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prohibitions on offenses like torture stand for the proposition that its commission ‘‘impose[s]
an obligation in all civilized countries.””®

But even if one is not willing to make the assumption Crosby seems to command, Kiobel
has now squarely raised the issues it failed to address: Is there in fact a cause of action for
torture, extrajudicial killing, and arbitrary arrest in the foreign jurisdiction? How about
battery, wrongful death, and false imprisonment? If so, we have a false conflict of laws and
a clear avenue for relief under either U.S. or foreign law in domestic courts.

GLOBAL LITIGATION, LOCAL JUDGMENT ENFORCEMENT

By Cassandra Burke Robertson”

When we talk about the litigation of international norms, we are generally talking about
litigating human rights abuses such as torture cases, official violence and repression, forced
labor, and environmental devastation—""negative norms’’! that are universally condemned.
I would expand that discussion to look at the very concept of human rights litigation—
specifically, the idea that individual lawsuits can and should be used as a tool of both rights
enforcement and social change—as a positive norm that is gaining traction internationally.

Steven Yeazell points to the case of Brown v. Board of Education® as one of the defining
moments for the growth of the idea of litigation-as-social-norm within the United States,
writing that:

Brown and the civil rights litigation movement helped create a renewed belief, not just
in the law, but more specifically in litigation as a noble calling and as an avenue for
social change. . . . [W]hether or not it is well-founded, this belief, with roots traceable
to Brown and civil rights litigation, has endured for several generations.’

The idea of litigation as an agent for social change has become firmly grounded in the
American psyche over the last half-century.* In the 1980s and 1990s, the idea of change-
oriented litigation expanded beyond the sphere of domestic civil rights, as the Alien Tort
Statute was dusted off and became a powerful tool of international litigation.” It was no
coincidence that the ‘‘rediscovery’” of the ATS coincided with a solidifying belief in the
power of litigation to protect rights at a societal or global level, and not merely to redress
individual wrongs.

In the last decade, however, the current Supreme Court has grown increasingly skeptical
of the judiciary’s role as an agent of change, preferring to defer to the political branches on
matters of policy. Procedurally, the Court has increased barriers to civil rights litigation,
beginning with the heightened pleading requirements of Twombly® and Igbal’ that have had
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a disproportionate effect on civil rights cases.® The requirement of plausibility pleading
makes it much more difficult for plaintiffs’ claims to reach discovery, which is often fatal
to civil rights claims that depend on information about the defendants’ state of mind. Without
the ability to use the tools of discovery, the plaintiffs cannot gather the information needed
to meet the plausibility pleading requirements. Likewise, the Court has imposed procedural
hurdles on measuring the commonality of claims needed to sustain class treatment in litiga-
tion—again moving away from a vision of litigation as a protector of societal rights, and
moving back to a more limited conception of litigation as a mean of individual redress.’
The Court has expressed its skepticism of litigation as an agent of change even more strongly
in the international sphere. The Court’s decisions in Morrison'® and Kiobel'' created a strong
presumption against extraterritoriality and significantly limited lower court interpretations
of the Alien Tort Statute.

In the immediate aftermath of the Kiobel decision, it looked as if state court litigation
might provide a viable alternative.'? After all, state courts are courts of general jurisdiction,
not bound by the jurisdictional limitations of federal courts. Structurally, the Court’s ATS
cases do not forbid state courts from asserting jurisdiction over transnational tort claims.'?
Nonetheless, the idea that state courts could provide a more hospitable forum for transnational
tort and human rights litigation was largely quashed by the Supreme Court’s recent opinion
in Daimler AG v. Bauman, which sharply curtailed the ability of courts—both state and
federal—to exercise personal jurisdiction over foreign defendants for acts that occurred
abroad."

Daimler involved international human rights litigation; the plaintiffs in the case were
Argentinian nationals who sought damages for the actions of Mercedes-Benz Argentina
during that country’s so-called ‘‘Dirty War’’ of the late 1970s. The Court could have simply
applied its prior decision in Kiobel to conclude that the plaintiffs’ claims could not overcome
the presumption against extraterritoriality. Instead, however, the Court addressed the question
of personal jurisdiction, holding that general (or ‘‘dispute blind’”) jurisdiction over a corpora-
tion would, except in very rare circumstances, exist only where a corporation is domiciled—
meaning its state of incorporation and the state where it maintains its principal place of
business. The Court assumed for the sake of argument that defendant Mercedes-Benz USA
(MBUSA) was indeed ‘‘at home’’ in California and also assumed for the sake of argument
that all of MBUSA'’s contacts could be imputed to its parent corporation, Daimler AG. Even
if both these things were true, the Court concluded, Daimler would not be ‘‘at home’’ in
California because it was ‘‘neither . . . incorporated in California, nor [has] its principal
place of business there.”’
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The Supreme Court made it clear in Daimler that it intended to limit domestic courts’
authority to hear cases not directly connected with a U.S. forum. The Court quoted the Solicitor
General’s brief, which had highlighted the objection of a number of foreign governments to
‘“‘some domestic courts’ expansive views of general jurisdiction,”” and the Court concluded
that ‘‘[c]onsiderations of international rapport’” meant that Daimler could not constitutionally
be subject to general jurisdiction in California. Because the case was decided on the basis
of constitutional personal jurisdiction, the Court’s opinion is equally binding on state courts
and federal courts alike. The case makes it clear that the Court’s retreat from extraterritorial
human rights claims is not merely a matter of convenience or efficiency; instead, it is a
deliberate choice intended to limit the global reach of domestic courts—both state and federal.

Thus, neither state nor federal courts in the United States are likely to provide a hospitable
forum for international rights litigation in the near future. At the same time, however,
international rights litigation has expanded outside the United States, and other countries
may offer viable alternative forums. In England, the law firm of Leigh Day specializes in
human rights litigation; one of its partners, Richard Meeran, has recounted a number of
recent successes, including a £30 million settlement for injuries allegedly caused by toxic
waste dumped off the coast of Abidjan.!> Canadian courts are also taking a greater role in
international human rights litigation, as plaintiffs have been filing a growing number of
international cases in Canadian courts; those cases are now wending their way through the
courts.'¢ The Netherlands has also served as a forum to hear transnational tort claims involving
Shell, a Dutch MNC; the court in that case ultimately held a Shell subsidiary responsible
for oil spills in Nigeria—although it dismissed claims against the parent company.'” Thus,
international tort and human rights cases may find more favorable tribunals outside the
United States.

If these cases are litigated elsewhere, United States courts may still have a role to play in
judgment enforcement. Many of the largest corporations have significant assets in the United
States. Interestingly, the jurisprudence limiting litigation-as-norm-enforcement does not ex-
tend to the judgment enforcement realm. Historically, U.S. courts are among the most willing
to enforce the judgments of other nations’ courts.'® This is particularly true when looking
at the judgments of countries that U.S. judges are likely to be comfortable and familiar
with—particularly English-speaking democracies with a common-law system, such as En-
gland, Canada, and Australia.'® Judgments from these countries are rarely subject to significant
challenges, and courts enforce them easily.

And in spite of narrowing federal remedies in other areas, it is unlikely that federal judgment
enforcement policies will become less generous in the future. Judgment enforcement, after
all, fits very comfortably within the paradigm of litigation as individual remedy. The underly-
ing merits litigation may include broader questions of policy and human rights that U.S.
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courts are reluctant to touch—but by the time those questions have been decided, the enforce-
ment issue becomes a mere individual monetary claim. This is not to say that there won’t
be exceptions—the Chevron/Ecuador Lago Agrio litigation being an obvious one?’—but that
case is unusual in many ways. At least at the present time, the countries that are the most
likely to engage in the litigation of international norms are also the countries whose judgments
are most likely to be enforced by U.S. courts. Over time, the validity and importance of
human rights litigation may itself become a solid enough international norm that the litigation
of such cases will no longer be controversial, even in the United States. Until we reach that
point, however, advocates of human rights litigation may find more success by engaging in
merits litigation outside the United States, even when they intend to enforce the judgment
inside the United States.

STATE LAw CLAIMS: THE NEXT PHASE OF HUMAN RIGHTS LITIGATION

By Beth Stephens”

The Supreme Court’s decision in Kiobel v. Royal Dutch Petroleum Co.! did not signal
the end of human rights litigation in U.S. courts. Human rights litigation will continue in
federal courts, under what remains of the ATS and/or as authorized by several other federal
statutes. In addition, victims of human rights abuses will increasingly file their claims in
state courts, a result that should be neither surprising nor novel in the post-Kiobel world.>

Kiobel foreclosed one set of ATS claims: ‘‘foreign-cubed’ cases brought by foreign
plaintiffs against foreign corporations and involving conduct outside the United States. The
decision left unclear the viability of the many ATS lawsuits with ties to the United States:
claims against U.S. citizens, claims addressing conduct in the United States, or claims against
individuals residing in the United States. These issues may not be fully resolved until the
Supreme Court reviews another ATS case, and Justice Anthony Kennedy—the key fifth vote
in Kiobel—explains his views on the issues Kiobel did not address.

Several additional statutes authorize human rights litigation in federal courts, none of
which are impacted by Kiobel. Claims for torture and summary execution can be filed under
the Torture Victim Protection Act (TVPA).? Although the Second Circuit recently applied
Kiobel to reverse a jury verdict on an ATS claim arising in Bangladesh, it affirmed the
TVPA judgment based on the same facts.* Similarly, federal claims under the Anti-Terrorism
Act,’ the Trafficking Victims Protection Act,® and the *‘state sponsors of terrorism’* exception
to the Foreign Sovereign Immunities Act’ will all continue. In addition, federal courts will
continue to have diversity jurisdiction over human rights claims, when, for example, a foreign
plaintiff sues a U.S. corporation for the tort of wrongful death.
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