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BRIEFLY NOTED

(Not reproduced in International Legal Materials)

JUDICIAL AND SIMILAR PROCEEDINGS

1. A.M. v. Russia (European Court of Human Rights — July 6, 2021)
<https://hudoc.echr.coe.int/eng?i=001-210878>

On July 6, 2021, the Third Section of the European Court of Human Rights issued its judgment in the above
case concerning a trans woman’s Article 8 right to family life and Article 14 right to non-discrimination on
gender identity grounds. The Applicant (divorced) in the case was prevented from seeing her children by
their biological mother on the grounds that her gender transition had caused irreparable harm to the mental
health and morals of the children. During the dispute, an “expert report” had confirmed the Applicant’s diag-
nosis of “transsexualism,” noting the applicant’s “principled inability to preserve a male appearance” and her
“insufficient consideration [. . .] of the age-related specificities of the children’s development,” and that report
was relied upon by a district court in Moscow to prevent the Applicant from seeing her children. After several
other unsuccessful appeals, the Applicant brought the case to the ECtHR, arguing under Article 8 that the
restriction of her parental rights had not been necessary in a democratic society and was therefore a violation
of her right to respect for family life. In reviewing the domestic courts’ decisions, the Court criticized their
reliance on the expert report, in particular its failure to actually explain how the Applicant’s gender transition
represented a risk to her children. According to the Court, this was even more concerning given that the report
itself acknowledged that there is no real scientific evidence on this issue. Moreover, available international
material “is unanimous that domestic courts deciding on the restriction of parental rights and contact
should aim to (1) keep children together with their parents and, in the event of their separation, maintain
direct contact between them on a regular basis, (2) take the child’s best interests as a primary consideration,
and (3) assess the entire family situation through close and individualised scrutiny.” The Court concluded that
the domestic courts had failed to consider the Applicant’s specific family situation and that a complete dep-
rivation of parental rights should be reserved for only the most extreme circumstances, which were not present
in this case. Therefore, the Court found a violation of Article 8.

With regard to Article 14, the Court noted the prominent role that the Applicant’s gender had played in the
decisions of the domestic courts, which resulted in the Applicant’s difference in treatment from non-trans
parents seeking contact with their children. The Court reiterated the domestic courts’ failure to properly scru-
tinize the circumstances and whether there was in fact any harm caused a result of this contact. Because it
failed to do this, a decision was made based entirely on the Applicant’s gender, in violation of Article 14.

2. Temporary Suspension of Investigation into the Philippines (International Criminal Court —
November 18, 2021)

<https://www.icc-cpi.int/court-record/icc-01/21-14>

On November 18, 2021, the International Criminal Court (ICC) temporarily suspended its investigation into
the Philippines. According to an ICC press release, the Philippines requested deferral of the Office of the Pros-
ecutor’s (Office) investigations and proceedings related to alleged crimes against humanity committed
between July 1, 2016 and March 16, 2019 “in the context of the so-called ‘war on drugs’ campaign,” and
in the Davao area between November 1, 2011 and June 30, 2016. The Office took the view that it is necessary
for a state that requests deferral to demonstrate “concrete and progressive investigative steps have been or are
currently being undertaken to ascertain the responsibility of persons for alleged conduct.” The Office, accord-
ingly, stated that it will request that the Philippines provide “substantiating information regarding the inves-
tigations and proceedings.” The Office further stated that the investigation is temporarily suspended for the
matters requested by Philippines; however, the Office will continue to analyze information that it already pos-
sesses or information that is submitted by third parties.
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On September 15, 2021, the ICC’s Pre-trial Chamber I stated, in its decision, that crimes against humanity are
likely to have been committed in Philippines, and that the ICC has jurisdiction to investigate the situation.
Accordingly, the Chamber authorized the “commencement of the investigation into the Situation in the
Philippines.”

3. Q and R v. Slovenia (European Court of Human Rights — February 8, 2022)
<https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-215476%22]}>

On February 8, 2022, the European Court of Human Rights in case of Q and R v. Slovenia issued a judgment in
favor of two grandparents arguing that the foster permission proceedings regarding their grandchildren had
been prolonged and unfair. The Court denied the government’s argument that “the restrictions necessitated
by the COVID-19 crisis [would] have understandably had an adverse effect on the processing of cases
before the domestic courts,” holding instead that COVID-19 restrictions did not absolve the state of respon-
sibility in regards to special diligence to urgent procedure. In making its decision, the Court relied on Art 6 § 1
of the Convention which concerns the appropriate length of proceedings.

RESOLUTIONS, DECLARATIONS, AND OTHER DOCUMENTS
1. Draft Recommendation on the Ethics of Artificial Intelligence (U.N.E.S.C.O. — November 25, 2021)
<https://unesdoc.unesco.org/ark:/48223/pf0000373434>

On November 25, 2021, UNESCO member states adopted a first draft of a Recommendation on the Ethics of
Artificial Intelligence (Recommendation) which “defines the common values and principles needed to ensure
the healthy development of AL According to a UN press release, the Recommendation’s aim is to ensure the
ethical development of artificial intelligence by “addressing issues around transparency, accountability, and
privacy.”

The Recommendation states that “all actors in the Al system life cycle” should respect, protect, and promote
human rights; recognize and promote environment and ecosystem flourishing; ensure diversity, inclusiveness,
safety, security, and sustainability; establish data protection frameworks and governance mechanisms; and
increase the “transparency and explainability” of Al systems. The Recommendation suggests that member
states should conduct ethical impact assessments; ensure ethical governance; put in place a data policy that
ensures proper security and data protection measures; cooperate internationally to use Al in areas of develop-
ment such as education, environment, and economic planning; assess the environmental impact of Al; ensure
that Al contributes to gender equality; provide Al literacy education to the public; and “endeavour to employ
effective Al systems for improving human health and protecting the right to life.”

2. Space Priorities Framework (United States — December 2, 2021)

<https://www.whitehouse.gov/wp-content/uploads/2021/12/United-States-Space-Priorities-Framework- -
December-1-2021.pdf>

On December 2, 2021, Biden-Harris administration released the United States Space Priorities Frame-
work (Framework). Vice President Kamala Harris announced the release of the Framework, stating that it
will be used to guide and implement the U.S. national space policy and strategy. The Framework, by
stating that access to and use of space is a vital national interest, regarded space as a source of American innovation
and opportunity, and a source of American leadership and strength. According to the Framework, U.S. space policy
priorities include “maintaining a robust and responsible U.S. space enterprise,” and “preserving space for current
and future generations.” In light of these priorities, the U.S. aims to support action on climate change by advancing
space-based Earth observation capabilities, to defend its national security interests, to strengthen “global gover-
nance of space activities,” and to ensure “space sustainability and planetary protection.”

3. Joint Statement on Trilateral Cooperation (United States — Japan — Republic of Korea — February 12, 2022)

<https://www.state.gov/joint-statement-on-the-u-s-japan-republic-of-korea-trilateral-ministerial-meeting/>
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On February 12, 2022, the U.S. Secretary of State, the Japanese Foreign Minister, and the Republic of Korea
(ROK) Minister of Foreign Affairs issued a joint statement regarding the “critical importance of strong U.S.-
Japan-ROK trilateral cooperation as we seek to address the most pressing 21st Century challenges.” The state-
ment focused on the importance of “trilateral cooperation” and emphasized the fact that the “three countries
share[d] a common view of a free and open Indo-Pacific, which is inclusive, and shared respect for the rules-
based international order.” In the joint statement, the parties, “committed to close trilateral cooperation to
achieve complete denuclearization and lasting peace on the Korean Peninsula.” Through the joint statement
the parties reaffirmed “their commitment to U.S.-ROK-Japan trilateral cooperation that is grounded in our
shared values and desire for regional peace, stability, and prosperity.”
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