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Abstract:TheUnited States Constitution is, in form and fact, a kind of fiduciary instrument,
and government officials acting pursuant to that document are subject to the background
rules of fiduciary obligation that underlie all such documents. One of the most basic
eighteenth-century fiduciary rules was the presumptive rule against subdelegation of dis-
cretionary authority. The rule was presumptive only; there were recognized exceptions that
permitted subdelegation when it was specifically authorized by the instrument of agency,
when it was validated by custom or tradition, and when it was necessary for accomplishment
of the agent’s authorized purposes. To what extent might that third exception justify broad
subdelegation of legislative authority by Congress to administrative agencies? Part of the
answer, which is beyond the aims of this essay, depends on ascertaining the nature of the job
entrusted to Congress under the Constitution, which means ascertaining the scope of
Congress’s delegated powers. Another part of the answer depends on the extent to which
expertise can and may serve as justification for entrusting others with tasks with which one
has previously been entrusted. What would a responsible fiduciary approach to expertise—
whether for purposes of advice or subdelegation—look like in the modern administrative
state? The answer requires a careful examination of the idea of expertise and how it can be
applied, and misapplied, in modern governance. This essay offers only the briefest introduc-
tion to that problem by trying to frame the questions that responsible fiduciaries need to ask
before subdelegating authority. Such questions include: (1) What are the limits of the
principal’s own knowledge? (2) What reason is there to think that gaps in that knowledge
can, even in principle, be filled by experts? (3) Will application of expert knowledge lead in
any particular instance lead to better decisions, given the ubiquitous problem of second-best?
and (4) Have you picked the right experts, and will they actually apply expertise rather than
using their claim to expertise as a cover for pursuing other goals? These questions in the
context of the modern administrative state are just one aspect of a broader problem of
nonexperts trying to evaluate—both before and after the fact—the work product of experts.
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In 1825, Chief Justice John Marshall articulated what might be called the
civics-book model of American government: “the legislature makes, the
executive executes, and the judiciary construes the law.”1Marshall’s simple
formula seems to emerge straightforwardly from the structure of theUnited
States Constitution, which begins each of its first three articles with a
“vesting clause” granting a particular kind of governmental power to a
specific and distinctively constituted governmental institution: “All legis-
lative Powers herein granted shall be vested in a Congress of the United
States,”2 “[t]he executive Power shall be vested in a President of the United
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1 Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 42–43 (1825).
2 U.S. CONST. art. I, § 1.
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States of America,”3 and “[t]he judicial Power of the United States, shall be
vested in one supreme Court, and in such inferior Courts as the Congress
may from time to time ordain and establish.”4 What could be more
“legislative” than themaking of laws, what could bemore “executive” than
their execution or implementation, and what could be more “judicial” than
their construction or interpretation? Wasn’t Marshall just stating the obvi-
ous?

There are two problemswithMarshall’s account of the civics-bookmodel
of American government. The first is that it does not remotely describe the
actualAmerican government. Put aside the extent towhich courtsmake law
rather than interpret it5 and the myriad ways in which Congress tries to
control the implementation of law. The most notorious departure from the
civics-book model is the emergence of what for lack of a better term is often
called “the administrative state.”6 By any plausible metric, far more of the
legal norms that govern people’s conduct come from executive action than
from legislative action.7 As amatter of sheer numbers, as of 2012 theCode of
Federal Regulations, which collects the binding rules promulgated by fed-
eral administrative agencies, had four times as many pages as the United
States Code,which codifies the statutes enacted byCongress.8 That does not
even count the binding norms that result from administrative agency adju-
dication, which account for the vast bulk of, for example, federal labor law.
And in terms of importance, Congress has turned over to administrative
agencies, with only minimal statutory direction, primary responsibility
over everything from environmental protection to financial stability.9 To a
large extent, in themodern American government the executive rather than
the legislature makes the law.

The secondproblemwith the civics-bookmodel ofAmerican government
is theoretical rather than descriptive: The model depends on a distinction
among legislative, executive, and judicial powers, but it is not at all clear
what kinds of activities actually count as legislating, executing, and judging.
Chief Justice Marshall was fully aware of this problem. In the same passage
in which he announced the civics-book model, Chief Justice Marshall went
on to say: “but themaker of the lawmay commit something to the discretion

3 Ibid., art. II, § 1, cl. 1.
4 Ibid., art. III, § 1.
5 See the constitutional history of the United States.
6 “The shorthand term “the administrative state” might actually mislead more than it

clarifies, but its use is probably too pervasive to avoid.” Steven G. Calabresi andGary Lawson,
“The Depravity of the 1930s and the Modern Administrative State,” Notre Dame Law Review
94 (2018): 821, 823 n. 5. The “administrative state” includes such a vast array of agencies,
programs, functions, and personnel that any generalizations about it are bound to be inaccu-
rate. Nonetheless, the term conveys an important idea about modern government that has no
obvious linguistic substitute, so I use it notwithstanding its many ambiguities.

7 See Gary Lawson, “Representative/Senator Trump?” Chapman Law Review 21 (2018): 111,
119.

8 See Tom Cummins, “Code Words,” Journal of Legal Metrics 5 (2015): 89, 98.
9 For some representative examples, see below.
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of the other departments, and the precise boundary of this power is a subject
of delicate anddifficult inquiry.”10 Four decades earlier, JamesMadison had
remarked:

Experience has instructed us that no skill in the science of government
has yet been able to discriminate and define, with sufficient certainty,
its three great provinces—the legislative, executive, and judiciary ….
Questions daily occur in the course of practice, which prove the obscu-
rity which reigns in these subjects, and which puzzle the greatest
adepts in political science.11

So the Constitution asks us to draw non-obvious distinctions among the
legislative, executive, and judicial powers, but it provides no definitions for
those terms. It assumes that if we think about them hard enough, we will
figure it out, at least in a wide range of cases. And thus was framed the
problem of congressional subdelegation of legislative authority.

For more than two centuries, courts, Members of Congress, and scholars
havewrestledwith the problem of ascertaining howmuch andwhat kind of
authority Congress can vest in executive (and judicial) actors without cross-
ing a constitutional line.12 To be sure, no congressional statute has been
found by the Supreme Court to be unconstitutional on subdelegation
grounds since 1935, but any thoughts (or wishes) that the issue had been
laid to rest by theNewDeal are hard tomaintain in the face of five Justices in
2019 expressing interest in invigorating some kind of subdelegation doc-
trine.13

A description or an analysis of the subdelegation doctrine is thework of a
lengthy article (or two, or three, or four),14 so for present purposes I have to

10 23 U.S. (10 Wheat.), 43.
11 James Madison, Federalist No. 37 [1787], in The Federalist Papers, ed. Clinton Rossiter

(New York: Mentor Books, 1961).
12 Members of Congress wrestle with this? Well, not so much the current Members of

Congress, but in the eighteenth century they used to wrestle with it quite a bit. Debates in
the first Congress regarding the postal power, for example, turned largely on questions of how
much authority Congress could constitutionally give to executive officials to do things like
designate the location of post roads. See Gary Lawson and Guy Seidman, A Great Power of
Attorney: Understanding the Fiduciary Constitution (Lawrence, KS: University Press of Kansas,
2017), 118–23.

13 SeeGundy v. United States, 139 S.Ct. 2116, 2130 (Alito, J., concurring in the judgment); ibid.,
2131 (Gorsuch, J. with whom the Chief Justice and Justice Thomas join, dissenting); Paul
v. United States, 140 S.Ct. 342 (2019) (statement of Justice Kavanagh respecting the denial of
certiorari). For my thoughts on the potential but uncertain significance of Gundy, see Gary
Lawson, “‘I’m Leavin’ It (All) Up to You’”: Gundy and the (Sort of) Resurrection of the
Subdelegation Doctrine,” Cato Supreme Court Review (2018–2019): 31.

14 Limiting the footnote, as a concession to the shortness of life, solely to my own work
(which is hardly the lastword, or even necessarily themost importantword, on the subject), see
Lawson and Seidman, A Great Power of Attorney, 107–26; Gary Lawson, “Who Legislates?”
Public Interest Law Review 22, no. 2 (1995): 147 (reviewing David Schoenbrod, Power Without
Responsibility [1993]); Gary Lawson, “Delegation and Original Meaning,” Virginia Law Review
88, no. 2 (2002): 327; Gary Lawson, “Discretion as Delegation: The ‘Proper’ Understanding of
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take much for granted. In particular, I take for granted that the question of
the constitutionality—as opposed to the policy wisdom, or political legiti-
macy, or aesthetics—of subdelegation must be resolved by reference to the
Constitution’s original meaning. A description of “original meaning”
would also be the work of several articles15; suffice it for now to say that
the original meaning of a concept16 is the set of criteria for ascertaining
referents of that concept17 that were intended by the concept’s author,18

which, in the case of the United States Constitution (which has a hypothet-
ical legal author and multiple actual authors19), operationalizes to the

the Nondelegation Doctrine,” George Washington Law Review 73, no. 2 (2005): 235; Lawson,
“Representative/Senator Trump?”; Lawson, “I’m Leavin’ It (All) Up to You.”

15 See Gary Lawson, “On Reading Recipes … and Constitutions,” Georgetown Law Review
85 (1997): 1823; Gary Lawson and Guy Seidman, “Originalism as a Legal Enterprise,” Consti-
tutional Commentary 23 (2006): 47; Gary Lawson, “Classical Liberal Constitution or Classical
Liberal Construction?” New York University Journal of Law and Liberty 8 (2014): 808; Gary
Lawson, “Reflections of anEmpirical Reader (Or, Could FlemingBeRight This Time?),”Boston
University Law Review 96 (2016): 1457. Anyone interested in the subject can read the next five
footnotes. Everyone else can move on.

16 The focus of original meaning must be on concepts—cognitive tools for organizing a
complex reality—rather than words, phrases, or sentences, because concepts are the funda-
mental units of human cognition. Words, phrases, and sentences only have cognitive, and
therefore communicative, value because (and to the extent that) they represent concepts;
otherwise, they are just marks and sounds that have no more relevance than random assort-
ments of rocks or the lowing of oxen. For a brief introduction to the crucial role of the theory of
concepts to interpretation (and an even briefer introduction to the theory of concepts hinted at
in this and the next footnote), see Lawson, “Reflections of an Empirical Reader,”1464-71.

17 Concepts are “integrations of units—aspects of the physical, mental, moral, or relational
world—into mental entities that distinguish those units from other units in the knower’s
cognitive field and then serve as ‘file folders’ to store information about those integrated
aspects of reality” (ibid., 1467-68). The meaning of a concept is the referents—the aspects of
reality—that the concept organizes for the knowing mind. The mind must have criteria for
assigning aspects of reality to its various file folders. The criteria are not themselves themeaning
of the concept—the concept means its referents—but they are the process by which the
concept’s referents are assigned to that concept rather than some other concept. Because
concepts are an epistemological tool for organizing reality, the criteria that drive the organizing
process are determined by the cognitive needs of a particular mind. In that sense, the choice of
criteria for inclusion of something in a concept is radically individualized; every mind has its
own unique cognitive context and therefore its own patterns of mental organization. But if, as
an empirical matter, there are observable commonalities among cognitive contexts of partic-
ular knowers, there will likely be substantial overlaps among the cognitive contexts, and
therefore the criteria for conceptual construction for groups of people will have strong simi-
larities. That empirical fact—along with conventions about the use of specific psycholinguistic
symbols to turn abstract mental entities (concepts) into objects of perception (symbols, letters,
words, and so on) —is what makes effective communication possible.

18 When anyone, including an author, uses words as a cognitive tool (as opposed to using
them as the equivalent of an oxen’s lowing), that person has explicit or implicit criteria for
including and excluding aspects of reality from that concept. If you are trying to understand
what someone is saying, you need to know something about the conceptual criteria that the
person is using to organize reality.

19 The declared author of the Constitution is “We the People.” There is obviously no such
person. “We the People” is a hypothetical legal construct. The physical “author” of the Con-
stitution was some group of real-world people. (Which group—the Committee of Detail, the
Constitutional Convention, the ratifying conventions, the armed public, and so forth—is open
to question.) Anytime there is joint authorship of an act of communication, the “author” of that
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meaning that would be intended by a hypothetical reasonable observer at
the time of the concept’s authorship.20 The particular thoughts in the heads
of concrete historical actors can be evidence of original meaning, but those
thoughts do not constitute that meaning. Concepts can include referents—
past, present, and future—not within the specific contemplation of the
concept’s author but which factually satisfy the criteria for inclusion in
the concept. In other words, the ultimate question is: What would a reason-
able, informed, eighteenth-century observer (who may or may not corre-
spond to any actual, concrete eighteenth-century observer) think about the
criteria for including or excluding within the concepts employed in the
Constitution various things and relations in the world?21 Of course, not
everyone is intellectually interested in ascertaining the original meaning of
theConstitution—towhich one can only invoke the great philosopher Ricky
Nelson.22

communication is also a hypothetical construct. And if the intended recipient of the commu-
nication is anything other than a single concrete mind, the audience will also be a hypothetical
construct (since only a single mind can think and understand). Anyone interested in the role of
hypothetical construction of authorship and readership in constitutional interpretation can
readGary Lawson andGuySeidman, “Originalism as aLegal Enterprise,”which addresses the
subject at interminable length, and Gary Lawson, “Classical Liberal Constitution or Classical
Liberal Construction?” which adds some embellishments.

20 If you are attempting a communicative act, you are presuming that someone out there in
the world has a cognitive organizing structure similar enough to yours so that the aspects of
reality that you are describing with your psycholinguistic symbols will be recognized by the
audience. Otherwise, communication is pointless. But because every mind has its own cogni-
tive context, there will not always be a perfect and complete overlap among the conceptual
criteria of author and audience. There has to be some—and some substantial—overlap to make
communication possible; and oftentimes, as with horseshoes and hand grenades, close is good
enough. But what about the areas of difference? If there is any difference in conceptual criteria,
does the author intend for the author’s framework or the audience’s framework to control
(keeping in mind that, in the context of the Constitution, we are talking about hypothetical,
constructed authors and audiences)? In many contexts the nature of the communicative
enterprise dictates that the author’s intention is most likely that the audience’s cognitive context
should control meaning. That is a good bet in the case of the Constitution, which reads much
more like an externally directed legal instrument than like a private diary or a poem. Since the
audience for the Constitution is a hypothetically constructed reader, that hypothetically con-
structed reader’s cognitive context determines meaning. Hence, all meaning is ultimately
grounded in authorial intention, but as an operational matter that often requires reference to
the cognitive framework of a reader. That is why original constitutional meaning operationa-
lizes to a form of public meaning, where the “public” is a hypothetically constructed single
mind. See Lawrence B. Solum, “Intellectual History as Constitutional Theory,” Virginia Law
Review 101 (2015): 1111, 1136. So constitutional meaning is (hypothetical) authorial meaning in
theory and (hypothetical) public meaning in practice.

21 This formulation of the ultimate question elides the complex matter of specifying what
makes an observer reasonable and informed. What are the characteristics of this hypothetical
figurewhose hypothetical understandings constitute themeaning of the Constitution? That is
a topic for a book rather than an article. One point worthmentioning here, however, is that the
Constitution appears to bewritten inwhat amounts to a dialectic of English that onemight call
“legal English.” See John O. McGinnis and Michael B. Rappaport, “The Constitution and
the Language of the Law,” William and Mary Law Review 59 (2018): 1321. This suggests
that any hypothetical reasonable observer must be at least conversant in legal English.

22 See Ricky Nelson, “Garden Party,” on the album Garden Party (Decca 1972).
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My goal in this article is not to explore, in the abstract, how the original
meaning of the Constitution handles the problem of subdelegation of leg-
islative power. I have done that elsewhere, at much too great a length to
summarize here. Rather, my focus is on one particular rationale for an actor
to confer discretion on another actor: the supposed expertise of the delegee.
My aim here is to discuss the extent to which the original meaning of the
Constitution contemplates reliance by Congress on the expertise of others
and the permissible boundaries of that reliance. In order to get at that
question, I will need to say something about the Constitution’s broader
approach to subdelegation, but that discussion will necessarily be a bit
sketchy.

Exploration of expertise and subdelegation begins with something that
seems, at first glance, to have little to do with the Constitution, expertise,
administrative agencies, or modern government: the eighteenth-century
private law of fiduciary duty. I beg indulgence; the relevance of the follow-
ing tale will become clear in due course.

I. HOW TO TAME YOUR AGENT

Suppose that in 1788 you are an American with important business
contacts overseas. Youmarket your services to exporting firms as a business
agent, or “factor,”23 to represent American businesses seeking to sell in
foreign markets. One of those businesses hires you as an agent to sell its
agricultural products in Europe. What are your legal responsibilities as a
factor?

Those responsibilities will be set forth most prominently in the instru-
ment of agency bywhich youwere hired. That instrument will be a contract
of sorts, and you and your principal can work out the details of your
arrangements in the contract, covering everything from your compensation
to the scope of your authority (How big a deal are you allowed to arrange?
Could you sell the whole company if you got a good enough offer?) to your
liability if something goes wrong with a business deal that you have set up
(Are you liable for negligence? Strictly liable, acting as an insurer of all
transactions that you arrange?Not liable even for negligence?). The contract
can be as detailed as you and your principal—and your lawyers—want to
make it.

And there’s the rub. Themore detailed the contract, themore expensive it
will likely be to negotiate and then subsequently enforce. The range of
matters that could potentially arise in a contract between a principal and
a factor is staggering. Even if you and your principal think of most of those
potential issues, figuring out how to frame contractual provisions that
resolve them satisfactorily is no mean feat. The lawyers will be happy to

23 See Giles Jacob, A New Law Dictionary 8th ed. (1782 [1729]) (defining a factor as “a
merchant’s agent, residing beyond the seas, or in any remote parts”).
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try to do it—at their usual hourly fees, of course—but you and the principal
may have some qualms about paying for the privilege.

The law of agency might help you out a bit. Principals and agents have
beenmaking contracts like this for a very long time (even in 1788), addres-
sing precisely the kinds of issues that you currently face. Some resolutions
of those issues may have become so standardized that they are part of the
background set of legal rules of agency against which any particular
contract is drafted. There might be conventions about the scope of a
factor’s authority in specific circumstances that the law will deem to be
part of the contract unless those conventions are specifically disavowed by
the parties. For example, one recurring question is whether an overseas
factor can arrange for a sale of goods on credit rather than for cash. Since
there is a very good chance that you, as an agent, will be sent to Europe
accompanied by a boatload of goods to sell (the principal is probably not
going to send you overseas on amonths-long journey,wait for your return,
then send goods out on another months-long journey afterward), fixing
your authority to set the terms of sale is likely to be a very important part of
the agency arrangement. There might also be important recurring ques-
tions about your authority to make on-the-spot decisions based on chang-
ing circumstances. If you were sent to sell goods in France, for example,
but Congress then imposes an embargo on United States trade with
France, do you as the agent have authority to divert to Portugal or Spain
to try to sell your goods there? Can you take less than the specified
minimum price if the alternative is for the goods to rot on board the ship?
The contract could try to specify outcomes for all of these (and other)
contingencies, but trying to anticipate each and every specific contingency
is impossible, and trying to catch most of them is probably prohibitively
expensive. The law can economize on transaction costs by adopting back-
ground presumptions about these matters that reflect the most likely
resolutions that most parties would reach. Any parties that do not like
the background rules can contract around them in a specific agency instru-
ment, while parties that are fine with the background rules can simply say
nothing and let the law do the work for them.

Those background rules can change over time. In 1700, for example, the
normal assumption would be that factors could only agree to sales for cash,
unless their principals had specifically given them power to arrange for
sales on credit or there was a contrary custom or usage in a particular
business.24 By 1800, so many principals had granted their agents such a
power that the normal background assumption had shifted, and an 1800
factor would be presumed to be able to make sales on credit unless the

24 See Anonymous, (1701) 88 Eng. Rep. 1487 (K.B.) (Case 857); 12 Mod. 514–15 (“Every factor
of common right is to sell for ready money. But if he be a factor in a sort of dealing or trade
where the usage is for factors to sell on trust, there, if he sell to a person of good credit at that
time, and he afterwards becomes insolvent, the factor is discharged.”).
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agency instrument specifically negated that authority.25 Thus, identically
worded contracts from 1700 and 1800 would have materially different
meanings with respect to the authority of factors, because the background
assumptions that form part of the meaning of every instrument—and of
every act of communication—would be different.

One crucial recurring issue in agency relationships is the agent’s power
to delegate authority. Presumably, the principal selected you rather than
someone else as the factor because of some characteristic that the principal
found appealing. Perhaps you have (or pretend that you have) contacts
abroad with potential buyers that other factors might not have. Perhaps
you have a reputation for being especially good at sensing changing
market conditions and negotiating the best prices for principals.Whatever
the reasons, the principal chose you. But suppose that after securing the
contract, you decide that you want a vacation in Bermuda—or, perhaps
more responsibly, you decide (maybe even correctly) that one of your
associates, or competitors, will actually do a better job than you will be
likely to do. Can you send someone else in your place? What if the person
that you send in your place is objectively as qualified as you, by the criteria
that actually induced the principal to select you? Can you delegate your
agency authority to another? And even if you carry out the task yourself,
you surely are going to need some assistance. If you are not a lawyer, you
might need to engage the help of a lawyer to draft contracts and arrange
for title documents. You might need an interpreter. If weather conditions
are going to be a major consideration in the success of your venture, you
might want to consult a meteorologist (or whoever in the eighteenth
century might know something about weather that you would not).
And the chances are pretty high that you are not personally going to pilot
the ship on a cross-Atlantic journey but will want to hire someone to do
that for you (and the principal). Can you do that? Or do you personally
have to perform each and every task involved in carrying out your assign-
ment? You will surely say that there are people who have expertise in
matters such as piloting and weather forecasting that would help you
fulfill your primary duty.

Aswith everything else, the parties can specifywhatever theywant in the
contract. If the principal does not care who actually performs the tasks so
long as they get done well, he or she might authorize you to delegate
whatever tasks you see fit to whomever youwish, assuming that you retain
ultimate responsibility for the success or failure of the enterprise. Or the
principal might more specifically authorize you to hire professionals or
experts necessary to carry out the task, on the assumption that you will
not personally have every skill and credential necessary to effectuate all
transactions. Or the contract could calibrate the authority to delegate to any

25 Samuel Livermore, A Treatise on the Law of Principal and Agent and of Sales by Auction,
Volume 1 (1818), 126.
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degree desired, withwhatever degree of specificity the parties arewilling to
pay the lawyers to negotiate and draft.

Butwhat about the background rules of agency law?Whatwill the law fill
in regarding delegation if your instrument is silent?

The principal and agent in 1788 would find refreshingly clear and direct
answers to those questions. Eighteenth-century agency law hadwell-devel-
oped, well known, nuanced, and strong views on the default presumptions
regarding delegation of agency authority. The baseline rule (with some
important qualifications to be noted shortly) was that power delegated to
an agent had to be exercised personally by the agent to whom the power
was delegated. That is, the agency instrument itself is a delegation of power
from the principal to the agent. Any further transfer of that power by the
agent would be a subdelegation, and subdelegation in the eighteenth century
was presumptively unlawful.

This principle was about as clear and settled as any eighteenth-century
legal maxim could be. One of the most important sources of eighteenth-
century legal lore was Matthew Bacon’s A New Abridgement of the Law, first
published in 1730. Founding-era and early American use of and reverence
for this treatise was enormous.26 Bacon wrote: “One who has an Authority
to do an Act for another, must execute it himself, and cannot transfer it to
another; for this being a Trust and Confidence reposed in the Party, cannot
be assigned to a Stranger whose Ability and Integrity were not so well
thought of by him for whom the Act was done; therefore an (a) Executory
having Authority to sell, cannot sell by Attorney.”27 This language per-
sisted, and was elaborated with examples, through seven editions of the
treatise, running into the middle of the nineteenth century.28

Other private-law treatises were in complete agreement with Bacon’s
account of subdelegation by agents. Samuel Livermore wrote in 1818:
“An authority given to one person cannot in general be delegated by him
to another; for being a personal trust and confidence it is not in its nature
transmissible, and if there be such a power to one person, to exercise his
judgment and discretion, he cannot say, that the trust and confidence
reposed in him shall be exercised at the discretion of another person.”29

Joseph Story’s celebrated treatise on agency law similarly explained: “one,
who has a bare power or authority from another to do an act,must execute it
himself, and cannot delegate his authority to another; for this being a trust or
confidence reposed in him personally, it cannot be assigned to a stranger,

26 For a compendium of sources on the staggering influence of Bacon’s Abridgement, see
Lawson and Seidman, A Great Power of Attorney, 113.

27 Matthew Bacon, A New Abridgement of the Law, Volume 1 (1730), 203. “Attorney” in this
context does notmean a lawyer. It simplymeans someonewho is authorized to act on behalf of
another—essentially what today we would call an “agent.” See Giles Jacob, A New Law
Dictionary, 6th ed. (1750) (defining attorneys as “those Persons who take upon them the
Business of other Men, by whom they are retained”).

28 See Lawson and Seidman, A Great Power of Attorney, 113–14.
29 Livermore, A Treatise on the Law of Principal and Agent and of Sales by Auction, 54.
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whose ability and integrity might not be known to the principal or who, if
known,might not be selected by him for such a purpose.”30 James Kent, one
of the most famous early nineteenth-century jurists and legal commenta-
tors, confirmed: “An agent, ordinarily, and without express authority, has
not power to employ a sub-agent to do the business, without the knowledge
or consent of his principal. The maxim is, that delegatus non potest delegare,
and the agency is generally a personal trust and confidencewhich cannot be
delegated ….”31 I am not aware of any eighteenth- or nineteenth-century
source that says otherwise about the agency law of subdelegation. “The
founding-era rule against sub-delegation of delegated agency authority is as
clearly established as any proposition of law can be established.”32

So, would you as a factor in 1788 have to pilot the ship to France (and
swab the decks in the bargain)? No, or at least not unless the agency
instrument specifically said that you had to perform that task yourself.
The hard-and-fast rule against subdelegation was subject to three crucial
but limited qualifications.

First, the parties could by contract authorize any degree of subdelegation
of authority that suited them. As Livermore put it in 1818, “an authority
may be delegated to another, where the attorney has an express authority
for that purpose.”33 Of course, given the strong background presumption
against subdelegation, “when it is intended, that an agent shall have a
power to delegate his authority, it should be given to him by express terms
of substitution.”34 The parties would need to speak clearly to overcome the
normal rule against subdelegation.

Second, there might be contexts in which custom or usage permits a
measure of subdelegation that would normally be forbidden.35 One would
have to look to the usage or custom of the particular trade to discover
whether such permission to subdelegate is available in any specific agency
setting.

30 Joseph Story, Commentaries on the Law of Agency, as a Branch of Commercial and Maritime
Jurisprudence § 13, at 14 (1844).

31 James Kent, Commentaries on American Law, Volume 2 (1827), 496. Modern scholars have
questioned whether the Latin maxim cited by Kent actually had as broad a meaning as Kent
attributed to it. See Patrick W. Duff and Horace E. Whiteside, “Delegata Potestas Non Potest
Delegari: A Maxim of American Constitutional Law,” Cornell Law Review 14 (1929): 168; Sean
P. Sullivan, “Power, But HowMuch Power? Game Theory and the Nondelegation Principle,”
Virginia Law Review 104 (2018): 1229, 1248 (relying on the Duff/Whiteside account). It is
irrelevant whether or not these scholars were right as a matter of legal history. What matters
for understanding founding-era agency law is what reasonable founding-era legal actors
believed, not whether they were historically right to believe it. Moreover, many of the early
sources on agency law, such as Bacon’s Abridgement, made no use of the Latin maxim when
describing the law of subdelegation. The substantive law of subdelegation preceded Kent’s
(possibly incorrect) use of the maxim to describe it rather than vice versa.

32 Lawson and Seidman, A Great Power of Attorney, 114.
33 Livermore, A Treatise on the Law of Principal and Agent and of Sales by Auction, 55. Again,

“attorney” here simply means “agent.” It does not mean “lawyer.”
34 Story, Commentaries on the Law of Agency, 15–16.
35 Cockran v. Irlam, 103 Eng. Rep. 393, 394 (1814) (dictum).

34 GARY LAWSON

https://doi.org/10.1017/S0265052521000212  Published online by Cam
bridge U

niversity Press

https://doi.org/10.1017/S0265052521000212


Finally, the rule against subdelegation only applied to those aspects of
tasks that require the judgment or discretion of the agent. Forministerial or
incidental tasks, the natural assumption (subject to alteration by the
parties in the agency instrument) is that some kind of subdelegation is
permitted.

If someone is given a power of attorney to sell property andprepares an
advertisement for a newspaper, surely a subordinate canmail or phone
the advertisement into the newspaper, though the attorney would no
doubt have to prepare the advertisement and select the appropriate
newspapers inwhich to place it.Whether a task involves discretion or is
merely ministerial or mechanical may at times raise difficult legal
questions (as anyone familiar with the law of mandamus, which turns
on the same distinction, can attest), but over a wide range of cases one
can normally glean the extent to which agents must exercise discretion
from the terms of the instrument and the nature of the task.36

It can sometimes be difficult to ascertain which tasks are the ones which the
agent was specifically hired to perform personally andwhich are incidental
to those primary tasks, but the context of the agency arrangement will often
provide answers. In other words, “there are many cases wherein from the
nature of the duty, or the circumstances under which it is to be performed,
the employment of subagents is imperatively necessary, and the principal’s
interests will suffer if they are not so employed. In such cases, the power to
employ the necessary subagents will be implied.”37

Joseph Story aptly summed up the eighteenth- and nineteenth-century
law of agency subdelegation:

But there are cases, in which the authority [to sub-delegate] may be
implied; aswhere it is indispensable by the laws, in order to accomplish
the end; or it is the ordinary custom of trade; or it is understood by the
parties to be themode, inwhich the particular business would ormight
be done …. So, where, by the custom of trade, a ship broker, or other
agent, is usually employed to procure a freight or charter party for
ships, seeking a freight, the master of such a ship, who is authorized to
let the ship on freight, will incidentally have the authority to employ a
broker, or agent for the owner, for this purpose. And the same principle
will apply to a factor, where he is, by the usage of trade, authorized to
delegate to another the authority to substitute another person to dis-
pose of the property. In short, the true doctrine, which is to be deduced
from the decisions, is, (and it is entirely coincident with the dictates of

36 Lawson and Seidman, A Great Power of Attorney, 115.
37 Floyd R. Mechem, “Delegation of Authority by an Agent,”Michigan Law Review 5 (1906):

94, 99.
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natural justice,) that the authority is exclusively personal, unless, from
the express language used, or from the fair presumptions, growing out
of the particular transaction, or of the usage of trade, a broader power
was intended to be conferred on the agent.38

This excursion into eighteenth- and nineteenth-century agency law may
(or may not) be intellectually interesting, and the potential travails of an
eighteenth-century factormay (ormay not) make for a good story, but what
does any of this have to do with the constitutional authority of twenty-first
century American administrative agencies?

Just about everything.

II. A MATTER OF TRUST

The United States Constitution is a fiduciary instrument. Guy Seidman
and I—building on the pioneering work of Rob Natelson—have made the
book-length argument for this claim elsewhere,39 and I will not rehearse the
lengthy argument here. Suffice it to say that viewing government in fidu-
ciary terms was natural to the founding generation, with express language
describing government officials as fiduciaries finding its way into numer-
ous state constitutions of the era.40 Those state constitutional provisions
were declaratory rather than substantive; the fiduciary character of govern-
ment infused all constitutions of the era even when they did not contain
express fiduciary clauses. The United States Constitution is entirely of a
piece with the fiduciary state constitutions from the prior decade. The
Constitution is, in chief measure, an entrustment of authority by the prin-
cipal, “We the People,”41 to various governmental agents to handle some
aspects of the principal’s affairs.42 That kind of entrusting is exactly what
fiduciary instruments do. Whether one thinks that the Constitution is most
like a power of attorney,43 is more akin to a corporate charter,44 strongly

38 Story, Commentaries on the Law of Agency, 16–17.
39 See Lawson and Seidman, A Great Power of Attorney. For some elaborations on and

extensions of the argument in the book, see Gary Lawson and Guy Seidman, “Authors’
Response: An Enquiry Concerning Constitutional Understanding,” Georgetown Journal of
Law and Public Policy 17 (2019): 491.

40 See Lawson and Seidman, A Great Power of Attorney, 43–44.
41 United States Constitution, Preamble.
42 I say “in chiefmeasure” because theConstitution is only partly, or analogically, a fiduciary

instrument. It has certain features that simply cannot be possessed by ordinary fiduciary
instruments—most notably provisions for binding third parties who are not signatories to
the actual document. Nonetheless, the Constitution is as much a fiduciary instrument as the
nature of the arrangement permits.

43 See Lawson and Seidman, A Great Power of Attorney, 49–75.
44 See John Mikhail, “Is the Constitution a Power of Attorney or a Corporate Charter? A

Commentary on A Great Power of Attorney: Understanding the Fiduciary Constitution by Gary
Lawson and Guy Seidman,” Georgetown Journal of Law and Public Policy 17 (2019): 407.
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resembles a trust,45 or is sui generis,46 the Constitution belongs to the family
of eighteenth-century documents known as fiduciary instruments. Accord-
ingly, if therewere background legal principles governing that entire family
of instruments, whatever their precise characterization, in effect in the late
eighteenth century, there is good reason to think that ascertaining the
meaning of the Constitution requires resort to those background interpre-
tative principles.47

The eighteenth-century principles regarding subdelegation of agency
authority were not confined to factors. They cut across the entire family of
fiduciary relationships. Their eighteenth-century application did not
depend on the particular characterization of the agency instrument
involved, though the qualifications to the general rule against subdelega-
tion are somewhat dependent on context, so that their application might
depend on the specific agency instrument at issue. Accordingly, the best
understanding of the Constitution is that when it delegates authority to
government agents, such as Congress, the president, and the federal courts,
it expects those agents to exercise that power personally and not subdelegate
it to other actors, unless the subdelegation is either expressly authorized by
the instrument or falls within one of the recognized qualifications to the
general prohibition.

45 See Ethan J. Leib and Jed Handelsman Shugerman, “Fiduciary Constitutionalism: Impli-
cations for Self-Pardons and Non-Delegation,” Georgetown Journal of Law and Public Policy 17
(2019): 463, 477–79.

46 See Lawson and Seidman, A Great Power of Attorney, 55 (describing such statements from
the likes of James Madison and Caleb Nelson).

47 No act of communication can contain within itself all of the rules governing its own
interpretation. Even if a communicative act purported to set forth its own interpretative rules
(“read everything I say literally, according to conventional semantic meaning at time X”), one
would need to know whether to take the instructions literally, metaphorically, sarcastically,
and so on. All communication can thus only be understood in light of background norms of
communication. One does not read poems the same way that one reads health care proxies. A
hypothetically constructed reasonable reader of the United States Constitution would locate
that act of communicationwithin a family of instruments that can loosely be labelled “fiduciary
instruments.” That classification triggers presumptive application of a set of interpretative
norms typically employed in the communicative context of fiduciary instruments. For a
detailed discussion of how different kinds of documents can only be sensibly interpreted in
light of different sets of background interpretative principles suited to those kinds of docu-
ments, see Lawson and Seidman,AGreat Power of Attorney, 8-11.Would reasonable eighteenth-
century observers who were not lawyers actually understand the basic character of fiduciary
law? Of course they would. In an era in which sudden deaths were frequent, communication
was uncertain, and lawyers were scarce, ordinary people would be unlikely to get through life
without being agents, principals, or both. “Anyone employed in business or commerce would
be familiar with, inter alia, managers and factors. Anyone who owned land would likely be
familiar with stewards. And virtually everyone would be familiar with executors and
guardians” (ibid., 29). For more detail on the breadth of founding-era knowledge of agency
law principles, see Robert G. Natelson, “The Legal Origins of the Necessary and Proper
Clause,” in Gary Lawson, Geoffrey P. Miller, Robert G. Natelson, and Guy I. Seidman, The
Origins of the Necessary and Proper Clause (New York: Cambridge University Press, 2010), 56;
Robert G. Natelson, “Judicial Review of Special Interest Spending: TheGeneralWelfare Clause
and the Fiduciary Lawof the Founders,”Texas Review of Law andPolitics 11 (2007): 239, 247 n. 32,
248 n. 33.
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In the case of Congress, to which We the People delegated authority to
manage awide range ofWe the People’s affairs, there is no express authority
in the document to subdelegate authority. The only conceivable source
would be the Necessary and Proper Clause, which gives Congress power
to “make all Laws which shall be necessary and proper for carrying into
Execution”48 all constitutionally vested powers. But that clause is actually
an instantiation, and incorporation, of backgroundprinciples of agency law,
including the agency-law principle against subdelegation.49 Subdelegations
of legislative authority to other actors is simply not a “proper” means for
implementing federal powers.

Nor is there any plausible way to construe the Constitution as implicitly
authorizing subdelegation of legislative authority. Even a casual look at the
Constitution’s overall structure shows that it is hyperfocused on the selection
procedures for the actors in whom is vested governmental power. A stag-
gering percentage of the Constitution’s length (including the amendments)
is concerned with defining the electorate, the electoral procedures for Con-
gress and the president, and the appointment process for judicial and other
executive actors. This is obviously a document that cares very deeply and
profoundly about who is exercising governmental power. The idea that a
document so focused on selection procedures for agents contains implicit
authorization for subdelegation is, frankly, simply absurd. Such a claim
does not pass a straight-face test. Nor was there a clearly established eigh-
teenth-century custom or usage that allowed legislators to pass off their
responsibilities to others. The starting point for constitutional analysis,
assuming that one is interested in what the Constitution actually means,50

is that Congress cannot subdelegate its delegated authority to others.
To be sure, one can reach the same conclusion about the constitutional

rule against subdelegationwithout themachinery of fiduciary law. One can
derive a strong constitutional rule against subdelegation of legislative
authority from straightforward textual and structural analysis51 or from
any number of plausible normative add-ons to the constitutional text and

48 United States Constitution art. I, § 8, cl. 18.
49 For the book-length argument to this effect, see Lawson, Miller, Natelson, and Seidman,

The Origins of the Necessary and Proper Clause.
50 Much of what passes for constitutional analysis is not really very interested in what the

Constitution means. Constitutional doctrine, for example, is primarily about analyzing court
decisions, and those court decisions often have little to do with the actual meaning of the
Constitution. Scholarly analysis might or might not consider the Constitution relevant, but
almost no scholarly analysis is primarily, much less exclusively, concerned with the Constitu-
tion’s meaning. For example, Jack Balkin’s account of constitutional interpretation (see Jack
M. Balkin, Living Originalism [Cambridge, MA: Harvard University Press, 2011]) prescribes
nine criteria bywhich interpretative theory needs to be evaluated, and only one of those criteria
is the ascertainment of communicative meaning. See Gary Lawson, “Dead Document
Walking,” Boston University Law Review 92 (2012): 1225, 1227-28. My focus in this article is
solely on the ascertainment of communicative meaning; I say nothing about political legiti-
macy, social justice, or any normative concerns.

51 See, e.g., Gundy v. United States, 139 U.S. 2116, 2133-35 (2019) (Gorsuch, J., dissenting).
Indeed, I derived the subdelegation principle (without calling it a subdelegation principle) in

38 GARY LAWSON

https://doi.org/10.1017/S0265052521000212  Published online by Cam
bridge U

niversity Press

https://doi.org/10.1017/S0265052521000212


structure.52 “[T]here are few propositions of constitutional meaning as
thoroughly overdetermined as the unconstitutionality of subdelegations
of legislative authority.”53 In the end, however, the most fundamental
source of the principle against subdelegation is the fiduciary character of
the underlying document; the textual and structural arguments gain much
of their currency from the background rules of agency law that inform them.
Accordingly, the private-law rules of agency regarding subdelegation
describe the constitutional rule for Congress when it tries to vest authority
in other actors.

III. YOU’VE GOT TO GIVE IT TO ME

The fiduciary principles regarding subdelegation go to the very core of
modern administration. The administrative state is built on subdelegation.
No one would care about the administrative state if it did not control
people’s lives, fortunes, and sacred honors; and the executive bureaucracy
has that power because Congress has given it over. To be sure, a crucial part
of the story is the successful assertion, by all three departments of the
national government, of centralized authority that goes far beyond any
plausible constitutional account of national legislative power.54 The admin-
istrative state then vests a large percentage of that (usurped) power in
agents exercising subdelegated legislative power. I will say more about
the relationship between the scope of federal power and the problem of
subdelegation shortly, but for this essay I want to focus primarily on the
subdelegation phenomenon at a general level. If the Constitution is a social
contract of sorts, what are the terms of that contract?Do fiduciary legislators
breach that (fiduciary) social contract when they empower others to act in
their stead?

Some of the legislative grants of authority in the modern administrative
state seem obviously unconstitutional at first glance. There appears to be no
way to justify giving an agency official power to grant broadcast licenses “if
public convenience, interest, or necessity will be served thereby;”55 to fix
prices which “in his judgment will be generally fair and equitable;”56 to
approve a corporate financial structure if it “does not unduly or unneces-
sarily complicate the structure, or unfairly or inequitably distribute voting

this fashion formany years before Robert Natelson schooledme on theConstitution’s fiduciary
underpinnings that ground such a derivation. See Lawson, Delegation and Original Meaning.

52 See, e.g., Martin H. Redish, The Constitution as Political Structure (New York: Oxford
University Press, 1995), 136-37 (normative principle of political commitment); David Schoen-
brod, Power without Responsibility: How Congress Abuses the People Through Delegation (New
Haven, CT: Yale University Press, 1993) (democratic theory).

53 Lawson, “Representative/Senator Trump?” 119.
54 SeeGary Lawson, “TheRise andRise of theAdministrative State,”Harvard LawReview 107

(1994): 1231, 1233–37.
55 47 U.S.C. § 307 (2018).
56 Emergency Price Control Act, 56 Stat. 23 (1942).
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power among security holders;”57 or to “purchase … troubled assets from
any financial institution, on such terms and conditions as are determined by
the Secretary,”58 where the term “troubled assets”means “any other finan-
cial instrument that the Secretary … determines the purchase of which is
necessary to promote financial stability.”59 And what about a criminal
statute that addresses the question of retroactive application by proclaim-
ing: “The Attorney General shall have the authority to specify the applica-
bility of the requirements of this subchapter to sex offenders convicted
before the enactment of this chapter ….”60 If these statutes are not uncon-
stitutional subdelegations of legislative power, one might well ask, then
what grant of authority to executive (or judicial) actors could possibly be
unconstitutional?

As it happens, all of these congressional grants of authority to executive
agents have either been specifically upheld by the Supreme Court61 or
(in the case of the Troubled Assets Relief Program) would so obviously be
upheld by the Court that there was no point in forcing a challenge. These
statutes are treated by the case law as a fortiori approval of any and every
grant of authority fromCongress to executive (or judicial) agents. As Justice
Scalia aptly put it, “What legislated standard, one must wonder, can pos-
sibly be too vague to survive judicial scrutiny, when we have repeatedly
upheld, in various contexts, a ‘public interest’ standard?”62

The magic word that has long sought to stop deeper inquiry into sub-
delegation is “expertise.” “C’mon, man: Do you really want (or expect)
Congress to understand the chemical properties of particulate matter, to
figure out the hydrodynamics of groundwater flow, to design appropriate
criteria for drug trials, and so on? These grandstanding hacks can’t even
pass a budget. Youneedpeoplewho knowwhat they are doing—the people
who have graduate degrees from Ivy League schools—tomake the rules for
a complex society. You need experts.”

Claims of “expertise” have been the lifeblood of the administrative state
for more than a century. As Reuel Schiller put it in an elegant and readable
study of the role of expertise in the development of the New Deal:

The notion that expertise should be used to formulate public policywas
hardly an invention of the New Deal. Indeed, Progressive reformers of
the 1910s and 1920s proffered expertise as the solution to a host of
problems disturbing the social order at the beginning of the twentieth
century. They believed that the scientific method could be applied to

57 15 U.S.C. § 79k (2018).
58 12 U.S.C. § 5211 (2018).
59 Ibid., § 5202.
60 34 U.S.C. § 29013(d) (2018).
61 See National Broadcasting Co. v. United States, 319 U.S. 190 (1943); Yakus v. United States,

321 U.S. 414 (1944); American Power and Light Co. v. SEC, 329 U.S. 90 (1946); Gundy v. United
States, 139 S.Ct. 2116 (2019).

62 Mistretta v. United States, 488 U.S. 361, 416 (1989) (Scalia, J., dissenting).
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these problems. Technocratic experts, having arrived at a solution to a
given problem, should be allowed to implement it.63

These ideas bled naturally into the 1930s, whenmuch of themodern admin-
istrative state was constructed. Felix Frankfurter expressed the Progressive
vision well when he wrote:

[I]n the modern world the simple virtues of honesty and public devo-
tion are not enough. Alone they will not unravel the tangled skein of
social-economic complexities. They cannot even analyze the issues to
which answers must be found …. Compelled to grapple with a world
more and more dominated by technological forces, government must
have at its disposal the resources of training and capacity equipped to
understand and deal with the complicated issues to which these tech-
nological forces give rise.64

James Landis, perhaps the most important figure in the design of the New
Deal, opined that public policy “could most adequately be developed by
men bred to the facts,”65 because “[w]ith the rise of regulation, the need for
expertness becomes dominant.”66 In New Deal thinking, “expert” and
“government” go together like “Brady” and “Belichick.”67

“Hardly a relic of theNewDeal-era, this [reverence for expertise] remains
the dominant view among scholars today … [and] so deeply pervades the
scholarly literature that it is difficult to isolate highly relevant pieces.”68

Indeed, a simpleWESTLAWsearch in the law reviewdatabase for “expert!/s
admin!” yields the dreaded “10,000” response. Invocation of expertise is
more than just “a part of the narrative explaining legislative delegations to
administrative agencies.”69 It is absolutely central to the modern justifica-
tion for thewhole apparatus of the administrative state. The SupremeCourt

63 Reuel E. Schiller, “The Era of Deference: Courts, Expertise, and the Emergence of New
Deal Administrative Law,” Michigan Law Review 106 (2007): 399, 413 (footnotes omitted).

64 Felix Frankfurter, The Public and Its Government (New Haven, CT: Yale University Press,
1930), 150–51.One should note that Professor Frankfurter,writing before theNewDeal, added:
“while expert administrators may sift out issues, elucidate them, bring the light of fact and
experience to bear upon them, the final determinations of large policy must be made by the
direct representatives of the public andnot by the experts” (ibid.,159–60). Justice Frankfurter, in
later years, never made any such statement in a judicial opinion.

65 JamesM. Landis,TheAdministrative Process (NewHaven, CT: YaleUniversity Press, 1938),
155.

66 Ibid., 23.
67 These words were written before Brady signed with Tampa Bay. His move does not

detract from the legacy, so I have left them alone.
68 Edward H. Stiglitz, “Delegating for Trust,” University of Pennsylvania Law Review

166 (2018): 633, 644. If one wanted to pick out a single article as an introduction to the role of
expertise in rationalizing the modern administrative state, one could do much worse than to
startwith SidneyA. Shapiro, “The Failure toUnderstand Expertise inAdministrative Law: The
Problem and the Consequences,” Wake Forest Law Review 50 (2015): 1097.

69 EmilyHammondMeazell, “Presidential Control, Expertise, and the Deference Dilemma,”
Duke Law Journal 61 (2012): 1763, 1772.
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declared as much, with admirable clarity, in 1989 when it upheld an
open-ended grant to the United States Sentencing Commission to establish
sentencing ranges for federal crimes with the pithy observation: “in our
increasingly complex society, replete with ever changing and more techni-
cal problems, Congress simply cannot do its job absent an ability to delegate
power under broad general directives.”70

Here is the question of the day: Could this actually be right as a matter of
originalmeaning?After all, one of the accepted eighteenth-century grounds
for subdelegation of agency authority was, in the words of Justice Story,
“where it is indispensable… in order to accomplish the end.” If making use
of expertise is truly “indispensable” in the modern world, does the Consti-
tution perhaps accommodate that usage? Could all of those NewDeal cases
upholding grants of authority to agencies to pursue the public interest
actually be rightly decided?

The argument becomes even stronger if one thinks (1) that the Constitu-
tion most resembles a trust instrument from within the family of fiduciary
instruments and (2) the Constitution’s norms for subdelegation are the
norms for trust instruments in effect at the present moment rather than the
specific norms that were in place in 1788. In other words, one can be an
“originalist” with respect to the notion that the Constitution is a fiduciary
trust instrument but think that the specific content of trust law is meant to
evolve over time.71 Modern trust law, especially over the past quarter
century, has expanded the range of permissible subdelegations of authority
by trustmanagers, in recognition of the vast expertise in investment strategy
that is available to those managers.72 While earlier versions of the Restate-
ment of Trusts recited the law’s longstanding skepticism towards
subdelegation,73 the Third Restatement of Trusts, as currently modified,
provides:

(1)A trustee has a duty to perform the responsibilities of the trusteeship
personally, except as a prudent person of comparable skill might del-
egate those responsibilities to others.
(2) In deciding whether, to whom, and in what manner to delegate
fiduciary authority in the administration of a trust, and thereafter in
supervising or monitoring agents, the trustee has a duty to exercise
fiduciary discretion and to act as a prudent person of comparable skill
would act in similar circumstances.74

70 Mistretta v. United States, 488 U.S. 361, 372 (1989).
71 This is essentially the position outlined,with great sophistication, by Leib and Shugerman,

“Fiduciary Constitutionalism,” 478-82.
72 See John H. Langbein, “Reversing the Nondelegation Rule of Trust-Investment Law,”

Missouri Law Review 59 (1994): 105.
73 See ibid., 108-9.
74 RESTATEMENT (THIRD) OF TRUSTS § 80 (2007).
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As investment practices and finance theory get more complex, it becomes
more plausible to think that even a skilled trustee might reasonably deter-
mine that there is someone else better situated to manage a particular
portfolio (or portion thereof).

When ancestral land was the characteristic trust asset, trust adminis-
tration required of the trustee relatively little expertise or authority.
Trustees were mostly stakeholders, and the family lived on the estate
and managed its affairs. Today, by contrast, financial instruments
have become the typical assets of the trust, and these assets require
active fiduciary administration. Managing a portfolio of marketable
securities is as demanding a specialty as stomach surgery or nuclear
engineering ….75

The modern Restatement accommodates this development, and it even
recognizes that it might be obligatory for a faithful agent to subdelegate
authority in certain circumstances. A comment to the current section on
delegation notes: “A trustee's discretionary authority in matters of delega-
tionmaybe abusedby imprudent failure to delegate aswell as bymaking an
imprudent decision to delegate.”76

If that is an accurate statement of themodern lawof trusts, and ifCongress
can be analogized to a trustee, and if the content of the Constitution’s rules
on subdelegation changewith times and circumstances, then theremight be
a plausible case that Congress not onlymay subdelegate authority butmust
do so. If all that holds true, then those scholars who argue that the modern
administrative state is constitutionally required77 might have a stronger
point than some of us have credited.78

As it happens, two of the premises in the above argument are not correct.
First, the Constitution is not best analogized to a trust. A trust is a particular
kind of arrangement involving management of a body of assets. In the
founding era, a trust might even have had a narrower meaning as referring
principally to arrangements for the management of land.79 Government
involvesmuchmore than asset management. It involves regulatorymatters
over many aspects of the principal’s life, not just devising wise investment
strategies for maintenance of capital or the payment of debts. A power of

75 Langbein, “Reversing the Nondelegation Rule of Trust-Investment Law,” 110 (footnote
omitted).

76 RESTATEMENT (THIRD) OF TRUSTS comment (d)(1). See also id. § 90(c)(2) (“the trusteemust… act
with prudence in deciding whether and how to delegate authority”).

77 See, e.g., Gillian E. Metzger, “Foreword: 1930s Redux: The Administrative State
Under Siege,” Harvard Law Review 131 (2017): 1.

78 See Calabresi and Lawson, “The Depravity of the 1930s and the Modern Administrative
State,” (pretty brutally letting Professor Metzger have it).

79 See Jacob,ANewLawDictionary (“as generally used in law, it is a right to receive the profits
of land, and to dispose of the land itself (in many cases) for particular purposes, as directed by
the lawful owner”).
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attorney, which is a more flexible and diverse kind of instrument, far better
describes the operations of government than does a trust.80 It is true that the
eighteenth century (and earlier times) were full of expressions describing
government officials as holding their offices “in trust,”while almost nobody
spoke of holding government office under a power of attorney.81 The Con-
stitution even speaks expressly of an “Office of…Trust.”82 But references to
“trust” as a concept are not the same things as references to a “trust” as a
particular kind of legal arrangement. The holder of a power of attorney
holds their power as a matter of trust, but that does not abolish the legal
distinction between a power of attorney and a trust. To say that government
officials hold their offices “in trust” says that they are fiduciaries and that the
offices (unlike offices of profit) are not for sale, but it does not saywhat form
that fiduciary obligation takes.

Second, theConstitution’s norms of fiduciary conduct do not change over
time. The things and relations in the world to which the Constitution’s terms
and underlying concepts apply change over time, as facts and circum-
stances change, but the criteria for identifying something as within those terms
do not change. This all follows from the nature of concepts and the nature of
meaning, though to explicate the point further would require a full descrip-
tion of a theory of meaning, which is a project for another day.83

But even so, the question remains whether sound norms of fiduciary
conduct permit, or even require, Congress to subdelegate certain tasks to
experts. That is the question to which all of the machinery in this essay thus
far has been leading.

No one doubts for a moment that Congress is able, and perhaps even
required in the responsible exercise of its authority, to draw upon advice
and knowledge from others. If administrative agencies simply made pro-
posals or suggestions to Congress, no one would have any constitutional
objection. Surely it is “necessary and proper for carrying into Execution”
governmental powers for Congress to create mechanisms to generate infor-
mation and make recommendations (though, as I will explain shortly, it
matters very much how those mechanisms are constructed and employed).
The real issue concerns actual transfer of decisional authority to agents to
make law through regulations or binding adjudications.84 Does that kind of
formal transfer of decisional authority ever fall within the bounds of per-
missible subdelegation under eighteenth-century fiduciary norms?

The (too) easy answer is “no.” This is not a case in which, for example, a
lay fiduciary agent needs to have documents properly filed and so engages a
lawyer to navigate the local recording laws. That would clearly be an

80 See Lawson and Seidman, A Great Power of Attorney, 61-62.
81 See ibid., 37-40, 62.
82 United States Constitution art. I, § 3, cl. 7.
83 The outline of that project is found in Lawson, “Reflections of an Empirical Reader.”
84 See Gary Lawson, Federal Administrative Law, 8th ed. (St. Paul, MN: West Academic

Publishing, 2019), 52-53.

44 GARY LAWSON

https://doi.org/10.1017/S0265052521000212  Published online by Cam
bridge U

niversity Press

https://doi.org/10.1017/S0265052521000212


instance in which some measure of subdelegation “is indispensable … in
order to accomplish the end.” Congress is fully capable of passing laws; it
does not need to subdelegate that authority to others. If Congress wants
help drafting those laws, it can obtain such help, but it does not need to have
some technical expert enact them.

The argument from necessity really involves the claim that Congress
cannot pass enough laws without subdelegating an army of “junior varsity
Congress[es]”85 to pick up the slack. When the Supreme Court said that
“Congress simply cannot do its job absent an ability to delegate power
under broad general directives,” the “job” that it had in mind was not
passing laws but passing enough laws to satisfy the public’s (or the Court’s?)
demand for them. CouldCongressmicromanage the entire countrywithout
subdelegation? Surely not. If Congress’s “job” is to micromanage the entire
country, then of course it is “indispensable” to fulfillment of that job to
subdelegate a good portion of the task. On the other hand, if Congress’s
“job” is to legislate within the confines of its granted authority as laid out in the
Constitution, the need for subdelegation dissipates.

Accordingly, one very important conclusion,which I have not adequately
emphasized in prior work, is that one cannot really discuss the problem of
subdelegation without also discussing the principle of enumerated federal
powers. If Congress really does have a general legislative authority to
promote the “general welfare,” as any number of modern scholars
argue,86 there is a quite plausible case to be made that a power to subdele-
gate follows naturally from that authority, though therewould be empirical
questions whether (1) promoting the general welfare calls for extensive
rather than minimalist federal intervention87 and (2) Congress could carry
out that general-welfare-promoting function without formally transferring
lawmaking authority to others and simply using procedural mechanisms to
streamline its own lawmaking ability and enhance its output.88 But those
would be the proper terms of debate: What, exactly, is Congress’s constitu-
tional “job,” and can it perform that “job” without subdelegation? Thus,
Justice Gorsuchmay have been too hasty to assume that “[t]he separation of
powers does not prohibit any particular policy outcome, let alone dictate
any conclusion about the proper size and scope of government.”89 It may
not be possible to analyze the problem of subdelegation without also con-
sidering “the proper size and scope of government.”

85 Mistretta v. United States, 488 U.S. 361, 427 (1989) (Scalia, J., dissenting).
86 See, e.g., Mikhail, “Is the Constitution a Power of Attorney or a Corporate Charter?”
87 The “complexity” of the modern world does not necessarily call for more rather than less

centralized direction. See Richard A. Epstein, Simple Rules for a Complex World (Cambridge,
MA: Harvard University Press,1995).

88 See Gundy v. United States, 139 S.Ct. 2116, 2145 (2019) (Gorsuch, J., dissenting) (“Congress
can also commission agencies or other experts to study and recommend legislative language”);
Hon. Stephen Breyer, “Reforming Regulation,” Tulane Law Review 59 (1984): 4, 11.

89 Gundy, 139 S.Ct. at 2145 (Gorsuch, J., dissenting).
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Rather than address that question here, however, I want to focus on a
different aspect of Congress’s fiduciary responsibility that has application
regardless of the correct outcome of the constitutional subdelegation
debate: Congress’s obligation to determine that it is truly, in fact, relying
on expertise when it defers to others. This is obviously relevant if Congress
is permitted/obliged to subdelegate some measure of authority; a respon-
sible fiduciary will only subdelegate to persons who it has good reason to
believe can and will genuinely bring expertise to bear on a problem for
which expertise is needed. Authorization to subdelegate is not authoriza-
tion to shirk. It requires careful attention on the part of the agent to the task
of subdelegation. The agent must determine what does and does not truly
need to be subdelegated, and the agent must subdelegate only to those who
there is good reason to think will do a good job. The responsibility to think
carefully about the expertise of those on whom an agent relies is also
relevant even under a strict regime of non-subdelegation. Congress is per-
mitted to call upon others for advice even when it cannot give those others
formal decision-making authority, but it must have good reasons for think-
ing that the advice is worth taking before taking it. Whether Congress is
relying on agencies for advice or for lawmaking, that kind of reliance is only
responsible—meaning consistent with the fiduciary social contract under
which Congress acquires its power—if it represents a genuine reliance on
expertise in circumstances where reliance on that kind of expertise is appro-
priate.

What would a responsible fiduciary approach to expertise—whether for
purposes of advice or subdelegation—look like in the modern administra-
tive state? The answer requires a careful examination of the idea of expertise
and how it can be applied, and misapplied, in modern governance.

“Expertise” as a concept is the subject of an entire sub-specialty, and the
tools of psychology, sociology, economics, technology, and philosophy
necessary to grasp that sub-specialty are far beyond my pay grade. There
is an expansive literature on expertise, which I have neither the time nor (for
lack of a better term) expertise to engage with here.90 The general problem
posed and faced by this literature is: How do you know which experts to
trust and when to trust them without yourself being an expert in the
relevant field?91 The questions thatmust be asked of Congress in the context
of the Constitution are not different in kind from the sorts of questions that
arise in everyday life when people must decide whether to trust self-
described experts, so a firm grasp on this literature is probably a

90 The tiny fraction of that literaturewithwhich I have any familiarity is represented by Evan
Selinger andRobert P. Crease, eds.,The Philosophy of Expertise (NewYork: ColumbiaUniversity
Press, 2006); H. M. Collins and Robert Evans, Rethinking Expertise (Chicago: University of
Chicago Press, 2007); Scott Brewer, “Scientific Expert Testimony and Intellectual Due Process,”
Yale Law Journal 107 (1998): 1535.

91 For what strikes me, as an ignoramus, as a readable and thoughtful introduction to the
problem, see Alvin I. Goldman, “Experts: Which Ones Should You Trust?” in Selinger and
Crease, The Philosophy of Expertise, 14, 18–22.
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precondition to serious exploration of the underlying constitutional prob-
lem. Accordingly, my goal here is merely to outline the kinds of questions
that need to be addressed by a fiduciarily responsible theory of subdelega-
tion in the context of the administrative state rather than to address these
questions in a comprehensive form.

It is important to note beforehand, however, that the Founders were
keenly aware of these problems even if they did not have the vocabulary
of the modern social sciences in which to frame them. The members of the
House of Representatives serve two-year terms,92 while Senators serve six-
year terms.93 By founding-era standards, these were very long terms for
legislators. State legislatures pre-1788 typically had one-year terms for
members of the lower chamber, and some states had legislative terms as
short as six months.94 In The Federalist,Madison defended the House’s two-
year term at least partly on cognitive grounds:

No man can be a competent legislator who does not add to an upright
intention and a sound judgment a certain degree of knowledge of the
subjects on which he is to legislate. A part of this knowledge may be
acquired bymeans of informationwhich lie within the compass ofmen
in private as well as public stations. Another part can only be attained,
or at least thoroughly attained, by actual experience in the station
which requires the use of it. The period of service, ought, therefore,
in all such cases, to bear some proportion to the extent of practical
knowledge requisite to the due performance of the service. The period
of legislative service established in most of the States for the more
numerous branch is, as we have seen, one year. The question then
may be put into this simple form: does the period of two years bear
no greater proportion to the knowledge requisite for federal legislation
than one year does to the knowledge requisite for State legislation? The
very statement of the question, in this form, suggests the answer that
ought to be given to it.95

The ensuing discussion of why and how federal legislatures need more
opportunities to acquire knowledge than do their state counterparts shows
that Madison expected a lot from federal representatives. The same applies
to the Senate, whose six-year term will supposedly provide even more
opportunities for acquisition of knowledge.96 The Constitution’s terms of

92 See United States Constitution art. I, § 2, cl. 1.
93 See ibid. art. I, § 3, l. 1; amend. VII, cl. 1.
94 See JamesMadison, FederalistNo. 53 [1788], in Federalist Papers, Clinton Rossiter, ed. (1961)

(“Turning our attention to the periods established among ourselves, for the election of themost
numerous branches of the State legislatures,… [i] n Connecticut and Rhode Island, the periods
are half-yearly. In the other States, South Carolina excepted, they are annual. In South Carolina
they are biennial”).

95 Ibid.
96 See JamesMadison, FederalistNo. 62 [1788], in Federalist Papers, Clinton Rossiter, ed. (1961).
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office for legislators thus suggest (and I deliberately use no term stronger
than “suggest”) that the constitutional standards for fiduciary subdelega-
tion97 are quite high. The Constitution gives representatives a moderately
lengthy term of office. In return, they need to gain and apply knowledge to
the tasks that they take on.

We can now sketchwhat fiduciary subdelegationmust involve. First, and
most obviously, the agent must ascertain that the task is one for which the
agent’s own knowledge (and capacity to learn) is inadequate. This is not as
simple as it sounds. How do you know that a task exceeds your cognitive
abilities if you do not have, or possibly even do not understand, the kind of
information and skills needed to perform the task? Notwithstanding the
very real philosophical and cognitive problems raised by this question,
ordinary experience suggests that people can recognize instances where
their own knowledge comes to an end (as I have in this essay with respect
to the concept of expertise). It seems pretty clear that members of Congress
can figure out that they do not know enough about, for example, the
dispersion patterns of certain kinds of airborne particles to be able to legis-
late intelligently using only their own knowledge. A thoughtful exercise of
subdelegation thus requires serious self-reflection, coupled with an under-
lying normative baseline of knowledge that every member of Congress can
be expected to possess or acquire.

Second, onemust determine that the gap in one’s knowledge can be filled
by experts. That is not always going to be so. The fact that one cannot, on
one’s own, knowwhat needs to be known does not mean that other people
with different training or experiences will know it either. A gap in knowl-
edge, without more, does not lead to subdelegation or deference to experts.
The agentmust have good reason to think that expertise is, even inprinciple,
relevant to the task. If the task is to figure out the dispersion properties of
certain airborne particles, perhaps that is something to which expertise can
contribute. If the task is to figure out whether to impose economic costs on
some people in order to confer somemeasure of health benefits on others, it
is hardly obvious that expertise of any kind is going to be relevant to that
ultimate task.98 Again, this poses the philosophical/cognitive problem of
how one can know whether expertise will be helpful without having or
understanding the expertise in question. I know of no good answer to this

97 I am henceforth using the term “subdelegation” imprecisely to include both literal sub-
delegation of decisional authority, whether or not that is legally permissible, and reliance on
outside sources in the performance of duties that the fiduciary concedes must be personally
performed.

98 Do moral philosophers possess this kind of expertise? See Peter Singer, “Moral Experts,”
in Selinger and Crease, eds., The Philosophy of Expertise, 187. The answer depends on one’s
conception of moral knowledge. If true moral knowledge comes from reading the Bible,
presumably anyone with ordinary language skills can acquire it. If it comes from identifying
the results of a hypothetical process of reflective equilibrium engaged in by a random univer-
sity faculty in the United States, perhaps there are people who would be experts in that
enterprise. To know whether expertise is relevant to anything, you have to know what
knowledge in that context looks like.
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conundrum. Probably all that one can ask of an agent is to have considered
the problem and to do their best with what they have.

Third, even if expertise is potentially helpful in principle, one must have
reason to think that it will, in the particular case at hand, prove helpful in
practice. This is a much more complex problem than it might seem at first
glance. Even apart from any concerns about the character or quality of self-
described experts, which I will discuss shortly, the ubiquitous but oft-
ignored problem of second-best hangs over this process.

Assume that the agent identifies a gap in knowledge relevant to a partic-
ular task of the agent. Assume further that the agent reasonably concludes
both that expertise can potentially bring additional knowledge to bear on
the problemand that the agent has identified good candidates for thosewho
might possess that knowledge.99 Isn’t it obvious that people who know
morewillmake better decisions—with “better” heremeaning nothingmore
(or less) than “more in accordance with facts of reality” —than people who
know less? Unfortunately, it is not at all obvious, and in many cases the
opposite will be so. If the additional knowledge brought to bear by the
expert is the total sum of knowledge in the universe relevant to the problem at
hand¸ then of course the expert is capable of generating a better decision.
(Whether the expert actually generates a better decision on these assump-
tions depends upon how the expert chooses to employ, or not employ, the
relevant knowledge.) But how often will an exercise of supposed expertise
be based on the theoretically optimal evidence set for a particular problem?
Isn’t it more likely (though how would anyone know this?) that expertise
will often generate a marginal increment of the relevant knowledge, yield-
ing a larger and more robust but still incomplete evidence set? If that is so,
then the question iswhether the larger evidence set represented by expertise
is a better basis for fact-based decision-making than the smaller evidence set
represented by the laydecision-maker. The answer to that question depends
on something very hard to know, and perhaps even unknowable in princi-
ple:What is the shape of the path fromhuman knowledge and experience to
the metaphysically correct state of affairs? If that path is constantly upward
sloping, then perhaps one could reason that expert-based decisions will
consistently be better than lay decisions. There may be many fields and
contexts in which something like a constantly upward sloping assumption
makes sense, though I suspect that such contexts are likely to be identified

99 I have thus far avoided defining terms like “expert” and “expertise.” A full and careful
treatment of the subject—which I emphasize again is not this essay—would need to define
those terms with some precision. See, e.g., Brewer, “Scientific Expert Testimony and Intellec-
tual Due Process,” 1589 (“An expert is a person who has or is regarded as having specialized
training that yields sufficient epistemic competence to understand the aims, methods, and
results of an expert discipline. An expert discipline is a discipline that in fact requires special-
ized training in order for a person to attain sufficient epistemic competence to understand its
aims andmethods, and to be able critically to deploy thosemethods, in service of these aims, to
produce the judgments that issue from its distinctive point of view.”).
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post-hoc by success rates rather than in advance by theorizing. In any event,
if there are contexts where the assumption does not hold, it is quite possible
that decisions based on smaller evidence sets will be better than decisions
based on larger ones.100 That will be true whenever the larger evidence set
represented by expertise is on a dip in the curve relative to the evidence set
represented by the lay person. More knowledge, in other words, is surely a
necessary step toward achieving the ideal evidence set, but at any given
point short of the ideal, it is not at all clear that knowledge XþN is a better
basis for decision-making than knowledge X. Maybe it is, but one would
have to know the ideal evidence set and the shape of the path to that ideal
evidence set in order to make that judgment.

The real question iswhether there is any goodway to identify instances in
which more knowledge is a way station toward better decision-making but
not an at-the-present ground for better decision-making. In any such
instance, no deference to expertise—much less formal subdelegation to
expertise—is warranted. A careful agent will have to think through these
considerations before deciding to subdelegate or defer.

Fourth, even if all of the theoretical conditions for expertise to contribute
to a problem are satisfied, the agent must still have good reasons to think
(1) that the agent has selected the right experts in principle and (2) that those
agents will employ their expertise in practice in the appropriate fashion.

The problem of how to pick the right experts is well trod, largely because
it occurs routinely in trials inwhich lay jurors (or judges)must choosewhich
conflicting expert testimony to credit. This is a big problem.101 Legislators
must face the sameproblemwhen decidingwhich experts to credit and how
much, even after they have decided that it makes sense to credit experts at
all. How does a responsible fiduciary choose the right experts?

Sometimes the decision process can be shaped by results. Past perfor-
mance is no guarantee of future success, but if someone has successfully
designed a hundred bridges that are still standing decades later, there is
good reason to think that they know something valuable about bridge
design. In certain contexts, there are identifiable markers of success or
failure, and one can judge experts, at least provisionally, by those markers.
In other contexts, however, the markers themselves, and the relationship
between expert action and those markers, is more ambiguous. In those
contexts, one needs some kind of proxy for results, and it is hard to find a
good proxy for results.

Reliance on credentials is dubious inmany—not all, but many—contexts,
again for reasons that are well trod from discussions of expert testimony in

100 I explore this problem, though not really in anymore depth than I amdoing here, in Gary
Lawson, Evidence of the Law: Proving Legal Claims (Chicago: University of Chicago Press, 2017)
and Gary Lawson, “The Epistemology of Second Best,” Texas Law Review 100 (2022) (forth-
coming).

101 Scott Brewer spentmore than ahundred pages demonstrating just howbig a problem this
is. See Brewer, “Scientific Expert Testimony and Intellectual Due Process.”
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litigation.102 Credentials work best when they are validated by results, but
in that case one does not need the proxy of credentials, as one can rely
directly on the results. Where credentials are not validated by results, it is
very hard to see their cognitive value as grounds for subdelegation.

Scott Brewer, in the context of jurors evaluating expert testimony, has
aptly identified by analogy what a responsible member of Congress must
deal with before deferring judgment to a supposed expert:

When a nonexpert…must decide whether to consult a putative scien-
tific expert… that nonexpert faces four “selection problems”: (1) deter-
mining which of the intellectual enterprises that might yield expert
testimony is a science; (2) determining who is a scientist capable of
using her science in a manner that satisfies the standard of epistemic
appraisal and the attendant level of confidence that the practical rea-
soner has established; (3) determining which of the intellectual enter-
prises that might yield expert testimony is a science that is rationally
pertinent to the case… ; (4) in cases in which there is significant doubt
occasioned by task (3), determiningwho is capable of answering (3) in a
way that can identify an expert scientific discipline capable of satisfying
the chosen standard of epistemic appraisal and the attendant level of
confidence.103

Members of Congress who defer without thinking through the appropriate
issues to the best of their abilities fail as fiduciaries. They do not keep their
end of the fiduciary social contract.

Law, Boston University School of Law, USA

102 See ibid.,1624–34.
103 Ibid., 1594.
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