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Abstract
The online publication of employment tribunal (ET) decisions in England, Wales and Scotland marks a
watershed moment, opening up new innovative avenues for legal research, and promoting transparency in
labour law decision-making. Drawing on this ‘dataset’, and using age discrimination decisions as a lens to
facilitate analysis, this paper reflects on the advantages and limitations of using online ET decisions as a
data source to support labour law research. By considering matters of time in age discrimination decisions
– both in relation to time limits for bringing a claim, and ET delays – this paper uses innovative empirical
findings to map the limits of the individual enforcement model adopted by discrimination laws, and illus-
trates some of the barriers to successfully bringing a claim for discrimination.
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Introduction

From February 2017, employment tribunal (ET) decisions in England, Wales and Scotland have been
published online, becoming freely accessible to practitioners, the general public, employers and academic
researchers.1 The online publication of ET decisions marks a watershed moment for legal researchers: as
discussed in Part 1, accessing ET decisions used to be difficult, time consuming and potentially expen-
sive. It is now none of these things, opening up new innovative avenues for legal research.

This empirical paper uses this new ‘dataset’ to conduct a case study of the individual enforcement
of age discrimination law in the UK.2 Using Python, age discrimination cases published up to 17 April
2019 were extracted from the ET website, and inserted into a spreadsheet for analysis, creating a new
dataset of 1208 age discrimination cases (see Part 2). Qualitative and quantitative content analysis was
conducted on all 1208 cases, to provide a clear illustration of how age discrimination claims proceed
and are resolved in ETs.

Drawing on this dataset, this paper reveals in Part 3 that the vast majority of age discrimination
claims are unsuccessful in ETs. While most claims are withdrawn (whether settled or abandoned),
those that do progress to hearing are unlikely to be successful. Further, particular demographic groups
appear more willing or able to enforce their rights in ETs. To further illustrate the ways in which the
ET decision ‘dataset’ might be used in practice, in Part 4 I consider matters of time in age discrimin-
ation decisions, both in relation to time limits to bring a claim, and ET delays.

†This research was funded by the Australian Government through the Australian Research Council’s Discovery Projects
funding scheme (project DE170100228). The views expressed herein are those of the author and are not necessarily those
of the Australian Government or Australian Research Council.

1GOV.UK, Employment Tribunal Decisions https://www.gov.uk/employment-tribunal-decisions.
2This paper typically refers to the UK as a whole, though the differences between the regimes in England and Wales,

Scotland and Northern Ireland are referenced as appropriate.
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These findings challenge the individual enforcement model adopted by discrimination laws and
illustrate the barriers to successfully bringing a claim for discrimination. Using age discrimination
decisions as a lens to facilitate analysis, in Part 5 the paper reflects on the advantages and limitations
of using online ET decisions as a data source to support labour law research, and considers the ways in
which online ET decisions might be used to advance future legal research projects.

1. Accessing ET decisions

In the UK, the enforcement of discrimination law (like individual labour law rights more generally)
primarily depends on individuals bringing claims.3 In relation to the workplace, discrimination clai-
mants must first notify the statutory body Acas (the Advisory, Conciliation and Arbitration Service) or
the Northern Ireland (NI) Labour Relations Agency of their claim (the ‘early conciliation’ process).4 If
the claim is not successfully conciliated, it may be filed with the relevant ET (or, in NI, the Industrial
Tribunal (NITT) or Fair Employment Tribunal). ETs hear and adjudicate the vast majority of discrim-
ination claims in the UK,5 though only a small minority of claimants will pursue their case to a public
hearing and judgment.6 First-instance ET decisions, while having no precedential weight, offer
important insights into the operation of individual enforcement in the UK.7

However, until February 2017, ET decisions were notoriously difficult to access. In England and
Wales, unless the parties or judiciary website chose to publish the decision, or it was selected for com-
mercial publication, it was necessary to physically travel to the registry in Bury St Edmunds to locate a
decision, or to file a written request and pay a fee for a decision’s retrieval (£10, plus £5 for each add-
itional decision).8 Issues also arose with how judgments were stored and archived: Bury St Edmunds
ceased to hold decisions more than six years old, and the location for storing the archive of decisions
was not determined.9 It is unclear where these historical decisions are now located. Scottish ET deci-
sions similarly needed to be obtained separately from the relevant ET office where the case was heard
(Aberdeen, Dundee, Edinburgh or Glasgow). NI decisions have been accessible online since the com-
mencement of age discrimination law.10

Existing academic research reveals just how complicated this made the analysis and scrutiny of ET
decisions. Lockwood and others analysed a sample of 317 ET decisions relating to sexual harassment
decided between 1995 and 2005.11 Rather than accessing files at Bury St Edmunds, however, the
authors were unexpectedly able to obtain cases directly from the then Equal Opportunity
Commission, which received relevant cases directly from the Tribunals service.12 However, the authors

3L Dickens ‘The road is long: thirty years of equality legislation in Britain’ (2007) 45(3) British Journal of Industrial
Relations 463 at 475.

4Enterprise and Regulatory Reform Act 2013, s 7; The Employment Tribunals (Early Conciliation: Exemptions and Rules
of Procedure) Regulations 2014, SI 2014/254. Notification was not compulsory prior to 2014. Early conciliation was intro-
duced in NI from 27 January 2020: The Industrial Tribunals and Fair Employment Tribunal (Early Conciliation:
Exemptions and Rules of Procedure) Regulations (Northern Ireland) 2020, SI 2020/2.

5Cf eg the limited age discrimination case law in the courts: A Blackham ‘Age discrimination beyond employment’ (2019)
52(1) Kobe University Law Review 1.

6See eg LB Nielsen and RL Nelson ‘Scaling the pyramid: a sociolegal model of employment discrimination litigation’ in LB
Nielsen and RL Nelson (eds) Handbook of Employment Discrimination Research: Rights and Realities (Springer, 2005) p 3.

7See eg C Barnard and A Ludlow ‘Enforcement of employment rights by EU-8 migrant workers in employment tribunals’
(2016) 45(1) Industrial Law Journal 1.

8BIALL How Do I? Wiki/Employment Tribunal Cases (9 February 2017) BIALL http://biallpr.pbworks.com/w/page/
5259170/Employment%20Tribunal%20cases.

9Ibid.
10Northern Ireland Industrial Tribunals and Fair Employment Tribunals, Decisions Search (28 September 2006) https://

employmenttribunalsni.co.uk/OITFET_IWS/DecisionSearch.aspx.
11G Lockwood et al ‘A quantitative and qualitative analysis of sexual harassment claims 1995–2005’ (2011) 42(1) Industrial

Relations Journal 86; see also P Rosenthal and A Budjanovcanin ‘Sexual harassment judgments by British employment tri-
bunals 1995–2005: implications for claimants and their advocates’ (2011) 49(S2) British Journal of Industrial Relations s236.

12Lockwood et al, above n 11, at 88.
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noted that the difficulties in accessing ET decisions, and a resulting lack of data, meant that debates
around sexual harassment were occurring without any systemic understanding of ET litigation.13

In her PhD thesis, Irving analysed all ET decisions in England and Wales relating to claims under
the Employment Equality (Age) Regulations 2006, SI 2006/1031 from the Regulations’ commence-
ment (1 October 2006) to 1 April 2010, that were held at Bury St Edmunds. This entailed identifying
each decision on a computer database, then using the folio number of the decision to retrieve hard
copy information in a separate file.14 At that time, the computer database could only retrieve a certain
number of records, meaning Irving had to search across a number of time periods to identify all rele-
vant decisions.15 Using this time-consuming method, Irving identified 4001 age discrimination cases
in England and Wales.16 However, most claims did not result in a judgment; Irving’s analysis is there-
fore based on the 32% of claims that did result in a judgment.17

Barnard and Ludlow later examined ET files at Bury St Edmunds to consider how EU-8 nationals
enforced their employment rights in England and Wales.18 Examining all ET decisions held at Bury St
Edmunds from 1 January 2010 to 31 December 2012, Barnard and Ludlow coded decisions where
‘there was evidence to suggest that the claimant was an EU-8 migrant worker’.19 As Barnard and
Ludlow found, there was no easy way to determine nationality on the ET Judgment Register.20

Instead, the researchers relied on a number of assumptions to ‘trigger’ their examination of a case
file, including around the claimant’s name, a reference to nationality in the decision itself, and the
nature of the dispute.21 This generated a dataset of 1,548 decisions;22 however, following further scru-
tiny, the researchers identified only 46 cases where they could say with certainty that the claimant was
an EU-8 migrant worker.23 This research was enabled by grant funding and research assistance.
It illustrates both the practical difficulties of collecting and analysing ET decisions, and the limited
information that is present in many ET decisions. As Barnard and Ludlow explain,

The strongest evidence of EU-8 nationality in our dataset is where there was an express reference
to EU-8 nationality in the ET decision … only approximately 10% of our dataset (n = 148)
included [this express reference]. We were surprised by this, given the prevalence of discrimin-
ation claims within our dataset and the relevance of nationality to those claims.24

Even where information is highly relevant to an ET’s decision-making process (such as nationality in a
discrimination claim), it is not necessarily included in the written ET decision. This is consistent with
the findings of this study (see further below). These studies illustrate the practical complexity, cost and
empirical limitations of studying hard copy ET decisions. All of these studies limited their scope to
decisions in England and Wales, and did not attempt to visit the various tribunal offices in Scotland.

Without ready access to ET decisions, it is difficult to assess the practical effectiveness (or other-
wise) of the individual enforcement model. This is compounded by the limited data collected and pub-
lished by the tribunals themselves. As revealed in Barnard and Ludlow’s study, for example, there is no

13Ibid.
14LD Irving, Challenging Ageism in Employment: An Analysis of the Implementation of Age Discrimination Legislation in

England and Wales (Coventry University, 2012) p 71 https://curve.coventry.ac.uk/open/file/ffc88163-6994-4400-bead-
121298f52bd1/1/Irving%202012.pdf.

15Ibid, p 76.
16Somewhat ironically, some of Irving’s results tables are not available in the online version of the PhD thesis, but must be

inspected in hard copy at Coventry University.
17Irving, above n 14, p 86.
18Barnard and Ludlow, above n 7.
19Ibid, at 3.
20Ibid, at 6.
21Ibid.
22Ibid, at 8.
23Ibid, at 7, 10.
24Ibid, at 10.
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official data relating to the number of EU-8 migrant workers who bring ET claims.25 While ETs pub-
lish regular data regarding the claims that they receive and how those claims are resolved, there is lim-
ited information beyond these headline statistics. In particular, it is impossible to tell whether specific
demographic groups are more or less likely to pursue their claims to an ET. As studies have found in
other jurisdictions, there is an identifiable risk in age discrimination law that older women and
younger workers, and those who experience intersectional discrimination, will be unable or unwilling
to pursue their rights to tribunal.26 Given the gaps in official data, a more creative empirical means of
examining these issues is required.

It is here that making ET decisions available online could make a radical difference. Online pub-
lication potentially reduces the cost, time and jurisdictional limitations of seeking hard-copy files. It
may assist advocates to frame and refine their arguments, at both first instance and on appeal.27 It
may also help individuals – if they have the inclination and capacity to navigate the website – to
see others who have pursued their rights, and how their claims have resolved. This could fulfil an
important educative function.28 Online publication could also perform a deterrent function, as
employers become more attuned to the reputational impacts of having a claim filed against them.29

This may help to create a culture of compliance, as employers realise there are consequences for dis-
crimination.30 Thus, the House of Commons Women and Equalities Committee has argued that ‘One
simple change that can enable individual litigation to achieve wider change is enabling people to access
and learn from previous judgments’, such as through the online publication of ET decisions.31

More generally, then, making ET decisions relatively accessible is an important step in the broader
project of increasing transparency in labour law and equality law. Equality law in particular is
shrouded in secrecy, with most claims resolved via confidential conciliation with non-disclosure agree-
ments attached.32 Limited information is released publicly about the claims that are brought and
settled in equality law, partly due to the onerous secrecy obligations imposed on statutory equality
agencies and Acas.33 A lack of transparency in this area can have damaging consequences for legal
development, and inhibits our ability to address systemic discrimination and identify repeat offenders.
Making claims confidential – and cases inaccessible – risks relegating discrimination law and labour
law more generally to the private sphere.34 Publishing ET decisions online can therefore be seen as
part of a broader, radical project in seeking transparency in discrimination and labour law.

25Ibid, at 3.
26In Australia, see A Blackham ‘Why do employment age discrimination cases fail? An analysis of Australian case law’

(2020) 42(1) Sydney Law Review 1; A Blackham and J Temple ‘Intersectional discrimination in Australia: an empirical cri-
tique of the legal framework’ (2020) 43(3) UNSW Law Journal 773; in the USA, see M Schuster and CS Miller ‘An empirical
assessment of the Age Discrimination in Employment Act’ (1984) 38(1) ILR Review 64.

27J Anderson ‘Employment tribunal judgments online’ (10 February 2017) Jamie Anderson http://www.jamieandersonbar-
rister.co.uk/updates/uncategorised/employment-tribunal-judgments-online/; Jamie Anderson ‘Employment tribunal judg-
ments Online (revisited)’ (1 July 2020) Jamie Anderson http://www.jamieandersonbarrister.co.uk/updates/uncategorised/
employment-tribunal-judgments-online-revisited/.

28See similarly D Allen and A Blackham ‘Under wraps: secrecy, confidentiality and the enforcement of equality law in
Australia and the UK’ (2019) 43(2) Melbourne University Law Review 384.

29See similarly ibid; ‘Employment tribunal decisions go online’ Osborne Clarke https://www.osborneclarke.com/insights/
employment-tribunal-decisions-go-online/.

30Women and Equalities Committee ‘Enforcing the Equality Act: the law and the role of the Equality and Human Rights
Commission’ (Tenth Report of Session 2017-19 HC 1470, 30 July 2019) 86, 55, 192 https://publications.parliament.uk/pa/
cm201719/cmselect/cmwomeq/1470/1470.pdf.

31Ibid, at 60, 217.
32A Blackham and D Allen ‘Resolving discrimination claims outside the courts: alternative dispute resolution in Australia

and the United Kingdom’ (2019) 31 Australian Journal of Labour Law 253. See also Women and Equalities Committee ‘The
use of non-disclosure agreements in discrimination cases’ (Ninth Report of Session 2017-19 HC 1720, 11 June 2019) 70.

33Allen and Blackham, above n 28.
34M Thornton ‘The public/private dichotomy: gendered and discriminatory’ (1991) 18(4) Journal of Law and Society 448

at 457; M Thornton ‘Equivocations of conciliation: the resolution of discrimination complaints in Australia’ (1989) 52(6) The
Modern Law Review 733 at 735.
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That said, online publication poses a number of risks. There are already a number of barriers to
individuals pursuing their legal rights; a permanent online record of an individual’s litigation history
might well operate as a further deterrent to claiming.35 Concerns have been raised that employers
might search for prospective employees on the ET decision website; it is likely to be difficult to chal-
lenge any victimisation of this nature.36 There is therefore a need to balance the benefits of transpar-
ency and accessibility with protections for individuals and their privacy, including those under Article
8 of the European Convention on Human Rights and the Human Rights Act 1998, and the Data
Protection Act 2018.

These issues are keenly illustrated in the Employment Appeal Tribunal (EAT) decision in X v Y.37

In that case, the ET judgment referred to the claimant’s transgender status and mental health, in the
context of explaining why a claim for unpaid wages and holiday pay was out of time. The claimant was
not present at the hearing due to his health; he had not expected these matters to be raised in the hear-
ing or judgment, and ‘was aghast when he saw the contents of the Judgment’.38 The EAT made an
anonymity order to protect the claimant’s Article 8 rights to privacy and family life;39 however, the
relevant passages were not redacted from the judgment.

ET decisions have now been available online for over three years. The ET decision website remains
difficult to navigate, with a fairly basic search function, and the vast majority of decisions are with-
drawn (whether settled or not).40 There is no way to filter out withdrawn cases.41 This (perhaps inad-
vertent) opacity may help to protect individuals from future employment repercussions due to their
history of litigation.42

That said, the comparative ease with which ET decisions may now be analysed is illustrated by
Bengtsson’s examination of age stereotyping in CJEU and ET decisions.43 Bengtsson’s study draws on
a sample of 100 full ET decisions relating to direct age discrimination, handed down from 1 October
2006 to 1 April 2018. While older decisions were sourced through a search of the internet, Michael
Rubenstein Publishing and obtaining full judgments through written requests to Bury St Edmunds,
more recent decisions were obtained through the ET website.44 Given the ease with which the author
could access more recent decisions, it is unsurprising that the sample in this study significantly favours
later decisions, with 17 of the 100 cases analysed filed in 2017, and another 19 filed in 2016 (36% of the
total sample).45 Thus, while making ET decisions available online will not just assist labour law research-
ers, the advantages of this shift for academic research cannot be understated.

2. Method

In this study, then, I use this emerging ‘dataset’ of online ET decisions to critique the individual
enforcement of age discrimination law in the UK. While age discrimination law has a number of par-
ticularities, including the ability to justify direct age discrimination, focusing on one area of claiming
offers a useful lens for directing our attention to how ETs and individual enforcement are operating.
Further, age discrimination law is particularly interesting as it potentially covers individuals of all ages;

35‘Online tribunal decision database, and anonymity orders’ Stammeringlaw (19 November 2019) https://www.stammeringlaw.
org.uk/employment/resolving-employment-disputes/online-tribunal-decision-database-anonymity-orders/. See the claimant’s
unsuccessful argument to this effect in Kirkham v United Kingdom Research and Innovation [2019] UKET 2501482/2018. In
that case an anonymity order was refused.

36Anderson ‘Employment tribunal judgments online’, above n 27.
37[2019] UKEAT/0302/18/RN.
38Ibid, at [11].
39See Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013, SI 2013/1237, Sch 1, r 50.
40Anderson ‘Employment tribunal judgments Online (revisited)’, above n 27.
41Ibid.
42Anderson ‘Employment tribunal judgments Online’, above n 27.
43L Bengtsson ‘Addressing age stereotyping against older workers in employment: the CJEU and UK approach’ (2020) 62

(1) International Journal of Law and Management 67.
44Ibid, at 69.
45Author’s analysis of the case sample: see ibid, at 89–91.
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anyone, of any age, could potentially file an age discrimination claim. A study of claimant demograph-
ics is therefore particularly revealing in this jurisdiction. This study of ET cases is part of a broader
program of work, involving a multi-year mixed methods study of the enforcement of age discrimin-
ation law in the UK and Australia.46 Examination of the cases that progress to tribunal is but one part
of this enforcement puzzle.47

This study uses qualitative and quantitative content analysis and doctrinal analysis to study ET age
discrimination cases.48 Unlike doctrinal analysis, which aims to harmonise or systematise texts, con-
tent analysis focuses on themes in texts.49 Content analysis is particularly useful for analysing cases
where there are many decisions of a similar precedential weight (ie many first instance decisions)
and where we are concerned with the pattern across cases, rather than a nuanced and deep under-
standing of one case.50 What matters for content analysis is the collective – not individual – insights
from cases: ‘[c]ontent analysts … assemble a chorus, listening to the sound the cases make together’.51

This approach is particularly apt for discrimination law, as most decisions are heard and decided at
first instance, and few cases progress to the higher courts.

There is a long tradition of content analysis of case law:52 in the USA, Schuster and Miller,53 and
Feild and Holley54 used quantitative analysis to retrospectively study judicial reasoning; Schuster and
Miller in particular focused on the outcomes of age discrimination claims.55 In the UK, Irving’s study
(discussed above) utilised qualitative and quantitative content analysis of ET decisions in age discrim-
ination cases.56 In Australia, I used qualitative and quantitative content analysis to examine 108 age
discrimination cases handed down across Australian jurisdictions from the 1990s to 31 December
2017;57 that study found only 12 successful substantive age discrimination decisions in Australia.58

This study builds on and extends this existing scholarship.
Like doctrinal research, content analysis first involves identifying documents. The universe of docu-

ments for this study was all ET decisions relating to age discrimination published on the GOV.UK ET
decisions website, from the first decisions being uploaded to the website (February 2017) until 17 April
2019,59 that is, a period of just over two years.

Secondly, the sample of texts for analysis was determined. The sample of texts was identified by
searching the GOV.UK ET decisions website for age discrimination decisions, using the jurisdiction
codes on the website itself. To expedite the collection of this sample, I used the Python programming
language to pull data relating to age discrimination decisions from the ET website, and insert it into a
spreadsheet.60 The ET decision website includes key information for each relevant decision, including

46For further details of this project, and other outputs, see https://www.ageworks.info.
47On ADR as another part of this puzzle see Blackham and Allen, above n 32.
48L Webley ‘Qualitative approaches to empirical legal research’ in P Cane and HM Kritzer (eds) The Oxford Handbook of

Empirical Legal Research (Oxford: Oxford University Press, 2010) pp 926, 941.
49See M van Hoecke ‘Legal doctrine: which method(s) for what kind of discipline?’ in M van Hoecke (ed)Methodologies of

Legal Research: What Kind of Method for What Kind of Discipline? (Oxford: Hart Publishing, 2011) pp 1, 11–17.
50MA Hall and RF Wright ‘Systematic content analysis of judicial opinions’ (2008) 96(1) California Law Review 63 at 66.
51Ibid, at 76.
52See eg F Kort ‘Predicting Supreme Court decisions mathematically: a quantitative analysis of the “right to counsel” cases’

(1957) 51(1) The American Political Science Review 1. Kort used quantitative analysis to predict claim outcomes
(‘jurimetrics’).

53Hall and Wright, above n 50.
54HS Feild and WH Holley ‘The relationship of performance appraisal system characteristics to verdicts in selected

employment discrimination cases’ (1982) 25(2) Academy of Management Journal 392.
55Schuster and Miller, above n 26.
56Irving, above n 14.
57Blackham, above n 26.
58Ibid.
59GOV.UK, above n 1. Some decisions handed down earlier than February 2017 had been uploaded to the website, dating

back to 14 July 2016. While certainly not comprehensive for this period, these decisions were included for the purposes of this
analysis, adding four decisions to the sample which were decided prior to February 2017.

60The code is available from the author upon request.
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the jurisdiction (here, focusing on age discrimination, but also other grounds of claim), the location of
the Tribunal (Scotland, or England and Wales), the gender of the complainant (identified by their
title – Mr, Ms or Mrs), the date of the decision, and the nature of the decision (preliminary, with-
drawal, final, and so on). This information was added to the spreadsheet. I also converted PDF
files of the decisions to text, to allow the identification and extraction of key words, including those
relating to legal representation (and the name of the practitioner), and whether a claim was withdrawn.

My analysis of NI decisions was conducted separately, as NI has a separate website for uploading
first instance decisions. While NI has ‘been online’ for a much longer period, I chose to match the
sample to the available decisions in England and Wales and Scotland – that is, from February 2017
to 17 April 2019. This added 15 cases to my sample for analysis.

Recognising that cases may continue to progress over time, and that a number of claims in the sam-
ple had not been finally resolved as at 17 April 2019, the data collected was updated for the case num-
bers within the sample, to reflect each case’s status and all case developments up to 11 January 2020.
Cases with multiple decisions (for example, a preliminary hearing and/or reconsideration) were added
only once to the sample, aggregating the issues for consideration. The sample was refined to exclude
four cases: two had duplicate entries;61 one had the wrong decision attached, so could not be ana-
lysed;62 and one did not relate to any particular protected characteristic (age appeared to have been
selected as a default to facilitate its entry into the database).63 I identified eight instances where
case numbers had been duplicated, but the cases involved different claimants and respondents;
these appeared to reflect errors in the manual inputting of case details. These cases were retained
in the sample. With these refinements, the sample included 1208 age discrimination cases and
1563 published decisions, spanning 7829 pages.

Thirdly, the texts were coded manually using themes derived from the literature and the documents
themselves,64 and analysed using qualitative and quantitative methods.65

3. The case sample

Of the 1208 cases in the sample, 804 (66.6%) had an age discrimination claim which was withdrawn or
not pursued (including following settlement), whether or not the rest of the claim was withdrawn or
not pursued. In an additional 34 cases, the age claim disappeared, most likely having been withdrawn
or abandoned over the course of proceedings, though it was not possible to tell definitively.

These figures are lower than UK Tribunal statistics for age discrimination claims: in 2017–18, for
example, 18% of claims resulted in Acas conciliated settlements, 27% were withdrawn, and 38% were
dismissed upon withdrawal; in total, this represents 83% of claims (see Table 1). This disparity may be
because the period I studied does not align neatly with the period reported in the ET statistics. That
said, uploading decisions to the ET website appears to be a manual process, dependent on individual
tribunal registries. There can be a delay in uploading decisions, and there is a risk that not all decisions
are uploaded.66 This may limit the comprehensiveness and reliability of the ET decision website for
analysing these sorts of statistics.

Acknowledging the potential limits of these decisions as a source of data, there are still revealing
insights that can be gathered from the decisions themselves. Across the sample, there were 244 sub-
stantive decisions, and 162 interlocutory decisions. There were 43 cases where age discrimination
claims were successful.

61Sharpe v Plympton Academy [2017] UKET 1400688/2017; Tarbuck v Peninsula Business Services Ltd [2019] UKET
2404056/2014.

62Dixon v NHS Digital [2017] UKET 1801127/2017.
63Colquhoun v Glasgow City Council [2017] UKET S/4104871/2017.
64GW Ryan and HR Bernard ‘Data management and analysis methods’ in NK Denzin and YS Lincoln (eds) Collecting and

Interpreting Qualitative Materials (Sage, 2nd edn, 2003) pp 259, 275–276.
65Further details of these methods and results are on file with the author and available on request.
66Cf Judge Eady QC in Ameyaw v Pricewaterhousecoopers Services Ltd [2019] UKEAT 0244_18_0401 (4 January 2019)

para [49].
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Table 1. UK ET disposals for age discrimination claims, by year, 2007/08 to 2018/19

2007/08 2008/09 2009/10 2010/11 2011/12 2012/13 2013/14 2014/15 2015/16 2016/17 2017/18 2018/19

Annual Total 1,778 2,472 3,873 3,651 3,820 2,674 4,259 1,528 865 806 1,732 1,917

Acas conciliated settlements 45% 40% 39% 35% 33% 43% 19% 28% 35% 35% 18% 21%

Withdrawn 35% 32% 39% 40% 42% 32% 63% 42% 23% 24% 27% 49%

Successful at hearing 3% 2% 2% 2% 1% 4% 2% 2% 2% 2% 1% 1%

Unsuccessful at hearing 8% 10% 9% 9% 8% 11% 7% 12% 13% 13% 6% 5%

Struck out (not at a hearing) 4% 10% 7% 10% 13% 6% 4% 6% 12% 4% 7% 9%

Default judgment 1% 1% 1% 1% 1% 1% 0% 0% 0% 0% 0% 0%

Dismissed at a preliminary hearing 5% 5% 3% 3% 3% 4% 2% 2% 1% 2% 1% 1%

Dismissed rule 27 0% 0% 0% 0% 0% 0%

Dismissed upon withdrawal 4% 8% 12% 19% 38% 12%

Case discontinued 0% 0% 0% 0% 1% 1%

Source: UK Tribunal Statistics
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In relation to the demographics of claimants, a few clear trends emerge. First, where the age or age
range of the claimant was specified (138 cases), claimants had a median age of 57.67 Where possible to
discern, the majority of claims –136 – related to a claimant who alleged that they were seen as ‘too old’;
only 20 claims related to claimants who were ‘too young’. Older workers were substantially more likely
to bring a claim than younger workers.68

Secondly, in relation to gender, the sample included 664 male claimants, and 573 female claimants,
as determined using claimants’ titles (Mr, Miss, Ms, Mrs, or – in the case of Dr – pronouns used in the
decision itself).69 Some cases involved multiple claimants – where possible, the gender of each indi-
vidual claimant was added to this analysis, meaning the numbers exceed 1208.70 In some claims, the
gender of the claimant was not specified – these cases were omitted from the gender analysis.

Men were therefore slightly more likely to bring a claim than women. This disparity increases once
we filter out withdrawn or probably withdrawn claims. When considering only claims that are not
withdrawn, there were 218 male claimants and 173 female claimants. Table 2 analyses withdrawal
rates by gender across this sample; women represent a smaller proportion of claimants once with-
drawn claims are removed, indicating that women are slightly more likely to withdraw their claim.

Thirdly, many claims involved multiple causes of action, the most common being unfair dismissal
(764); breach of contract (337); disability discrimination (284); sex discrimination (267); race discrim-
ination (245); and unlawful deduction from wages (282).

Fourthly, where possible to discern, many cases related to dismissal (127), retirement (5) and
redundancy (33); that is, the end of the working relationship. Other claims relating to matters during
or at the commencement of the employment relationship were less common, including recruitment
(23), training (3), promotion (8), demotion (3), working time (23), benefits (15) and performance pro-
cesses (18). Harassment, however, or ‘everyday’ ageism, was fairly common (29).

Fifthly, it is possible to examine representation at Tribunal, acknowledging that people may have
more than one type of representation (for example, over two separate hearings, or two days of hearing,
or appearing in person with assistance). For claimants, representation was specified in 538 cases.
Nearly half (48.1% or 259 claimants) appeared in person, though 187 (34.7%) were legally represented.
Eighty-four claimants had some other form of representation or assistance (eg by a friend, spouse, or
parent, or – rarely – a union representative), and 28 did not appear. For respondents, where represen-
tation was specified (541 cases), only 28 appeared ‘in person’ (that is, without external representation);

Table 2. Withdrawal rate by gender, ET age discrimination decisions, February 2017 to April 2019

Men % of total Women % of total Total

All cases 664 53.7% 573 46.3% 1,237

Not withdrawn 218 55.7% 173 44.2% 391

% of claimants remaining 32.8% 30.2% 31.6%

67Where the claimant’s age was expressed as an age range (eg 60+, under 35), this was analysed as the specified age (eg 60,
35 respectively). This is a blunt tool, which is why the median age is used for this analysis, not the mean. This analysis does
not necessarily accurately capture the age of multiple claimants to a claim. Where multiple claimants were involved in a deci-
sion, the lead claimant’s age was used for analysis. Typically, though, multiple claimants fell within a similar age range.

68This is consistent with Irving’s findings: in her study, of 620 folio reports which specified whether claimants were too
old, too young or belonged to a disadvantaged age group, 6.8% (42) were too young, 91.1% (565) were too old and 2.1% (13)
belonged to a disadvantaged age group: Irving, above n 14, p 90.

69There was no explicit recognition in the titles of claimants who were gender diverse. This could therefore not be included
in the analysis.

70Though, for some cases, the full gender breakdown was not possible to discern; this was analysed as one male claimant,
and one female claimant, though the actual numbers will be higher: eg Jenkins v Tesco Stores Ltd [2018] UKET 3401288/2016,
which was coded as 1,1; McCloud v The Lord Chancellor [2017] UKET 2201483/2015, also coded as 1,1.
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446 were legally represented (82.4%), and 48 had some other form of representation. Twenty-two did
not appear, and one attended to observe only.

Thus, there was a substantial disparity in these cases between the levels of legal representation for
claimants and respondents: claimants were far less likely to be legally represented, but often faced a
respondent who was legally represented. This probably means that claimants were substantially disad-
vantaged in putting forward their case. It was particularly rare for a claimant to be legally represented,
but for a respondent to not be represented. Angeli v The Orthopaedic Footwear Company Ltd71 was a
rare case where the claimant was represented, but the respondent was not; that said, the claimant only
briefed counsel one week prior to the hearing, likely limiting the benefit of that representation.

If we exclude withdrawn and probably withdrawn cases and preliminary cases from our analysis,
there were 215 substantive cases that actually dealt with an age discrimination claim. Of these
cases, only 43 (20%) were successful for the age discrimination claim specifically; there were seven
cases where success in the age discrimination claim was unclear. ‘Success’ was defined as success
for the claimant overall; this could be at the ET or later on appeal. Sargeant v London Fire and
Emergency Planning Authority,72 for example, was successful at the Court of Appeal,73 and leave to
appeal to the Supreme Court was refused. This was counted as ‘success’. That said, only three cases
progressed to the EAT over this period – Heskett,74 Sargeant and McCloud;75 the latter two cases pro-
gressed to the Court of Appeal.

The median age of claimants in successful claims where age was specified (22 cases) was 59.5,
which was slightly higher than for the general claimant population (57). Twenty-four successful
cases involved claimants who alleged they were seen as ‘too old’; only six involved claimants who
alleged they were ‘too young’.76 The majority (31) of successful claimants were men; only 17 successful
claimants were women.77 In 20 successful cases the claimant was legally represented (46.5%), which is
substantially higher than for the general sample of cases (34.7%) and for substantive cases where the
claimant was not successful (36.4% represented) (see Table 3). Thus, legal representation appears to be
associated with claimant success.

Of the successful cases, 10 (23.2%) were successful due to rule 21 of the Employment Tribunals
Rules of Procedure 2013.78 Rule 21 says:

(1) Where on the expiry of the time limit … no response has been presented, or any response
received has been rejected and no application for a reconsideration is outstanding, or where
the respondent has stated that no part of the claim is contested, paragraphs (2) and (3)
shall apply.

Table 3. Success and legal representation, ET age discrimination decisions, February 2017 to April 2019

Claimants represented %

All cases (538) 187 34.7%

Successful substantive claims (43) 20 46.5%

Unsuccessful substantive claims (165) 60 36.4%

71[2019] UKET 2201663/2018.
72[2017] UKET 2202235/2015.
73Lord Chancellor v McCloud [2018] EWCA Civ 2844, [2019] WLR(D) 1.
74Heskett v The Secretary of State for Justice [2019] UKEAT/0149/18/DA.
75Lord Chancellor v McCloud, above n 73.
76One of these cases involved a claimant who was classified as both too old and too young (where a young person also

associated with an older colleague).
77These numbers do not add to 43 given the multiple claimants in Sargeant v London Fire and Emergency Planning

Authority [2017] UKET 2202235/2015 and McCloud v The Lord Chancellor [2017] UKET 2201483/2015.
78In one case a default judgment was later revoked.
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(2) An Employment Judge shall decide whether on the available material (which may include fur-
ther information which the parties are required by a Judge to provide), a determination can
properly be made of the claim, or part of it. To the extent that a determination can be
made, the Judge shall issue a judgment accordingly. Otherwise, a hearing shall be fixed before
a Judge alone.

(3) The respondent shall be entitled to notice of any hearings and decisions of the Tribunal but,
unless and until an extension of time is granted, shall only be entitled to participate in any
hearing to the extent permitted by the Judge.

In all bar two of these decisions, there was no full written judgment uploaded onto the ET website
(presumably because the claimant did not request written reasons). Indeed, 17 successful cases had
no full record of the ET’s reasons online. This demonstrates a significant gap in the ET ‘dataset’, as
full written reasons are often not requested or uploaded.

Eleven cases in the sample involved respondent companies that were explicitly noted to be in liquid-
ation, and a further two with respondent companies in administration. Five claims against respondents in
liquidation were successful (though four were against the same company); one against a company in
administration was successful. This was a much higher success rate than for the general case sample.

Overall, then, this ‘dataset’ of age discrimination decisions indicates that age discrimination law is
more likely to be used, and more likely to be used successfully, by older men. Claims most often relate
to dismissal, and are more likely to be successful if assisted by legal representation. The vast majority of
complaints are withdrawn. This is consistent with Irving’s earlier study,79 and with findings in other
jurisdictions.80

4. Case study: time limits and delays

To illustrate how these new forms of data might be used in practice, in this Part I consider the issue of
time, which manifests across two interrelated issues: time limits for bringing an ET claim, and ET delays.

Complaints relating to work under the Equality Act 2010 are subject to time limits under s 123(1),
which says:

proceedings … may not be brought after the end of—

(a) the period of 3 months starting with the date of the act to which the complaint relates, or
(b) such other period as the employment tribunal thinks just and equitable

though this period is extended to facilitate Acas conciliation.81 Conduct which extends ‘over a period is
to be treated as done at the end of the period’.82 This is a shorter time limit than that for claims in the
civil courts (the latter is set at six months).83

Time limits of this nature are not precluded by EU law. For example, Article 9 of Council Directive
2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employ-
ment and occupation84 (the Framework Directive) says:

1. Member States shall ensure that judicial and/or administrative procedures, including where
they deem it appropriate conciliation procedures, for the enforcement of obligations under
this Directive are available to all persons who consider themselves wronged by failure to apply

79Irving, above n 14.
80Blackham, above n 26; Schuster and Miller, above n 26.
81Equality Act 2010, s 140B. See similarly The Employment Equality (Age) Regulations (Northern Ireland) 2006, SI 2006/

261, reg 48(1).
82Equality Act 2010, s 123(3).
83Ibid, s 118.
84[2000] OJ L303/16.
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the principle of equal treatment to them, even after the relationship in which the discrimination
is alleged to have occurred has ended. …
3. [Paragraph 1 is] without prejudice to national rules relating to time limits for bringing actions
as regards the principle of equality of treatment.

In Bulicke85 the CJEU was clear that ‘the question of time-limits for initiating a procedure for the
enforcement of obligations under the Directive is not governed by European Union law’.86 In that
case, the CJEU held that the Framework Directive did not preclude a time limit requiring an age dis-
crimination claim to be made within two months, so long as the time limit was not less favourable
than that for similar domestic employment law actions, and the time limit (and point at which
time started to run) did not render practically impossible or excessively difficult the exercise of
those rights.87

Relatively short time limits for bringing claims to ETs are consistent with the original intention in
establishing the ET system: that they should be a forum for resolving work-related disputes that ‘is
easily accessible, informal, speedy and inexpensive’.88 Time limits are justified on a number of
bases, including ensuring quality evidence (as witnesses may forget details over time, staff may
leave, and documents may be destroyed89); not unduly burdening or prejudicing respondents with
having to respond to antiquated claims; and allowing both parties to focus on their dispute, then
move on.90 Hepple argues that the choice of a three-month time limit specifically appears to be striving
to make discrimination law consistent with time limits for unfair dismissal claims; there is no other
discernible justification for distinguishing claims relating to work from those relating to non-work.91

Indeed, the Sex Discrimination Act 1975 – the first statute that gave individuals the right to claim
compensation for unlawful discrimination at work directly in a tribunal – set a time limit of three
months, in similar terms to the Equality Act 2010.92

In relation to unfair dismissal claims, time limits have been in place since the introduction of indi-
vidual unfair dismissal rights.93 The International Labour Recommendation Termination of
Employment Recommendation, 1963 (No 119) (which was influential in framing the recommendations
of the Donovan report) merely recommended that individuals be required to bring claims of unfair
dismissal ‘within a reasonable time’.94 The Donovan report applied this strictly:

It is a necessary part of a satisfactory procedure that it should operate speedily. We think that an
employee who wishes to lodge a complaint against his dismissal on the ground that it is unfair
should be obliged to do so within five working days of dismissal, failing which he should be
deemed to have forfeited his right of complaint.95

Ultimately, however, a more lenient limit of three months was imposed.96

While there are merits to the arguments in favour of time limits, they are undermined substantially
by the extensive delays within the ET system. ETs are no longer (if they ever were) expeditious,

85Case C-246/09 Bulicke v Deutsche Büro Service GmbH, 2010.
86Ibid, at [24].
87Ibid, at [25].
88Lord Donovan (Chair) ‘Royal Commission on Trade Unions and Employers’ Associations’ (Cmnd 3623, June 1968) 156

[572]. See also Law Commission ‘Employment Law Hearing Structures: Report’ (HC308; Law Com No 390, 2020) p 14; S
Corby ‘British employment tribunals: from the side-lines to centre stage’ (2015) 56(2) Labor History 161, at 165.

89Law Commission, above n 88, p 22.
90Ibid, p 15.
91BA Hepple Equality: The Legal Framework (Hart Publishing, 2nd edn, 2014) p 206.
92Sex Discrimination Act 1975, s 76.
93Industrial Relations Act 1971, re-enacted in the Trade Union and Labour Relations Act 1974, Sch 1, para 21(4).
94International Labour Recommendation 119 Termination of Employment Recommendation, 1963 (No 119) cl 4, 11(4).
95Lord Donovan (Chair), above n 88, 147 [546].
96Industrial Relations Act 1971, re-enacted in the Trade Union and Labour Relations Act 1974, Sch 1, para 21(4).
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accessible, or informal: as Corby argues, ‘these yardsticks are essentially not applicable today’.97 Even
writing in 2007, Dickens noted that:

It is commonplace that the ETs … have not delivered the cheap, accessible, informal, expert,
speedy route to justice in employment disputes they were intended to be, although they score
above the ordinary courts on these measures. The gap between the original aspiration and reality
is particularly marked in discrimination jurisdictions, notably equal pay cases where inordinate
delays and complexity were described by the EAT as amounting to a denial of justice.98

Over time, ET cases have increased in complexity and value, and waiting times between filing and
hearing have ballooned.99 As the Law Commission has noted, ‘arguably the short, strict time limits
… [in ETs] are anomalous when claims may take as long as 10 or 12 months to proceed to a hear-
ing’.100 The Council of Employment Judges has noted that the current target for getting claims to
hearing from the issue of proceedings is six months; a final remedy determination could take much
longer. As the Council has recognised:

It is somewhat anomalous and anachronistic that the time limit in which an employee must iden-
tify, decide upon, formulate and decide to bring their claims is half as long as the time within
which the tribunal thereafter aims to start the hearing of their claim.101

Delays in practice are even more substantial. In July 2019, it was reported that average waiting time
between an ET receiving a claim and the claim being heard had increased to 237 days (nearly eight
months),102 well in excess of the six-month target. Delays in the ET system have worsened over
time, with the progressive defunding of the tribunal system.103 Rather than deal with the delays
and structural limitations of the ET system, government policy has focused on limiting the number
of claims that proceed to tribunal, including by introducing substantial fees for ET claims (subse-
quently ruled unlawful in the UNISON decision)104 and requiring claimants to notify Acas before sub-
mitting a tribunal claim, via the process of early conciliation. Since fees have been removed, the
number of cases progressing to tribunal has again increased.105 Anecdotal evidence from practitioners
indicates that delays in the ET system are substantial.106

Management information from Her Majesty’s Court and Tribunal Service reveals just how chronic
these delays are, and the extent to which they are compounding over time. Data from March 2019 to
March 2020 for ETs (Table 4) shows the progressive increase in the average clearance time (that is,
from receipt to disposal) for single ET claims; this has exceeded 30 weeks since August 2019.
Covid-19 has further exacerbated these delays, with tribunals ‘pausing’ proceedings or being forced
to work remotely.107

97Corby, above n 88, at 173.
98Dickens, above n 3, at 478.
99Law Commission, above n 88, p 14.
100Ibid.
101Council of Employment Judges submission, quoted in ibid 19.
102‘Delays at employment tribunal reach 8 months – up 14% last year’ (HR News 29 July 2019) http://hrnews.co.uk/delays-

at-employment-tribunal-reach-8-months-up-14-last-year/.
103K Makortoff ‘Employment tribunal claims taking eight months to be heard’ (The Guardian, 29 July 2019) https://www.

theguardian.com/money/2019/jul/29/employment-tribunal-claims-taking-eight-months-to-be-heard.
104R (on the application of UNISON) v Lord Chancellor [2017] UKSC 51.
105Makortoff, above n 103.
106M Newman ‘Labour pains’ (27 July 2020) Law Society Gazette https://www.lawgazette.co.uk/features/labour-pains/

5105139.article.
107Employment Tribunals England & Wales ‘41st Meeting of National User Group: Minutes of the National User Group

Meeting Held Via Zoom on 30 June 2020’ (2020) 6 https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/907738/ET_NUG_June_2020_minutes.pdf.
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As Table 4 shows, the number of outstanding cases has also been progressively increasing.
According to the minutes of the ET National User Group meeting held in June 2020, this is a chronic
systemic issue, which has been further exacerbated by Covid-19.108 Outstanding cases have increased
from approximately 10,000 single cases awaiting determination in March 2017, to 19,000 in March
2018, to 27,000 in March 2019.109 In the week ending 21 February 2021, there were 45,297 outstanding
single cases in England, Wales and Scotland, up from the ‘pre-Covid baseline’ of 30,687 in March
2020.110 The number of outstanding cases is increasing by about 1% each week.111

The cases in this sample provide an empirical illustration of the contradiction between strict time
limits for bringing an action, and pervasive delays in the tribunal system. In this sample, delays in get-
ting to hearing and a final remedy were significant. Where the date of the ET1 claim form was dis-
cernible in the ET decision (79 cases), the median time to decision was 278 days, though this
ranged from 51 days to 1780 days. The time to a decision is represented in Table 5.

These figures relate to the date of publication of the decision, rather than the date of hearing (which
is what the relevant targets relate to), and could be the time to a preliminary decision, or to a final
remedy decision, or anything in between, which might account for the diversity in time taken.

That said, the longest time taken – 1780 days – is nearly five years. This particular case – Fenton v
Pennine Acute Hospitals Trust112 – had not even been resolved fully within those 1780 days; the rem-
edy for the successful unfair dismissal claim was still to be determined. The delay was so extraordin-
arily long that the ET noted and apologised for the delay,113 which was variously attributable to
postponements at the parties’ request; the hospitalisation of the Employment Judge; illness of a
panel member; the sheer scale of evidence presented by the parties; and ‘pressure of judicial

Table 4. Management information, ETs, March 2019 to March 2020

Month Receipts Disposals Outstanding
Average Clearance Time for
Single Claims (Weeks)7,8

Mar 2019 3,513 3,334 31,393 29.7

Apr 2019 3,024 2,080 31,631 28.2

May 2019 3,457 2,298 32,584 28.7

Jun 2019 2,961 2,211 33,177 29.9

Jul 2019 3,562 2,140 34,184 29.2

Aug 2019 3,447 2,492 36,722 31.5

Sep 2019 3,462 2,384 38,138 30.3

Oct 2019 3,829 2,776 38,163 32.2

Nov 2019 3,806 3,153 37,725 33.5

Dec 2019 3,615 2,847 37,699 34.0

Jan 2020 3,848 3,488 36,315 35.1

Feb 2020 3,554 4,019 35,653 35.9

Mar 2020 4,080 3,410 36,758 32.2

Source: HMCTS

108Ibid.
109Ibid.
110Ibid; Management Information Her Majesty's Court and Tribunal Service, 11 March 2021, Table 7.
111Ibid.
112[2017] UKET 2414119/2012.
113Ibid, at [2].
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business’.114 Lengthy delays were also acknowledged (and apologised for) by the ET in Gibson v
Newcastle upon Tyne Hospitals NHS Foundation Trust115 (653 days to final decision, remedy not
yet determined); and in Kumar v Guy’s and St Thomas’ NHS Foundation Trust116 (673 days to
final decision, where it was – somewhat ironically – determined that the age discrimination claim
was out of time by roughly 285 days; it took another 53 days for an application for reconsideration
to be refused).

These lengthy proceedings and delays potentially make a mockery of strict time limits. Extensive
delays undermine key arguments in favour of time limits: delays mean ETs are not a forum for the
timely, efficient resolution of disputes;117 the quality of evidence is jeopardised;118 respondents have
to respond to antiquated claims; and neither party can move on.119 Further, short time periods for
filing a claim put an unreasonable burden on claimants, who must undergo the process of ‘naming,
blaming and claiming’120 while under tight time pressure. As the National Association of
Schoolmasters Union of Women Teachers submitted to the Law Commission,

Three months is not a lot of time in practice, especially when an employee has to absorb the situ-
ation, recognise they have been wronged, seek representation (if appropriate), go through early
conciliation and begin the process of lodging a potential employment claim, including the asso-
ciated paperwork.121

This time pressure compounds the mental burden of bringing a discrimination claim, particularly for
members of impacted groups, who are likely to also be experiencing other forms of disadvantage and
demands on their time (particularly for those with caring responsibilities). Indeed, for many clai-
mants, managing a discrimination claim is on top of the already onerous process of finding a new
job, or navigating a discriminatory or toxic workplace on a day-to-day basis. Managing a discrimin-
ation claim is already stressful and demanding, let alone under time pressure; short time limits are
likely to affect claimants’ mental wellbeing.122 Further, justifying why a claim is out of time – and
why it would be just and equitable to extend time – forces claimants to disclose sensitive and personal

Table 5. Number of days to decision by number of cases, ET decision sample

Number of days to decision Number of cases

<=100 6

101–200 17

201–300 20

301–400 9

401–500 14

501+ 13

Total 79

114Ibid, at [2].
115[2018] UKET 2500035/2017.
116[2017] UKET 2302841/2015.
117Law Commission, above n 88, p 14.
118Ibid, p 22.
119Ibid, p 15.
120WLF Felstiner et al ‘The emergence and transformation of disputes: naming, blaming, claiming …’ (1980) 15(3/4) Law

& Society Review 631.
121National Association of Schoolmasters Union of Women Teachers submission, quoted in Law Commission, above n 88,

p 19.
122LawWork submission, quoted in ibid.
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information, which is now generally released into the public sphere with the online reporting of ET
judgments. This is likely to have adverse effects on individual privacy and wellbeing.123

Unsurprisingly, then, the Law Commission has concluded that the current three-month time limit
for bringing a claim to an ET is ‘undesirably short’, and has recommended that time limits be six
months for all claims brought in an ET (including discrimination claims).124

The Law Commission’s recommendations are given further weight by the results of this study.
Among all decisions in this case sample, time limits were raised as an issue in 98 cases (8.1%): in
74 cases time limits proved fatal to a claim, and in 24 cases the claim (in all or part) was allowed
to proceed. While ETs have discretion to extend time where it is ‘just and equitable’ to do so, this
was rarely used in practice. In only 18 cases was time extended,125 noting that time could be extended
for some complaints and not others. In other cases where time limits were not fatal, this was because it
was determined that time had not expired;126 the issue had not yet been finally determined;127 or the
conduct was a continuing act.128

The cases in this sample where time was at issue illustrate the strict, technical, and often problem-
atic application of time limits to individual cases.129 The cases also show the many and compounding
forms of disadvantage being experienced by individual claimants. For example, in O’Neill v Jaeger
Retail Ltd,130 the claimant had experienced a range of difficult circumstances, which could explain
why her claim was out of time:

the claimant was struggling with her loss of confidence following two unsuccessful job applica-
tions, a period of illness due to flu, and most significantly three bereavements in her family in a
short space of time. The letter from her GP in June 2018 confirmed that she was suffering from
depression and not able to function properly or to deal with filling in forms, although the letter
was silent as to when that began and how long it lasted.131

However, despite these complications, the ET held that the claimant had actually failed to submit her
ET1 claim form as she was not aware that she had to file an ET claim herself:

123See eg X v Y [2019] UKEAT/0302/18/RN, discussed above.
124Law Commission, above n 88, p 23.
125Harman v TMD Technologies Ltd [2017] UKET 3324348/2016; Kisitu v Inclusive Care Support Ltd [2019] UKET

3200241/2018 (claim successful); Kurianczyk v Integrated Cleaning Management Ltd [2019] UKET 2601254/2018 (later with-
drawn); Morar v Thera Trust [2018] UKET 2600973/2018 (lawyer failed to submit claim properly; rectified within a few
days); Craig v The Commissioners for HMRC [2019] UKET 2501090/2017; Gibson v Newcastle upon Tyne Hospitals NHS
Foundation Trust [2018] UKET 2500035/2017; Featherstone v Flair Flooring Supplies Ltd [2018] UKET 2424154/2017
(later withdrawn); Morgan v Yeovil District Hospital NHS Foundation Trust [2018] UKET 2423686/2017 (struck out due
to failure to pay deposit); Nugent v Bucks Deli Ltd [2016] UKET 2400815/2016; Rose v Caterham School Ltd [2018]
UKET 2304178/2017; Sandifer v HML Shaw Ltd [2017] UKET 2302143/2016; Balogun v Thorlands Housing Management
Society [2017] UKET 2300909/2016; Cherian v Well Rose Ltd [2017] UKET 2300855/2017; Shirin v Wilson Barca LLP
[2019] UKET 2208035/2016; Walsh v Government Legal Department [2019] UKET 2206970/2017; Stephenson v The
Secretary of State for Justice [2017] UKET 1802719/2015; Winschief v SRS Realisations 2017 Ltd (in administration)
[2019] UKET 1402539/2018; Ballentine v The Board of Governors, Lismore Comprehensive School [2019] NIIT 00051/
18IT; 01014/17IT; 02819/16IT.

126See egWaterloo v National Library of Scotland [2019] UKET S/4105348/17 (held to not be out of time, but dismissed on
merits); Wilson v Wilson Devonald Griffiths John Ltd [2017] UKET 1600416/2016 (held that actions placed claimant on gar-
dening leave, and he was not dismissed; time therefore did not start to run, and claim was not out of time).

127Brown v Kingspan Timber Solutions Ltd [2018] UKET 3325687/2017 (decline to decide; Tribunal to determine whether
out of time); Basra v Flogas Britain Ltd [2018] UKET 2601057/2017 (to be determined whether time should be extended, later
withdrawn).

128Gibson v Newcastle upon Tyne Hospitals NHS Foundation Trust [2018] UKET 2500035/2017; Amu v Department for
Work and Pensions [2018] UKET 1600465/2017; Roberts v Voodoo Doll Ltd [2018] UKET 2403330/2017; Craig v The
Commissioners for HMRC [2019] UKET 2501090/2017.

129This reflects the juridification of ETs and the rules they apply: Corby, above n 88.
130[2019] UKET 4103815/2018.
131Ibid, at [31].
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She was under the misapprehension that she had done everything she needed to do by contacting
ACAS to start early conciliation and by giving ACAS all the information about how she had been
treated at work. Even though her friend Karen asked her what was happening, it was not until late
February or early March that she contacted the conciliation officer at ACAS, Mr Murphy. That
was about two months after the early conciliation certificate was issued. The misapprehension
was corrected, and following escalation to his manager, David, the claim was presented in
early April 2018.132

The claimant was able to act promptly once her misunderstanding was corrected, and she took no
action to contact Acas or do research on their website for over six weeks after the early conciliation
certificate was issued.133 The claimant had also received CAB advice prior to contacting Acas; the
ET held that the CAB advisor must have informed her of the need to file an ET claim at the end
of early conciliation.134 It was therefore not just and equitable to extend time.135 Thus, individual dis-
advantage is less significant than a mistake or misapprehension as to legal requirements (though these
things must, to some extent, be interlinked); misunderstanding the law is no excuse.

As noted in the Law Commission’s report on employment law hearing structures, one of the com-
mon challenges in adopting strict time limits relates to the delays likely occasioned by employees trying
to resolve their disputes via internal grievance processes.136 Internal processes – either unwittingly or
deliberately – can take longer than the three-month time period allowed for filing a claim.137 This was
evident in the sample of ET cases: three cases in the sample were out of time due to the claimant wait-
ing for employer appeal or grievance processes to run their course. It was held that this was not suf-
ficient to extend time:138 time was not extended in any of these cases.

In Chatten v Sky Subscribers Services Ltd,139 for example, the ET noted that ‘The claimant’s case is
simply that he genuinely believed that it was not necessary to present his claim form until such time as
he received the outcome of his appeal’.140 This was not the case, and nor was this sufficient to extend
time, even if ‘the respondent may be open to criticism for the length of time it took to undertake the
claimant’s appeal’.141

In the NI case of Gillespie v Santander UK plc142 the claimant alleged she was told by her union that
she would need to wait for internal processes to conclude before she could lodge a claim. She also
assumed that the union would file a claim on her behalf; this was not the case.143 The NIIT held
that the claimant should have been far more proactive in managing her own claim:

When the claimant approached her union for assistance she was aware that she may have
grounds for taking legal action against the respondent. It is simply not satisfactory that, on
the claimant’s case, she did not clarify such a fundamental issue as to whether or not it would
be her responsibility or the union’s responsibility to issue a claim if necessary. … The tribunal
is not satisfied that it was reasonable for the claimant to rely exclusively on advice given by
[the union representative] in circumstances where the claimant had failed at an early stage to

132Ibid, at [32].
133Ibid, at [36]–[37].
134Ibid, at [42].
135Ibid, at [44].
136Law Commission, above n 88, p 18.
137Ibid.
138Sanderson v Boehringer Ingelheim UK [2018] UKET 2501398/2017; Chatten v Sky Subscribers Services Ltd [2018] UKET

2501396/2018 [28]; Gillespie v Santander UK PLC [2018] NIIT 05232/18IT.
139[2018] UKET 2501396/2018, at [14].
140Ibid, at [14].
141Ibid, at [28].
142[2018] NIIT 05232/18IT.
143Ibid, at [52].
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explore with [the union representative] the extent of the assistance which the union would give in
respect of any potential tribunal claim.144

Ironically, the claimant was proactive: she wrote to her union representative and HR repeatedly in an
attempt to expedite internal processes,145 but did not file her Tribunal claim ‘because she wanted to see
if a solution to the problem could be found’.146 Unfortunately, this was not the form of ‘responsibility’
or action the NIIT required.

This approach to the enforcement of time limits – where waiting on employer processes does not
mean it is ‘just and equitable’ to extend time – is likely to undermine the local resolution of discrim-
ination allegations; to comply with time limits, claimants will need to escalate matters by filing their
claim in the ET before local processes have run their course. This may undermine goodwill between
the parties, and prevent the efficient resolution of disputes. Alternatively, it may leave claimants with-
out recourse to an ET when the internal process is finally complete, as occurred in these three cases.
Neither option is desirable.

Time limits are also legally complex, raising issues with their application in practice. For example, it
can be practically difficult to tell when time starts running, making time limits a largely arbitrary limit
for some claimants. In the NI case of Mawhinney v Chief Constable of the Police Service of Northern
Ireland147 time started to run when the claimants sat a test which was allegedly discriminatory, even if
they had not yet been informed of the result:

We reject the submission that the cause of action did not complete until the claimants were
advised of the outcome of the sift tool at which point they incurred injury to feeling, there
being no loss incurred prior to then. We are not persuaded that completion of the cause was
dependant on the state of knowledge of the claimants of the outcome of the sift test but find
as a fact that the disadvantage to each claimant occurred on the date they were required to per-
form the computer based sift test, their performance in which meant they were unable thereafter
to progress further in the promotions process. The claimants’ anticipated and expressed concerns
as to the disadvantage they were put by the sift test was confirmed to them on receipt of the
respondent’s confirmation on 20 March 2017 that they would not advance further. We agree
this means that time began to run before the claimants knew for certain that they were unable
to advance in the process as a result of their performance in the computer based assessment,
but consider their lack of knowledge of this fact which goes to proof of discrimination is a factor
relevant to whether it is just and equitable to extend time rather than delaying crystallisation of
the cause of action and start of the primary time limit.148

Unfortunately the claimants did not present evidence to demonstrate it would be just and equitable to
extend time, and the claim was held to be out of time.

While the claimants in Mawhinney were too late in bringing their claim, and assumed their claim
would crystallise when they actually experienced loss, the claimant in the NI case of Barlow v Gallagher
Ltd149 faced the opposite problem, with the respondent arguing that the claim was premature, as the
claimant’s employment was ongoing, and he had not yet been made redundant; according to the
respondent, the cause of action had not yet crystallised.150 The NIIT held, however, that the claim
was not premature: the claimant had been informed that he would be excluded from an enhanced redun-
dancy payment scheme, his grievance had been rejected, then appealed and rejected. For the NIIT,

144Ibid, at [59], [65].
145Ibid. at [16]–[38].
146Ibid, at [38].
147[2018] NIIT 04119/17IT; 04120/17IT.
148Ibid, at [72].
149[2017] NIIT 00924/15IT.
150Ibid, at [3].
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There was an element of finality about this decision, and there was no suggestion that it could be
further reviewed and changed. [The claimant] was treated differently from other workers, who
got the pay rise and bonuses which were part of the enhanced redundancy scheme. We are sat-
isfied that by the time he lodged his claims, he had been subjected to acts which potentially con-
stituted unlawful discrimination by the respondent company and that he had suffered a
detriment.151

The question then becomes: if the claimant had waited until he was actually made redundant, would
his exclusion from the enhanced redundancy payment scheme have been out of time? It is likely that
this would depend on whether it was held to be conduct that extended over a period of time.

These examples demonstrate the potential complexity of navigating time limits, especially for liti-
gants in person. For those who do not have legal training, these distinctions can appear absurd and
arbitrary. Time limits are made even more complicated by the complex rules around how Acas con-
ciliation extends time, which have generated confusion among claimants.152

Overall, then, the cases in this sample offer strong arguments against the application of strict time
limits for discrimination complaints. The extension of time provisions are rarely exercised in a way
that recognises the complex multiple burdens encountered by discrimination claimants. To resolve
this, the Law Commission has recommended increasing time limits to six months for all ET claims.
It is unclear whether this will be sufficient to address all these complexities; indeed, even a six-month
time limit is likely to operate as a barrier for many claimants.

5. Discussion and conclusion

The online publication of ET decisions potentially heralds a new era of accessibility and openness in
tribunal decision-making. However, this new system is only as good as the data that is inputted into it.
Many cases in this particular sample did not have full written reasons attached to the online record;
ETs often deliver their decisions verbally, and written reasons are not always requested by the parties.
At best, then, this form of online publication will only represent a select sample of cases, and any
research based on this ‘data’ must be similarly circumspect in its findings.

With these caveats, this paper has demonstrated the ways in which online ET decisions can be used
to scrutinise and interrogate the individual enforcement of employment rights. Focusing on age dis-
crimination decisions, this study has shown that claimant demographics are skewed towards those who
are older, particularly men, and tend to focus on dismissal. This reveals, then, that there are substantial
gaps in the enforcement of age discrimination law, particularly for young workers and older women,
who experience substantial age discrimination at work.153 As we turn our attention to improving indi-
vidual enforcement, and adopting mechanisms beyond the individual enforcement model, these gaps
are highly illuminating in terms of where we should focus our attention and effort.

This paper has illustrated that the scope for using online ET decisions to enhance existing labour
law research is wide. Readily accessible ET decisions could inform a vast range of research projects, on
a myriad of issues. That said, while online databases can be analysed more expeditiously using pro-
gramming tools, there is still a substantial amount of work involved in reading and sorting through
this number of cases. Even once these cases had been inputted into a spreadsheet, it still took over
a year to read and code these cases in full. A comprehensive project of this nature still requires con-
siderable time and persistence to see to fruition. As academic workloads are further intensified

151Ibid, at [3].
152Law Commission, above n 88, p 21.
153See eg D Grant ‘Older women, work and the impact of discrimination’ in M Sargeant Age Discrimination and Diversity:

Multiple Discrimination from an Age Perspective (Cambridge: Cambridge University Press, 2011) p 41; J Handy and D Davy
‘Gendered ageism: older women’s experiences of employment agency practices’ (2007) 45(1) Asia Pacific Journal of Human
Resources 85; S Moore ‘“No matter what I did I would still end up in the same position” age as a factor defining older
women’s experience of labour market participation’ (2009) 23(4) Work, Employment & Society 655.
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following Covid-19 budget cuts, this work is even less likely to occur, unless pursued as part of PhD or
postdoctoral studies or large funded projects.

A better way, then, to monitor the individual enforcement of labour and discrimination law rights
would be through effective data collection by ETs and statutory agencies themselves. For example,
annual ET statistics could examine claims lodged and outcomes by gender, ethnicity and migration
status. This would be an important development for ensuring that judicial processes are accessible
to all, including impacted groups.

Using time as a case study of how we might apply these methods to particular issues, this paper has
empirically shown both the excessive delays that pervade the ET system, and the difficulties that arise
with applying strict time limits to individual cases. ET decisions themselves are factually specific and
complex; drawing on these decisions therefore represents an important means of giving context to and
individual perspectives on systemic issues.154

As this study shows, taken together, ET delays and strict time limits risk substantially inhibiting
access to justice. As the Supreme Court held in UNISON, access to the courts is fundamental to the
rule of law:

Courts exist in order to ensure that the laws made by Parliament, and the common law created by
the courts themselves, are applied and enforced. … In order for the courts to perform that role,
people must in principle have unimpeded access to them. Without such access, laws are liable to
become a dead letter, the work done by Parliament may be rendered nugatory, and the demo-
cratic election of Members of Parliament may become a meaningless charade. …155

People and businesses need to know, on the one hand, that they will be able to enforce their
rights if they have to do so, and, on the other hand, that if they fail to meet their obligations,
there is likely to be a remedy against them. It is that knowledge which underpins everyday eco-
nomic and social relations.156

Practical limits on claiming risk substantially inhibiting legal enforcement in the UK. This may under-
mine the rule of law, even if claiming is not impossible.157 As the Supreme Court opined: ‘even an
interference with access to the courts which is not insurmountable will be unlawful unless it can be
justified as reasonably necessary to meet a legitimate objective’.158 There is a strong argument that,
given the extensive delays in the ET system, strict time limits for bringing a tribunal claim can no
longer be justified as reasonably necessary.

Overall, then, this study empirically illustrates the very substantial barriers that stand in the way of
individual claims to enforce discrimination rights. Relying on individuals to enforce their rights in
labour and discrimination law is unlikely to lead to meaningful structural change.159 There is a
need for renewed emphasis on other, non-individualised methods of enforcement, including collective
action, positive duties, and proactive enforcement by equality agencies.160

154See also Barnard and Ludlow, above n 7.
155R (on the application of UNISON) v Lord Chancellor [2017] UKSC 51, at [68].
156Ibid, at [71].
157Ibid, at [78].
158Ibid, at [89].
159S Sturm ‘Second generation employment discrimination: a structural approach’ (2001) 101(3) Columbia Law Review 458.
160See generally the contributions to L Dickens (ed) Making Employment Rights Effective: Issues of Enforcement and

Compliance (Oxford: Hart Publishing, 2012).
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