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Following the substantive chapters on instruments, the book concludes with two
chapters of interest: a comparative analysis chapter, and a recommendations chapter.
The comparative analysis takes all the scores from all the instruments and compares
them. Following this, the authors identify five overarching themes that emanate from
their research: (i) the increase in the role of business; (ii) an unproven economic case
for the conservation of the environment; (iii) the importance of the green economy;
(iv) criticism of the green economy; and (v) the changing North—-South dynamics. The
themes provide a sound starting point for the analysis of sustainable development as a
whole. In their recommendations chapter, the authors put forward six of their own
ideas for change. These recommendations,® drawing very heavily on interview data,
are both general and specific, and logical and persuasive.

Overall, the amount of interview data reproduced within the book is slightly
disappointing. This is especially the case in the substantive instrument chapters, as it
is only later in the book that the interviews are used extensively. Accepting the
limitations of interview data in that data may not have been available in as much
detail for all chapters, it would have added to the depth of the book to see more
quotes throughout. While the repetitive pattern of the chapter design, at times, creates
an impression of ‘going through the motions’, this book adds rich and original
insights into a considerable number of sustainable development instruments. The
conclusions drawn from the analyses in the book are compelling and well reasoned. If
readers can get past the rigid structure of the book, then it makes for an interesting
addition to the bookshelf of anyone who is interested in sustainable development.

Amy Lawton
Birmingham Law School (United Kingdom)
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A number of studies have explored the important interactions between international
climate change-related rules and other international norms (particularly trade and
human rights). What has been missing is a treatment of the interplay of the climate

6 The 6 recommendations can be summarized as follows: (1) governments need to engage more with
business; (2) government environment agencies should support but not lead; (3) government economic
agencies should be supported to lead; (4) new financial mechanisms to fund sustainable development
should continue to be developed, drawing on earlier lessons; (5) a need to identify and support
leadership from countries/sectors; and (6) a need to ensure national- and international-level interaction
between governments.

https://doi.org/10.1017/52047102516000273 Published online by Cambridge University Press


https://doi.org/10.1017/S2047102516000273

452 Transnational Environmental Law, 5:2 (2016), pp. 449-458

change regime with other regimes at the governance level. Harro van Asselt’s work
fills this void. It is the first full-length monograph on the interactions between climate
change governance and other areas. The book constitutes a significant contribution to
the debate on how climate change governance should relate to other areas of
international governance. Van Asselt’s contribution flows from his successful use
of methods and insights from both international relations and international
law scholarship, allowing him to cover both international legal, ‘soft law’, and
institutional interactions.

The book has two stated objectives. Firstly, it seeks to examine the consequences of
the fragmentation of global climate governance and subsequent interactions between
different regimes related to climate change (p. 5). Secondly, the book aims to examine
strategies for dealing with regime interactions in global climate governance —
including both legal methods such as treaty interpretation, and institutional means,
which look at the management of interests in terms of effectiveness and feasibility.
The author suggests important ways in which participation in one international
regime can contribute to the goals of another. The book uses a case study approach to
address these questions, examining the interactions between the United Nations
(UN) climate change regime and (i) the (now-defunct) Asia Pacific Partnership (APP);
(ii) the Convention on Biological Diversity (CBD);' and (iii) the World Trade
Organization (WTO).

Van Asselt’s conceptual framework draws on insights from international law and
international relations. Thus, ‘fragmentation’ is defined broadly to include not only
overlapping and contradictory international legal rules, but also the increased
specialization and diversification of international institutions (p. 35). Van Asselt
observes that the concept of ‘fragmentation’ is not value-neutral and immediately
gives rise to questions about the extent to which there is, and should be, unity in
international lawmaking and institution building (p. 33). He notes that there can be
both positives and negatives from fragmentation. On the negative side, fragmentation
can impair the authority, unity and coherence of international law, which may allow
powerful states to forum shop and prioritize certain fields of international law over
others (such as international economic law over environmental law) (p. 41).
However, as positive impacts of fragmentation, Van Asselt notes the increased
diversity of international law, suiting a wider range of interests and therefore likely
to foster stronger compliance, and a global diffusion of ‘best ideas’ (pp. 42-3).

International law scholarship has tended to adopt a narrow approach to
fragmentation by focusing on situations where international legal rules are
contradictory. Such an approach, however, clearly misses important interactions
that are better captured in the international relations literature. Van Asselt takes this
broader approach. His book incorporates both the important role of institutional
interactions and the role of ‘soft law’. He draws on works by Oran Young and others
to set out a conceptual framework which includes what he terms ‘policy interactions’
between different international regimes, broad enough to include not just interactions

1 Rio de Janeiro (Brazil), 5 June 1992, in force 29 Dec. 1993, available at: http://www.cbd.int.
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between international rules (whether binding or soft), but also institutional
interactions and behavioural elements (p. 46).

The strength of this approach is well illustrated in the case study dealing with the
relationship between minilateral technology forums — epitomized by the APP and the
UN climate regime. The APP was created by the United States (US) Bush
administration and Australia’s Howard government, with the aim of creating an
alternate model for climate law governance outside the frameworks of the UN
Framework Convention on Climate Change (UNFCCC)? and its Kyoto Protocol,’
with a focus on technology development through industry working groups. A narrow
focus on regime interaction/fragmentation would not take things very far here,
because the APP was a soft law instrument and explicitly stated that it was to be
consistent with the UNFCCC. From a strict international law point of view, states
could sign up to the APP without conflict with their obligations under the UNFCCC
or Kyoto Protocol (where applicable). Van Asselt points out that while APP projects
furthered some of the technology transfer aims of the UNFCCC, the APP as a whole
involved ‘policy conflict’” owing to it being established on the basis of principles at odds
with the UNFCCC/Kyoto approach — namely voluntary commitments rather than Kyoto
targets and timetables, and technology-driven approaches, without the UNFCCC/Kyoto
principles of common but differentiated responsibilities (CBDR) (p. 101).

Even though the APP is now defunct, van Asselt is right to point out the
importance of this precedent as a possible model for global climate governance
(p. 108). Indeed, the 2015 Paris Agreement” in many ways represents the triumph of
the voluntary, technology-driven approach of the APP, with its inclusion of voluntary
‘nationally determined contributions’ (NDCs), rather than economy-wide targets
and timetables, and a move away from differentiation in mitigation obligations.
Van Asselt states that it is too early to tell whether a minilateral approach to climate
change (for example, involving major emitters) is likely to be effective (p. 213). This, in
my view, underplays the significance of the APP as an embodiment of a neoliberal,
voluntaristic ideology that is inherently incapable of effectively addressing climate
change.” The embodiment of this ideology in the Paris Agreement, with its purely
voluntary mitigation commitments, raises serious concerns about its likely effectiveness.®

The Fragmentation of Global Climate Governance includes a wide-ranging
discussion of possible strategies for improving coherence in climate change law
and governance, including through treaty interpretation, drafting techniques, and
institutional methods, such as better coordination of decision-making bodies and
bureaucracies (for example, joint meetings of Secretariats or Conferences of the

2 New York, NY (US), 9 May 1992, in force 21 Mar. 1994, available at: http://unfccc.int.

3 Kyoto (Japan), 11 Dec. 1997, in force 16 Feb. 20035, available at: http://unfccc.int/kyoto_protocol/items/
2830.php.

4 Paris (France), 13 Dec. 2015, not yet in force (in UNFCCC Secretariat, Report of the Conference of the
Parties on its Twenty-First Session, Addendum, UN Doc. FCCC/CP/2015/10/Add.1, 29 Jan. 2016).

5 J. McGee & R. Taplin, ‘The Asia-Pacific Partnership and Market-Liberal Discourse in Global Climate
Governance’ (2014) 10(3) International Journal of Law in Context, pp. 338-56.

6 See R. Byrnes, ‘Can “Soft Law” Solve “Hard Problems”? Justice, Legal Form and the Durban-
Mandated Climate Negotiations’ (2015) 34(1) The University of Tasmania Law Review, pp. 34-67.
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Parties). Van Asselt argues that the effectiveness of each of these management
coherence strategies should be measured by the extent to which it ‘(1) fosters a shared
understanding of the regime interactions and their consequences; (2) that it leads, or
may lead, to efficiency gains that reduce the burden of simultaneous implementation
of both regimes; and/or (3) that a normative conflict has been avoided or resolved’
(pp. 79-80). He rejects the inclusion of criteria related to regime effectiveness
because, for him, this is too subjective or ‘in the eye of the beholder’. Further, van
Asselt argues that regime effectiveness is ‘an empty vessel” because a regime such as
the UNFCCC represents ‘different aims based on countervailing interests’ (p. 56).

I have two difficulties with this. Firstly, the UNFCCC, and now the Paris
Agreement, do have reasonably clear objectives. Secondly, the criteria van Asselt
utilizes arguably imply normative judgements themselves. Turning to the first issue,
the UNFCCC has the stated objective of ‘avoiding dangerous anthropogenic climate
change’. Determining what constitutes ‘dangerous’ involves a value judgement, but
the international community has accepted 2 degrees Celsius (2°C) as constituting a
‘dangerous’ threshold,” and the Paris Agreement has a stated goal of ‘[hJolding the
increase in the global average temperature to well below 2°C above pre-industrial
levels and to pursue efforts to limit the temperature increase to 1.5°C above
pre-industrial levels’.®

Turning to the second issue, van Asselt’s very criteria for successful interaction
management necessarily imply normative evaluations. For example, it remains
unclear why ‘avoiding normative conflict or resolving it’ should, in itself, be of value.
To illustrate, van Asselt explains that, to date, a normative conflict between the WTO
agreements and possible unilateral climate change-related measures (particularly in
the form of border adjustment measures) has not occurred. Nevertheless, he argues
that a ‘policy conflict’ is involved in relation to the two regimes because of their
diverging objectives and, in particular, the chilling effect of the WTO in relation to
both possible domestic climate change-related implementation measures (such as
border adjustment measures) and the possible inclusion of trade-related measures in
the climate change regime (pp. 163, 190). Van Asselt makes a convincing argument
that synergies between the two regimes could best be promoted by a dialogue between
countries considering such measures and developing countries concerned about
their possible protectionist impact, which includes a discussion of finance issues
(pp. 197-8).

Yet, this sensible proposal implicitly involves a normative judgement that it is
valuable to prioritize measures necessary for an effective global climate regime
vis-a-vis the WTO regime. Moreover, to the extent that the WTO has a chilling effect
on states pursuing more aggressive climate change measures, surely avoidance of
conflict in itself is not particularly helpful. In fact, overt conflict could be positive in
terms of policy development, as it could trigger required changes in WTO rules to the

7 Copenhagen Accord, UN Doc. FCCC/CP/2009/L.7, 18 Dec. 2009, available at: http://unfccc.int/
resource/docs/2009/cop15/eng/107.pdf, para. 1.

8 Paris Agreement, n. 4 above, Art. 2(1).

https://doi.org/10.1017/52047102516000273 Published online by Cambridge University Press


http://unfccc.int/resource/docs/2009/cop15/eng/l07.pdf
http://unfccc.int/resource/docs/2009/cop15/eng/l07.pdf
https://doi.org/10.1017/S2047102516000273

Book Reviews 455

extent that these act as a brake on required climate change-related mitigation
measures. While van Asselt is right in saying that it can be difficult to obtain
agreement on normative benchmarks (dismissing sustainable development as too
vague and of uncertain status (p. 229)), the answer I would suggest is not to embed
normative assumptions within effectiveness criteria, but rather to make these
transparent and seek to justify them.

In the post-Paris phase of development of global climate governance, the
interaction between the UN climate regime and other regimes will continue to be
of enormous importance. Van Asselt’s well written and thoroughly researched
contribution constitutes essential scholarship in this area. In concluding, van Asselt
acknowledges that there is much work still to be done in understanding the deeper
causes of institutional complexities and interactions in relation to global climate
change governance (p. 268). This is true, but van Asselt has done much to advance
this research agenda.

Peter Lawrence
University of Tasmania Law School (Australia)
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International relations today are dominated by global environmental concerns that
underline the important role of international environmental law (IEL). Under the
escalating pressure of ecological threats and the multifarious and overlapping activities of
states, international organizations, and civil society in response, times have changed.
Faced with globalization, uncertainty and transnationalism, all of which
characterize the current legal era, the law and its development grows more difficult
to understand exclusively in terms of Western legal traditions. A new legal era is
developing in a global, multilevel context that forces diplomats and international
lawyers to make an effort at reductio ad wunitatem; of coordination among the
different norms exerting influence from points within, beyond, above, and below. To
do this well, international environmental lawyers and policy makers must understand
how law works in a variegated social, cultural, economic, and political milieu.
In addition, they must not only understand the problems, but also who the actors are
and what roles they play. The proliferating cast of actors in contemporary
transnational environmental law contains many who are no longer willing to
accept vague promises, but rather aim for effective treaties and soft law with suasion.
It is within such a legal-global-transnational holistic toile de fond that Timo
Koivurova’s book emerges as an example of this new law that challenges
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