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he image of Aylan Kurdi, a three-year-old Syrian boy who drowned on

September 2, 2015, as he tried to cross the Mediterranean with his family

to seek safety in Europe, may finally shock Europe and the world into
offering greater protection to refugees fleeing from war and persecution in Syria
and elsewhere.” Aylan’s death was a tragedy of a kind that has become all too fa-
miliar. In 2015 alone, thousands of people have died trying to reach European
shores in unseaworthy, overcrowded boats.” Many of those who drowned were
children—including in a single instance an estimated one hundred children
(out of a total of some eight hundred fatalities) lost in a shipwreck off the coast
of Libya in April.

In Asia, thousands of Rohingya Muslims, children as well as adults, were
stranded at sea in May 2015 without adequate food or water, after Indonesia,
Malaysia, and Thailand repeatedly turned their boats away.” Indonesia and
Malaysia eventually, and begrudgingly, bowed to international pressure, announc-
ing that they would offer temporary shelter to these refugees—but only under the
condition that they would be resettled elsewhere within a year.*

The Americas have seen their own humanitarian crises involving children. In
2014, Central American children crossed into the United States from Mexico in
large numbers, prompting U.S. immigration authorities to detain for lengthy
periods both unaccompanied migrant children and those traveling with their fam-
ilies.” In Mexico, stepped-up immigration enforcement led to over 23,000 appre-

hensions of migrant children in 2014, an increase of 140 percent over the previous
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year.® Unofficial preliminary statistics for the first half of 2015 suggest that Mexico
has arrested and deported nearly twice as many migrant children coming from the
Central American countries of El Salvador, Guatemala, and Honduras as it did in
the same period in 2014.

Child migration is nothing new, as Jacqueline Bhabha reminds us in Child
Migration and Human Rights in a Global Age. But her book is particularly timely
in helping us understand why children move across borders, with family members
or alone, despite the obvious risks. Bhabha also helps us to get a better grasp on
policymakers’ uneven, sometimes incoherent, responses to child migration—
responses that she suggests are best understood as expressions of “official ambiv-
alence” toward the problem.

Almost all migrant children are seeking a better life, in one sense or another.
But many are not simply migrants: they are fleeing war, recruitment by or violence
at the hands of organized crime, abusive families, or entrenched discrimination—
all circumstances that arguably warrant their protection as refugees. For example,
most of the asylum seekers or migrants who have entered the European Union in
2015 have come from Afghanistan, Eritrea, Iraq, Somalia, or Syria, all countries
where children face extraordinary levels of violence and exploitation.”

In Afghanistan the Taliban and other groups attack schools with improvised ex-
plosive devices, landmines, rockets, grenades, and suicide bombers. Schools have
been burned, looted, and forced to close. In 2013 at least 73 schools were attacked
and 539 were temporarily or permanently closed due to insecurity, affecting at
least 115,000 children; in some regions more than 8o percent of schools are
closed.® And the Taliban continue to threaten girls’ education, warning commu-
nities not to send their girls to school, including through the use of “night
letters”—threatening notes that are hand-delivered to homes under cover of
darkness.’

In Somalia the ongoing conflict between the government and the insurgent
al-Shabaab has been characterized by horrific abuses. Al-Shabaab has targeted
children for recruitment as soldiers, forced marriage, and rape, abducting them
wherever they congregate—including at schools, playgrounds, football fields,
and in their homes."®

In Syria more than 13,000 children are estimated to have been killed since the
beginning of the conflict, including some 3,500 in 2014. The use of barrel bombs
by the government has killed hundreds of children in Aleppo alone, and govern-

ment forces continue to indiscriminately shell civilian-populated areas.
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In addition, numerous armed groups recruit children for use as soldiers, sending
boys aged fifteen and even younger into battle.""

For children in Central America, the dangers are no less serious. Gang violence
has plagued El Salvador, Guatemala, and Honduras for more than a decade.’” The
murder rates in El Salvador and Guatemala are in the range of 40 per 100,000,
making them the fourth and fifth most violent countries in the world in 2012."
Honduras, with a rate of 9o murders per 100,000, has been one of the world’s
most violent countries for several years running.'*

Children are particularly targeted by gangs. In Honduras, for example, over four
hundred youths under eighteen were killed in the first half of 2014, most thought
to be the victims of gang violence.” It is not uncommon to hear reports of
thirteen-year-olds, or even younger children, being shot in the head, having
their throats slit, or being tortured and left to die.*® Tt comes as no surprise,
then, that a recent study by the UN High Commissioner for Refugees
(UNHCR) of children in transit through Mexico found that some 48 percent
had plausible claims to international protection—not meaning necessarily that
all were refugees, but rather that their cases would warrant in-depth review."”
Another UNHCR study—of children who had reached the United States from
El Salvador, Guatemala, Honduras, and Mexico—concluded that nearly 60 per-
cent suffered or faced the risk of harms that indicated an actual or potential
need for international protection.™®

As Bhabha notes, however, hostility toward immigration and inattention to
children’s specific protection needs often means that they are “not considered
‘real’ refugees in their own right.” For many years, she writes, “children traveling
without an accompanying family member or caretaker were treated on an ad hoc
basis, in a policy-free zone where discretion and arbitrary decision untrammeled
by formal procedures drove outcomes” (p. 206). But over the last fifteen years, un-
accompanied children have become increasingly more visible. It is no longer pos-
sible to ignore the reality that many children travel on their own, so invisibility
does not explain the failure of states to afford them the protection they need.
Instead, Bhabha concludes, ambivalence is the main cause of inconsistent policy
responses (p. 207).

Her analysis is borne out by recent events. In Europe, officials increasingly
speak as if smuggling, rather than protection, is the main challenge posed by ref-
ugee flows. After the Mediterranean deaths, the Council of the European Union

moved to create a naval operation to capture and destroy boats used by
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smugglers.”” Human smuggling is a crime, to be sure, but as states restrict move-
ment across borders, it is logical that asylum seekers will increasingly turn to
smugglers in the hope of securing safety. It might even be said that receiving states
are creating a market for the smuggling operations they deplore as a matter of pol-
icy. More generally, inconsistency in approach, suspicion of children’s accounts
and of their motives, condescending and paternalistic attitudes, and procedures
that are often inaccessible even for adults frequently characterize state responses
to children who seek asylum. “No other group of children with comparable
needs, except perhaps convicted juvenile offenders, is expected to fend for them-
selves in the face of such overwhelming legal and personal complexities,” Bhabha
concludes (p. 215).

She also examines reasons other than violence that prompt children to move
or be moved across borders, such as to be with family members or to seek better
educational and employment opportunities, and frequently for a combination of
reasons. Some move to a new country and a new family in the context of interna-
tional adoption. Some are the victims of trafficking. Many children are brought at
young ages to countries that, as they reach their teenage years, become the only
homes they have really ever known, but do not offer the stability of regular immi-
gration status. Some children are not migrants at all, but have the misfortune to be
born in countries that do not extend citizenship to the children of migrants or that
take steps to strip them of their nationality arbitrarily.

As Bhabha notes, immigration policies became stricter in much of Europe and
North America after the 1960s, with adverse consequences for family unity.
Discredited tests for estimating age are regularly used in some countries, resulting
in denials of visas on the basis that children have aged out of immigration eligi-
bility when the test returns results that are at odds with birth certificates or other
documents (p. 44). Means tests that fail to take into account an extended family’s
total resources, restrictive criteria through which family members can sponsor ad-
mission, and language requirements for immigration present other obstacles to
family unification (pp. 45-50).

Requirements aimed at ensuring a certain measure of “cultural assimilation” are
problematic in two related ways when they result in the denial of children’s right
to family life. First, a child’s ability to exercise a fundamental right should not rea-
sonably be conditioned on arbitrary grounds. Assessing one such requirement,
from the Netherlands, Bhabha asks, “Why should a teenager seeking to join a par-

ent have to learn, before being granted admission, about customs such as leaving

476 Michael Garcia Bochenek

https://doi.org/10.1017/50892679415000441 Published online by Cambridge University Press


https://doi.org/10.1017/S0892679415000441

house curtains undrawn or bringing gifts to birthday parties?” (p. 47). Second,
such measures are often thinly veiled means of restricting immigration of those
whose religious beliefs and cultural practices diverge too sharply from the societal
norm—that is, they are discriminatory in effect and perhaps in intent.

Such animus often affects a state’s treatment of its own citizens as well. The
Dominican Republic has for years denied the rights of citizenship to tens of thou-
sands of Dominicans of Haitian descent.? In 2015 its efforts created a humanitar-
ian crisis when this minority was threatened with expulsion. These Dominicans
faced formidable bureaucratic hurdles and a strict deadline to register as “foreign-
ers” and then seek naturalization—all to be allowed to remain in the only country
they, and in many cases their parents and grandparents, have ever known. In the
meantime, children from this community have dropped out of school, and many
now work on the streets. Further, they and their families continue to be at risk of
expulsion to Haiti. The Bahamas has taken similar steps to strip citizenship from
persons of Haitian descent, leaving thousands stateless.**

As Bhabha notes, in some cases in the United States children of Mexican
descent born at home with the aid of midwives have had difficulty getting pass-
ports because the validity of their birth certificates has been questioned (p. 73).
In 2015, undocumented Mexican parents sued the state of Texas for its refusal
to issue birth certificates to their U.S.-born children when the parents could not
provide a passport with a current U.S. visa or other forms of identification deemed
acceptable to the state Department of Health.**

There is a real question whether practices such as these are meant to encourage
children and their parents to leave. They certainly make everyday life—enrolling
in school; getting a driver’s license; holding a job; traveling for work, leisure, or to
see family abroad; and so on—much more difficult. The situation for children and
their parents is even more difficult when undocumented parents are ordered de-
ported. Families in such cases must choose between separation and relocating
their children to a country they may not know. The United States, for example, of-
fers scant regard for children’s rights and interests in such situations. This is partic-
ularly so after 1996, when successive changes to immigration laws set a very high bar
for avoiding deportation because of its effects on a spouse, parent, or child—raising
the standard to require a showing of “exceptional and extremely unusual hard-
ship.”*? On its face, European human rights law, with its explicit protection of the
right to family life, offers more promise, but in fact that protection is qualified in

a way that “translates into judicial ambivalence,” Bhabha concludes (p. 49).
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Children who are the victims of trafficking appear, in principle, to be in a better
position than other child migrants. Most states have accepted international obli-
gations to protect trafficked children. The U.S. Department of State publishes
an annual report on trafficking in persons.** State delegations to UN and other
international meetings routinely make reference to their efforts to combat traffick-
ing. But policy frameworks are frequently incomplete or incoherent. Bhabha notes
that efforts to track and respond to trafficking are frequently made more difficult
by “the unfortunate tendency to group women and children together, as if they are

3

one entity, ‘women-and-children™ (p. 146). She also points out the tendency to
conflate trafficking with slavery, with problematic consequences. Slavery and traf-
ficking are conceptually distinct—the former characterized by ownership of an-
other person, while the latter includes situations where individuals are
recruited, transported, or harbored for the purpose of exploitation. As Bhabha ob-
serves, “the equation [of slavery with trafficking] obscures a highly significant and
distinctive element of many trafficking but no slavery situations: they are initiated
by the trafficked person” (p. 148). One consequence of such confusion is that vic-
tims of trafficking are not accurately identified. Moreover, “even when victims are
identified, and are granted protection, the facilities and services to which they are
entitled are so hard to access that in practice they are illusory” (p. 161).

A further failing is that most of the influential anti-trafficking models take an
approach that is largely, or even exclusively, viewed as a law enforcement exercise.
Protection for children who have been trafficked may be short-term and condi-
tioned on their cooperation with investigations (pp. 150-54). The law enforce-
ment approach fails to take into account that a root cause of trafficking is that
“impoverished and disenfranchised communities themselves” are searching for
an exit from “endemic poverty and lack of local opportunity” (p. 165). In

Bhabha’s analysis:

The single-vector theory of trafficking as fueled by demand from exploiters, delivery by
traffickers, and supply of victims is inadequate. It leaves out a second equally crucial
demand-delivery-supply chain in which the demand comes from victims of structural
inequality who have no choice but to seek opportunity, escape, income, security, and
hope elsewhere (p. 164).

She continues:

If there are not one but two primary vectors of demand for the services of traffickers—
one from would-be exploiters and one from communities seeking exit from poverty and
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violence—then it makes little sense for anti-trafficking strategies to be overwhelmingly
targeted at only one source—traffickers—and for the vast majority of resources to be
allocated in only one direction: criminalization. Yet, this is where we are at the moment

(p. 166).

Bhabha urges that, in addition to law enforcement initiatives, we should aim to
“reduce the lure of abusive ‘exit’ for exploitable children,” including through “in-
come generation, educational access, and other root-cause projects targeted at com-
munities known to supply large numbers of people for the trafficking industry”
(p. 166). Development efforts should reflect what we know about the root causes
of trafficking; for its part, “antitrafficking work should refocus its priorities so that
work within at-risk communities is not solely focused on educational campaigns
and warnings, but rather includes concrete alternatives to migration and exploitation
in the areas of education, social support, work, and future aspirations” (p. 174).

In her analysis of the issues faced by children who move in search of safety, for
family reasons, or into exploitation, Bhabha offers an expert grasp of the complex-
ity of child migration, with a nuanced analysis of each of these situations. As she
assesses each of the several contexts in which children migrate, she returns to and
develops her thesis that an unresolved ambivalence—the contradiction between
the state’s role to protect children from harm and society’s expectation that the
state should “protect us from threatening, unruly, and uncontrolled outsiders,

even if they are children” (p. 11)—is at the heart of the current impasse.

Adolescence is nothing if not unruly, and it is the subject both of the last chapter
of Bhabha’s Child Migration and Human Rights and of a companion volume,
Human Rights and Adolescence—the latter being a collection of essays for
which she served as editor. To start with, it is not obvious who counts as an ad-
olescent. Adolescence is often assumed to begin at the onset of puberty, but as
Jean Zermatten, a former juvenile court judge and member of the Committee
on the Rights of the Child, notes in his chapter, psychological change is even
more important in providing a definition (p. 24). These changes include emerging
awareness of sexuality, the desire to acquire independence from parents or other
guardians, and consequent conflicts over the limits imposed by caregivers, schools,
and society. As Zermatten observes, adolescence is “the age of high idealism and

illusions, cruel disappointment, and tremendous hope and despair. Such
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paradoxical emotional states can lead to eccentric behavior toward others, or in
some instances, self-aggressive behavior that culminates in suicide” (p. 26).

As the transitional stage between childhood and adulthood, adolescence can
refer to many different mileposts: the period after reaching puberty but before
the completion of one’s education; the age one begins working; the departure
from one’s family of origin; the establishing of a new family; or even some com-
bination of these events. Admittedly, these imprecise boundaries vary across soci-
eties and between individuals and so make measurement difficult, which is why so
many UN agencies define adolescence as the second decade of life, ages ten
through nineteen. But collecting data for this age range without further disaggre-
gation hampers efforts to distinguish children (all persons under eighteen, under
the definition set forth in international law) from adults, and to afford them the
protections they are entitled to under international standards.

Elena Rozzi’s chapter in Human Rights and Adolescence describes the typically
prolonged transition to adulthood in traditional Italian society, and contrasts that
model with the state’s approaches to unaccompanied Albanian children and Roma
teenagers. Italy’s approach to unaccompanied children is to presume that their re-
turn to their families is in their best interest as long as no risk of abuse or perse-
cution emerged in the course of tracing a child’s family background. The authority
charged with making this determination was influenced, Rozzi suggests, by the
fact that:

In Italy youth are economically supported by their parents well after adolescence and
leave the family of origin very late. The point of view of the Committee [for Foreign
Minors] members was restricted to a model of transition to adulthood where adoles-
cents are fully maintained by their parents and do not have economic responsibilities;
they just go to school and have leisure, and—most important—they live with their par-
ents. . . . That adolescents should live separated from their parents, work, and send
money home was simply considered unacceptable (pp. 46-47).

In contrast, Italian authorities often accept decisions by Roma children and their
families to drop out of school, Rozzi says. As she observes, “The widespread idea is
that not attending school, early marriage, and child labor are all part of the
‘Gypsies’ culture’: therefore any intervention to promote the right to education
of Roma teenagers is considered useless or, worse still, disrespectful of their cul-
ture” (p. 50). It is not surprising that different state institutions approach adoles-

cence in ways that are contradictory when examined side by side. If nothing else,
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these two examples reveal the imprecise boundaries of adolescence, and the lack of
consensus about what adolescence implies.

Whatever its parameters, all contributors to this volume agree that adolescence
is a social fact that is characterized by rapid, and uneven, changes in physical and
emotional maturity. One consequence of this time of upheaval may be increased
involvement in delinquency. In fact, for boys and young men in particular, in-
volvement in crime rises sharply after age sixteen, peaks in their early twenties,
and then drops off sharply after age twenty-four. Advances in our understanding
of adolescent brain development, which is the focus of Laurence Steinberg’s chap-
ter, help explain why that is so.

The chapter by Clea McNeely and Krishna Bose provides further information
on adolescent social and emotional development. For instance, we now know
that adolescence is a time of enormous change in the brain’s structure as well
as its functioning. These advances in our understanding of neuroscience have con-
firmed that teenagers have limited comprehension of risk and consequences, and
they are unable, generally speaking, to act with adult-like volition (p. 71). In par-
ticular, both common experience and developmental science teach that teens tend
to act in concert with and be influenced by others. Teens are not only more sus-
ceptible to peer influence, they are also much more likely to engage in risky behav-
ior with peers. In short, youths do things in the presence of peers they would never
do alone. The power of peer influence decreases with age, and what an individual
at age sixteen or seventeen will do in a group may be very different than the choic-
es he or she will make when older (p. 65). It is not surprising, then, that crime
peaks during middle and late adolescence. What is surprising, in light of these
findings, is the way policymakers often respond to this fact.

If, in his contribution to this volume, Christian Salazar Volkmann is correct in
saying that Colombia’s approach is to distinguish between “kids that are really
children” and those “dangerous criminals and professional murderers age 16
and 17 that cannot be dealt with softly” (p. 129), this can be viewed in part as
a response to that particular country’s history of armed conflict. At the same
time, it is typical of the popular discourse on the matter. Indeed, all over the
world it has become common to hear proposals to reduce the age of criminal re-
sponsibility (the age at which offences by children are heard in the juvenile courts)
and/or criminal majority (the age at which people are treated as adults for trial
and sentencing). In the United States, for example, individuals can be tried as

adults in most states beginning at age fourteen—and at even younger ages in
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some states, depending on the crime of which they are accused. Once tried and
convicted, these youthful offenders can receive a very long sentence or even life
without parole.*® The U.S. approach is largely an anachronism, globally speaking,
but Brazil and India are now considering proposals to try all sixteen- and
seventeen-year-olds as adults.*

It is true that sixteen-year-olds are more likely to be involved in lawbreaking
than are sixty-year-olds. It is also the case that teenagers make easy targets;
they usually cannot vote, as Salazar Volkmann points out, and they are easily de-
monized. Politicians rarely suffer at the polls for appearing to be tough on crime.
But if these policies are premised on the notion that they will actually reduce
crime—on the theory that kids will be deterred from committing acts of delin-
quency because they will be punished more severely—research by Steinberg and
others strongly suggests that such experiments in harsh, obdurate approaches to
youthful offenders will not achieve that aim. “Violent crimes are usually commit-
ted by adolescents when they are emotionally aroused and with their friends—two
conditions that increase the likelihood of impulsivity and sensation-seeking, and
that exacerbate adolescent immaturity,” writes Steinberg (p. 66). In other
words, adolescent lawbreakers are even less likely than adult criminals to plan
ahead and calculate risks (and may in fact be less capable of making such assess-
ments), all of which is to say that deterrence is an unlikely proposition. Moreover,
because adolescents are still developing, young offenders are particularly amenable
to change and rehabilitation. For most adolescents, risk-taking and criminal
behavior is fleeting; they cease with maturity.

As Steinberg points out, it is not inconsistent to argue that adolescents might be ma-
ture enough for some decisions but not others (p. 66). It makes more sense, for exam-
ple, to have a lower age for making autonomous decisions about whether to have an
abortion or receive other health services than for adolescents to be subject to adult
treatment by the justice system. The decision to seek medical treatment can be a guided
and informed one, while youthful involvement in criminality almost never involves a
deliberative process. And while we should be cautious of the “seductive allure of neu-
roscience explanation” (p. 62), these findings are helpful in assessing the efficacy and
wisdom of policy responses to juvenile crime, and in identifying alternative models.

In particular, Steinberg’s suggestion of “treating adolescent offenders as an in-
termediate category” (p. 72) is a potentially useful one; other criminologists have
advanced similar proposals. Such a policy framework would have to adhere to the

human rights principle that everyone under the age of eighteen must benefit from
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the protections set forth in the UN Convention on the Rights of the Child. As long
as that standard is observed, there is no barrier to treating older children differ-
ently from younger ones—in fact, such an approach may well be most consistent
with the principle that children should be treated in a way that reflects their age
and maturity. Nor is there any international prohibition on extending the protec-
tions of the convention to young adults—say, those up to the age of twenty-four.
Indeed, the convention explicitly notes that states may do just that.

The research discussed by Steinberg is also helpful in understanding the reality
faced by youths who join armed groups. In Sierra Leone, as Theresa S. Betancourt,
Katrina Hann, and Moses Zombo observe, “as a result of their involvement with
armed forces and groups, many youths witnessed and even perpetrated acts of in-
tense physical and sexual violence, including executions, death squad killings, tor-
ture, rape, detention, bombings, forced displacement, destruction of homes, and
massacres” (p. 139). War in Guatemala, as elsewhere, “left a large number of chil-
dren orphaned and abandoned . . . and the possibility of living a normal childhood
within the norms of their culture, lost” (p. 149). In such contexts, just as other
writers have observed with respect to youth participation in gangs, joining
armed groups can be a survival strategy.

For all that is helpful in this volume, there were a few points at which I thought
the authors hit false notes. For instance, Katie Naeve’s chapter explores what she
describes as children’s “voluntary involvement” in armed conflict. That is an un-
satisfactory term, although she is careful to say that she does not mean to transfer
blame from leaders of armed groups or to suggest that this form of illegal recruit-
ment is less harmful than recruitment effected by abduction, threat, or other forms
of violence. But the words we use matter, and terms like “voluntary involvement”
contribute to misconceptions that are best avoided. The Paris Principles and
Guidelines on Children Associated with Armed Forces or Armed Groups empha-
size that joining an armed group as a “volunteer” (a term the Paris Principles use
just once in this sense, and do so in quotation marks) is best understood as a re-
flection of severely limited options.”” The principles call on states to prevent and
otherwise address all recruitment or use of children in armed conflict, however

they have become associated with armed forces or groups.

It is worth noting that, while Human Rights and Adolescence addresses many

important issues related to young people, the contributors have not looked at
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some of the very significant ways that adolescence challenges parents, policymakers,
and the public. For example, the book discusses the prevalence of early marriage and
the childbirth-related complications that result from early pregnancy, but it does not
address the consequences of laws that restrict access to abortion. As we have seen re-
cently in El Salvador, Ireland, Nicaragua, Paraguay, and Poland, to name just a few
countries, the criminalization of abortion and barriers in access even in countries
where abortion is legal have serious health consequences for girls as well as women.*®

More generally, adolescents face a range of obstacles in access to sexual and re-
productive health information and care. These include community stigma relating
to sexuality, requirements for parental consent for access to contraceptives or legal
abortions, and negative attitudes and abusive behavior on the part of health pro-
viders. Girls in particular often do not receive comprehensive, evidence-based sex-
uality education and information.

Youth participation in protest is another omission from the collection, with the ex-
ception of passing references to the role of young people in the Arab uprisings in the
chapter by Jocelyn DeJong and Mary Kawar (pp. 188, 207). It is a striking absence,
given that the right to be heard is one of the foundational rights of the Convention
on the Rights of the Child. It is also surprising because youth involvement in and lead-
ership of protest has a long pedigree. Teenagers and younger children who took part in
the 1963 Birmingham Children’s Crusade were sprayed with fire hoses, beaten with
batons, had dogs set on them, and were arrested and detained in large numbers.*®
Five years later a group of high school students wore black armbands to protest the
Vietnam War; when they were sent home from school, they sued for the violation
of their right to free expression, winning in the U.S. Supreme Court.*°

The tradition of youth leadership has carried on to this day. The face of the
Occupy Movement in Hong Kong was a seventeen-year-old, Joshua Wong.
Another seventeen-year-old, Amos Yee, faced criminal charges in Singapore for
a YouTube video that vociferously criticized the country’s first prime minister,
Lee Kuan Yew, shortly after his death in March 2015.°" Malala Yousafzai, the
youngest-ever Nobel laureate and arguably the best-known youth activist today,
was attacked by a gunman in 2012, when she was fifteen, in an apparent response
to her outspoken views on the right of girls to education. Most young protesters
and their causes, however, are not as well known. In Angola, to give just one
example, teenagers have periodically gathered in the streets in Luanda, risking
beatings, arrest, and detention to protest the continued rule of President José

Eduardo dos Santos, who has held power since 1979.%*
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Also missing in these essays is a discussion of the many issues that young peo-
ple must deal with regarding their own sexuality, including lesbian, gay, bisexual,
and transgender (LGBT) issues. If teenage expression and, even more so, adolescent
sexuality can make adults uncomfortable, youths speaking out to affirm their sexuality
or gender identity are often perceived as an outright threat. A generation ago in the
United States students struggled to secure recognition for gay-straight alliances and
similar groups. Today, a seismic shift in attitudes—with youth at the forefront of
these changes—has reached the point where U.S. states are now constitutionally re-
quired to recognize same-sex marriage. Even so, Lambda Legal and the Gay,
Lesbian, and Straight Education Network still have to offer support to students in
the United States who face disciplinary action for taking part in the Day of Silence,
an annual event designed to call attention to anti-gay harassment in schools.??

In Russia, authorities recently moved to close the website of the only national
group that provides information to queer and questioning kids. Russian legislation
bans the communication to children of any information that constitutes “propa-
ganda of nontraditional sexual relationships”—essentially a prohibition on the dis-
semination of any positive information about LGBT issues to adolescents.’*
Elsewhere in the world, adolescents’ right to seek and exchange information
about LGBT issues is routinely restricted under the guise of protecting them.?”
Transgender children, in particular, frequently face significant, and sometimes in-
surmountable, obstacles to formal recognition of their gender identity. As a con-

sequence, ordinary daily activities often become an ordeal.

Giving adolescents appropriate support and protection while encouraging their in-
dependence is a tricky balancing act, one that legal and policy frameworks often
do not get quite right. It is comparatively straightforward to give states a list of
things they may not do: no sentences of death or life without parole for children,
and no corporal punishment for anybody of any age. No criminalization of acts by
children that would not be crimes if committed by an adult. No detention, of any
length of time, of children or their families for immigration control purposes.
What is harder is identifying and prioritizing among the range of policy responses
that are needed to fulfill children’s rights. It does not help that some of the foun-
dational children’s rights principles can be difficult to apply in practice.
Working in the best interests of the child is one such challenge. How do we

determine what is in a child’s best interests, and how do we appropriately balance
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those interests against other rights? Even in the context of child custody proceed-
ings, where domestic courts have long employed the best-interest standard or
something akin to it, it was only relatively recently that legal systems began to
depart from the presumption that placement with the mother was always in a
child’s best interests. In some contexts, the “best interest” principle is flatly
ignored, such as in immigration detention. It would be difficult to make the
case that the detention of children for weeks or even months as a means of immi-
gration control is in their best interest. In fact, states do not usually bother to
suggest that the children’s best interests are part of the rationale for their deten-
tion, even though the requirement in international law is that children’s best
interest “shall be a primary consideration” in all matters that affect them.

It is also a challenge to apply the children’s rights framework in a way that does
not abruptly cut kids loose at age eighteen. Part of the purpose of the framework is
to prepare children to lead fulfilling lives as adults. That purpose is undermined if
children do not receive the skills and support they need to prepare them for the
future. Foster care is a particular concern in this regard: children too often leave
foster-care settings at age eighteen without the life skills to find and hold a job and
manage their finances, placing them at high risk of homelessness.*® Those who
spend part or all of their adolescent years behind bars face similar hurdles.

Fundamental state failures—to recognize and act in children’s best interest; to
afford them the right to be heard; and to respect, protect, and fulfill their other
rights—are at the heart of both Child Migration and Human Rights in a Global
Age and Human Rights and Adolescence. And the topics these books address—
child migration, responses to adolescent lawbreaking, the protection of all children
from exploitation—remain urgent ones. It is tempting for states to cut corners
when it comes to children, whether in immigration control, juvenile justice, pro-
tecting and encouraging the expression of ideas and opinions, or preparation for
adulthood. But we can, and must, demand more from individual states, and the
international community more broadly. These two new informative and thought-

provoking volumes help us to understand just how crucial this task remains.
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