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egardless of public sentiment on the suc-
Rcess or failure of the Patient Protection and

Affordable Care Act (“ACA”), its impact on
the health care industry is beyond dispute. The sheer
scope of activities it has impacted — reimbursement,
quality of care, delivery mechanisms, insurance cover-
age, access and affordability of care — is second only
to the introduction of the Medicare and Medicaid pro-
grams in the 1960s.

Just as consequential as the areas directly addressed
by the ACA are industry responses to ACA mandates.
This Comment posits that hospital/health system
and physician consolidation is an expected strategic
response to the current business and regulatory envi-
ronment, while arguing that consolidations should be
measured against how well they move organizations
toward achieving health care’s “Triple Aim™ of high
quality, accessible health care at a reasonable cost.

The ACA Has Encouraged Consolidation

The ACA has prompted increased consolidation
throughout the health care industry, with greater
involvement of larger systems in change of control
transactions. While there is always an opportunistic
aspect to consolidation, changes in the regulatory and
financial environment are a large factor, as demon-
strated by consolidation that has occurred over the
last thirty years.

Managed care, for example, was introduced as an
important cost containment initiative in the 1990s.
Institutional leaders understood that the financial
incentives inherent in managed care, and the empha-
sis on exclusive networks and contracting, meant that
geographic reach was integral to growing enrollment.
Beyond the influx of managed care, the delayed impact
of Medicare’s mid-1980s transition to a prospective
payment system further constrained the ability of
hospitals to pass on cost increases. These new pay-
ment models resulted in a surge of change of control
transactions,? which reached a high of 139 announced
transactions in 1998.?

Hospital transactions slowed in the early 2000s due
to general economic conditions, with 50-60 occurring
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per year from 2005-2009, with an average of only 1-2
“large” transactions (i.e., revenues of involved parties
exceeding $1 billion/year).* However, the passage of
the ACA in 2010 accelerated transactions, with 76
transactions in 2010 and 93 in 2011.° This trend con-
tinued with 100 or more transactions in 2014-2016;
in 2017 115 transactions were announced, the highest
number in recent history.

While the pace of consolidation is quickening,
the size of the parties involved has simultaneously
grown. The number of large transactions from 2010-
2016 spiked significantly, with an average of 5-6 per
year.” Eleven transactions were announced in 2017
with revenues over $1 billion — the largest number
of transactions of this size ever recorded in a single
year.® This trend continues in 2018, with the Febru-
ary announcement of Bon Secours Health System and
Mercy Health’s proposed merger, which would create
a 43-hospital entity serving seven states, with com-
bined revenue of $8 billion.?

In addition, physician practices have been con-
solidating for some time. A significant reason for this
has been the push by hospitals to vertically integrate,
enabling them to control health care components that
impact the acute care setting and/or reimbursement.!°
This push by hospitals alongside the heightened cost
of operating medical practices (as discussed below)
has led to a deterioration of solo and small group prac-
tice in most specialties. For instance, from 1995-2005
the proportion of physicians in solo or two-person
practices declined from 40.7% to 32%, further declin-
ing to 25% in 2012 and 17% in 2016." 2016 marked
the first time that physician-owned practices were
not the dominant organizational structure and deliv-
ery model for physician services, with only 47.1% of
physicians practicing out of corporate entities owned
and controlled by physicians.? This trend is likely to
continue unabated, as practice acquisitions saw a 78%
increase from the fourth quarter of 2016 to the first
quarter of 2017.3

Beyond hospitals increasing the size of their
employed medical groups through practice acquisi-
tions, large medical groups also have been particularly
aggressive in building scale. The country’s largest phy-
sician group, Permanente Medical Group, employs
almost 20,000 physicians.”* Other household names,
such as the Mayo Clinic and Cleveland Clinic, bring
significant size to bear.”” In addition, certain special-
ties have their own consolidators. And, in one of the
largest transactions of its kind, the private equity
group Ares Management, L.P. invested $1.45 billion
in DuPage Medical Group (“DMG”), providing DMG
with significant funds to further its growth and acqui-
sition strategies.'
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Why has the Pace of Consolidation
Quickened under the ACA?

While every consolidation possesses its own unique
mission or market specific reasons for occurring, cost,
uncertainty, and the need for essentiality are the key
factors behind the ACA-led consolidation wave.

The first key factor is the high cost of operating a
health system or physician business. The quickening
pace of new technology, treatment modalities, and
pharmaceuticals, coupled with an aging demographic
and continually rising consumer expectations, sug-
gests that the cost of business will continue its upward
spiral. Regulatory costs, including HIPAA compli-
ance, meaningful use requirements, compliance pro-
tocols and the like have also added significantly to the
costs borne by providers.”

In a rising cost environment, with little ability to
pass on enhanced costs due to the present reimburse-
ment structure,' scale becomes a dominant manage-
ment strategy.” Shared costs are an extremely attrac-
tive approach, as they can be effectively spread across
a larger platform. Larger size also brings additional
resources, such as greater access to capital, focused
management, programmatic resources, and the ability
to leverage the organization’s strength with contracting
partners and payors; in combination, these resources
potentially lead to great organizational success.

The second key factor behind consolidation is that
the ACA unleashed a wave of uncertainty within the
health care industry. Larger size is always seen as
a bulwark in an uncertain environment, and eight
years after the ACA’s passage, this uncertainty contin-
ues, strengthening the force driving consolidation.2°
Initially, uncertainty was created by the passage and
implementation of the ACA by the Obama administra-
tion. The ACA portended a massive reconfiguration of
the dominant fee-for-service reimbursement models,
shifting toward “experimental” methodologies (e.g.,
bundled payment), heightened rewards and penalties
for quality, and seemingly moving toward a popula-
tion health, capitation-friendly payment system. It
also promised a new population of patients, whose
access to care had been diminished, thereby needing
a greater intensity of services given their general lack
of consistent medical care. Further, it encouraged pri-
vate payors to develop creative, innovative models to
contain cost and promote quality.

For better or worse, the ACA unleashed these things
while continuing to maintain a strong foothold in the
fee-for-service reimbursement world, forcing execu-
tives to simultaneously manage two very different
business environments that financially rewarded dif-
ferent activities.2! Managements’ response to this type
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of convoluted business and regulatory environment
has been to consolidate.

The second type of uncertainty prevalent today
involves the political uncertainty surrounding the
stability of the ACA. Massive investments have been
made by the health care industry to comply with the
ACA mandates and respond to its incentives and
policies.?2 The Trump Administration called many of
these actions into question, without providing a clear
alternative.23 If anything, this second layer of uncer-
tainty makes the movement for size and scale much
more compelling.

The third key factor behind consolidation involves
the drive to achieve essentiality. Scale coupled with
success leads to essentiality, the key determinant of
success for any business in any industry. Essentiality is
the concept that the organization has a unique charac-

opportunity to use their size to make them network
“must haves.”

Impact on the Triple Aim

The Institute for Healthcare Improvement, then led
by former Department of Health and Human Services
Secretary Donald Berwick, coined the phrase “Triple
Aim” due to a “growing realization that the successful
health and health care systems of the future will be
those that can simultaneously deliver excellent qual-
ity of care, at optimized costs, while improving the
health of their population.”?* This formulation and
others like it provide a sound lens for examining the
impact of both policy and market forces on improving
health care delivery. Therefore, it is appropriate to ask
whether the consolidation encouraged by the ACA is
improving the health care delivery system.

Consolidation is not a guarantor of

essentiality, but it can help significantly.
Barring some unique specialty or affiliation
(e.g., a specialty hospital, linkage to a medical
school), larger organizations, with wider
geographic spread and patient allegiance,
have an opportunity to use their size to make

them network “must haves.”

It is fair to say that there is limited
empirical data on this point. Studies
supportive of consolidation among hos-
pitals and health systems as advancing
the Triple Aim generally conclude that
economies of scale lead to decreased
costs, increased access to capital, assist
in standardization of clinical protocols
to enhance quality of care, increase vol-
umes further enabling heightened qual-
ity of care, expand the scope of services to
better serve the covered population, and
enable more efficient and comprehensive

teristic or combination of factors — i.e., brand, market
position, service, mission, cost structure — that is rec-
ognized and rewarded by payors, patients, physicians
or other important constituencies. Essentiality does
not guarantee success, but without it an organization
will not survive or thrive.

Essentiality is especially important in the health
care industry, and the pace of change in the industry
means that the “rules” for obtaining and maintaining
essentiality, and the factors causing an organization to
be viewed as essential, are in flux and rapidly chang-
ing. An outgrowth of essentiality is the ability to exert
leverage, particularly with payors. Thus, “needing” to
be in a network for the payor to have a viable product
in the market and, therefore, being able to negotiate
favorable rates, is critical to success.

Consolidation is not a guarantor of essentiality, but
it can help significantly. Barring some unique spe-
cialty or affiliation (e.g., a specialty hospital, linkage
to a medical school), larger organizations, with wider
geographic spread and patient allegiance, have an
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Conversely, the Center for Health Pol-
icy Research at the Brookings Institu-
tion, in conjunction with Carnegie Mellon University’s
Heinz College, found that consolidation leads to rising
prices, price variation and uneven quality.26 A 2006
study by the Robert Wood Johnson Foundation pre-
dating the ACA concluded that the available evidence
on the impact of consolidation on care quality was var-
ied and that the most reputable studies found a reduc-
tion in quality; consolidation only “modestly reduces”
hospitals’ cost of providing care.2’

Studies also reflect a mixed picture for physicians.
One of the very few studies, a Canadian study con-
ducted in 2013, found that larger groups provide bet-
ter patient access and comprehensiveness of care, but
worse continuity of care.?® Further, anecdotal evidence
suggests that the ability to move physician practice
style from a fee-for-service mentality to one premised
upon integration, while promising effectiveness and
heightened quality in the long run, may lead to nearer
term negative impacts.2?

Part of the difficulty in procuring a definitive assess-
ment of consolidation is that the rationale for each

915


https://doi.org/10.1177/1073110518821989

SYMPOSIUM

consolidation, in each particular market with its own
dynamics, can vary greatly. Further, the skill and desire
ofthe particular management teams involved to secure
“Triple Aim” enhancements also varies greatly. Admit-
tedly, many consolidation initiatives are premised on
survival, securing leverage with payors and wringing
out “back office” type savings, none of which will truly
enhance the patient experience. Overall, it is very hard
to create an organization that is truly transformative.

However, this does not mean that consolidation
cannot further cost, quality and access improvements
— it can. But, achieving these goals includes a high
reliance on metrics and accountability, and close col-
laboration with caregivers to redesign the patient
experience to ensure the right care at the right time in
the right setting. Initiatives like this require a certain
scale, including financial resources and a high level
of executive talent, which arise more readily in larger
organizations. Nevertheless, the consolidation track
record is not rife with these types of mergers. This
begs the question of whether consolidation strategy
will transition to this.

Given continued regulatory uncertainty, heighten-
ing cost of care and tight reimbursement, system and
physician leadership will continue to turn to consoli-
dation. Thus, it is imperative that the industry dem-
onstrate that this business strategy will pay significant
dividends to the people it serves.

Acknowledgements
The author is extremely grateful for the excellent research support
provided by Lauren Batterham (J.D. candidate 2018).

Note
The author has no conflicts to disclose.

References

1. See “Triple Aim for Populations,” Institute for Healthcare
Improvement, available at <http://www.ihi.org/Topics/Tri-
pleAim/Pages/Overview.aspx> (last visited October 31, 2018)
(“This is known as the THI Triple Aim, and we believe it is
the ultimate destination for the high-performing hospitals and
health systems of the future.”).

2.  “Change of control transactions” encompass the variety of
ways that organizations may join together — such as through
merger, consolidation, sale, change of sponsorship, change of
membership or construction of a joint operating agreement —
resulting in a change of ownership or the controlling party’s
ability to affect their will as compared to the ability to do so
pre-transaction.

3. Chart 2.9: Announced Hospital Mergers and Acquisitions,
1998-2015, American Hospital Association, available at
<https://www.aha.org/system/files/research/reports/tw/
chartbook/2016/chart2-9.pdf> (last visited October 31, 2018).

4. L. Dafny, “Hospital Industry Consolidation — Still More
to Come?” New England Journal of Medicine, January 16,
2014, available at <http://www.nejm.org/doi/full/10.1056/
NEJMp1313948> (last visited October 31, 2018).

5. J. Creswell and R. Abelson, “New Laws and Rising Costs
Create a Surge of Supersizing Hospitals,” New York Times,

916

https://doi.org/10.1177/1073110518821989 Published online by Cambridge University Press

11.

15.

17.

10.

12.

13.

14.

16.

18.

19.

20.

21.

August 12, 2013, available at <https://www.nytimes.
com/2013/08/13/business/bigger-hospitals-may-lead-to-
bigger-bills-for-patients.html> (last visited October 31, 2018).
K. Hall, 2017 in Review: The Year MSA Shook the Healthcare
Landscape, available at <https://www.kaufmanhall.com/
sites/default/files/2017-in-Review_The-Year-that-Shook-
Healthcare.pdf> (last visited October 31, 2018).

For statistics on this point, see generally S. Lichtenberger
et al., Provider Scale Strategies: The Evolving Landscape,
McKinsey & Company, 2016, available at <http://healthcare.
mckinsey.com/sites/default/files/Provider_scale_strategies-
the_evolving_landscape.pdf> (last visited October 31, 2018).

K. Hall, supra note 6.

A. Kacik, “Mercy Health and Bon Secours to Merge,” Modern
Healthcare, February 21, 2018, available at <http://www.mod-
ernhealthcare.com/article/20180221/NEWS/180229982>
(last visited October 31, 2018). Other recent mergers include
Ascension and Providence Health, Amita and Presence, and
Advocate Health Care and Aurora Health Care.

D. C. Szostak, “Vertical Integration in Health Care: The Regu-
latory Landscape,” DePaul Journal of Health Care Law 17, no.
2 (2015): 65-120 at 69.

B. Kash and D. Tan, “Physician Group Practice Trends: A
Comprehensive Review,” Journal of Hospital & Medical Man-
agement 2, no. 1:3 (2016): 1-8, at 1.

B. Murphy, “For the First Time, Physician Practice Owners
Are Not the Majority,” American Medical Association Wire,
May 31, 2017, available at <https://wire.ama-assn.org/prac-
tice-management/first-time-physician-practice-owners-are-
not-majority> (last visited October 31, 2018).

S.P. Downing and C. DeGrande, “2017 Physician Practice
Consolidation: A Mid-Year Review,” Becker's Hospital Review,
July 25, 2017, available at <https://www.beckershospitalre-
view.com/hospital-physician-relationships/2017-physician-
practice-consolidation-a-mid-year-review.html> (last visited
October 31, 2018).

L. Dydra, “SK&A: 20 Medical Groups With the Most Phy-
sicians — The Permanente Group Tops the List,” Becker’s
Hospital Review, January 5, 2017, available at <https://www.
beckershospitalreview.com/hospital-management-adminis-
tration/sk-a-20-medical-groups-with-the-most-physicians-
kaiser-permanente-medical-group-tops-the-list.html> (last
visited October 31, 2018).

Id. Although arguably categorizing them as physician groups
is misleading, as they have morphed into full-fledged health
systems.

L. Schencker, “DuPage Medical Group Eyes Expansion With
$1.45 Billion Investment,” Chicago Tribune, August 16, 2017,
available at <http://www.chicagotribune.com/business/ct-
dupage-medical-group-investment-0817-biz-20170815-story.
html> (last visited October 31, 2018).

Regulatory Overload Report, American Hospital Associa-
tion, available at <https://www.aha.org/guidesreports/2017-
11-03-regulatory-overload-report> (last visited October 31,
2018).

See R. Fifer, “Health Care Economics: The Real Source of
Reimbursement Problems,” American Speech-Language-
Hearing Association, July 2016, available at <https://www.
asha.org/Articles/Health-Care-Economics-The-Real-Source-
of-Reimbursement-Problems/> (last visited October 31, 2018.
A. Frakt, “Hospitals Are Wrong About Cost Shifting to Insurers,”
New York Times, March 23, 2015, available at <https://www.
nytimes.com/2015/03/24/upshot/why-hospitals-are-wrong-
about-shifting-costs-to-private-insurers.html?mtrref=www.
google.com> (last visited October 31, 2018).

Medical Cost Trend: Behind the Numbers, PWC, June 2017,
available at <https://www.pwc.com/us/en/health-industries/
health-research-institute/behind-the-numbers/reports/hri-
behind-the-numbers-2018.pdf> (last visited October 31, 2018).
M. Gaynor, “New Health Care Symposium: Consolida-
tion and Competition in U.S. Health Care,” Health Affairs,
March 1, 2016, available at <https://www.healthaffairs.org/

JOURNAL OF LAW, MEDICINE & ETHICS

The Journal of Law, Medicine & Ethics, 46 (2018): 913-917. © 2018 The Author(s)


https://doi.org/10.1177/1073110518821989

Singer

22,
23.

24.
25.

26.

do/10.1377/hblog20160301.053529/full/> (last visited Octo-
ber 31, 2018). For provider theories on how to reduce costs,
such as population health, see PWC, supra note 17.

See PWC, supra note 20.

Even seemingly politically benign initiatives, with a high like-
lihood of driving cost savings, such as bundled payment, have
been slowed.

See “Triple Aim for Populations, Overview,” supra note 1.
See, e.g., “New Research Finds Hospital Mergers Drive High-
Value, High-Performing Health Care,” American Hospital
Association, January 25, 2017, available at <https://www.
aha.org/press-releases/2017-01-25-new-research-finds-hospi-
tal-mergers-drive-high-value-high-performing> (last visited
October 31, 2018); see also J.D. Birkmeyer, “Why Health Care
Mergers Can Be Good for Patients,” New England Journal of
Medicine: Catalyst, October 24, 2016, available at <https://
catalyst.nejm.org/why-health-care-mergers-can-be-good-for-
patients/> (last visited October 31, 2018).

A. Kacik, “Monopolized Healthcare Market Reduces Quality,
Increases Costs,” Modern Healthcare, April 13, 2017, available

27.

28.

29.

at <http://www.modernhealthcare.com/article/20170413/
NEWS/170419935> (last visited October 31, 2018).

W.B. Vogt and R. Town, How Has Hospital Consolidation
Affected the Price and Quality of Hospital Care? Robert John-
son Wood Foundation, available at <https://www.rwjf.org/
content/dam/farm/reports/issue_briefs/2006/rwjf12056/
subassets/rwjf12056_1> (available October 31, 2018).

R.A. Devlin et al., Practice Size, Financial Sharing and
Quality of Care, BMC Health Services Research, available at
<https://www.ncbi.nlm.nih.gov/pme/articles/PMC3819507/
pdf/1472-6963-13-446.pdf> (last visited October 31, 2018);
see also L.P. Casalino et al., “Large Independent Primary Care
Medical Groups,” Annals of Family Medicine 14, no. 1 (2016):
16-25, at 24-25.

V. Dickson, “53% of Docs Still Not Transitioning to Value-
Based Care,” Modern Healthcare, November 29, 2017, available
at <http://www.modernhealthcare.com/article/20171129/
NEWS/171129915> (last visited October 31, 2018).

NEXT STEPS IN HEALTH REFORM ® WINTER 2018

The Journal of Law, Medicine & Ethics, 46 (2018): 913-917. © 2018 The Author(s)

https://doi.org/10.1177/1073110518821989 Published online by Cambridge University Press

917


https://doi.org/10.1177/1073110518821989

