Conclusion
REDD-+, Rights, and Law in a Transnational Perspective

In this concluding chapter, I begin by discussing the significance and
limitations of my findings regarding the complex relationship between the
transnational legal process for REDD+ and the rights of Indigenous Peoples
and local communities in developing countries. Next, I identify the questions
and implications that my findings raise for scholarship on REDD+ as well as
the nature and influence of transnational legal processes. I conclude by
addressing the implications of this book for practitioners and activists working
to build synergies between the pursuit of REDD+ and the promotion of
human rights.

SIGNIFICANT FINDINGS ON REDD+ AND RIGHTS

The significance of my research on the complex relationship between REDD+
and Indigenous and community rights can be summed up in the following five
conclusions. First, the emergence and spread of REDD+ across sites and
levels of law has functioned as an opportunity for multiple actors to shape
the conveyance and construction of legal norms that recognize and protect the
rights of Indigenous Peoples and local communities. My findings suggest that
the transmission of legal norms relating to REDD+ has functioned as some-
thing of an exogenous shock that has disrupted the traditional patterns of the
development and implementation of legal norms relating to the rights of
Indigenous Peoples and local communities in several sites of law. In the
UNFCCC and Indonesia, the transnational legal process for jurisdictional
REDD+ activities led to the recognition of the rights and status of Indigenous
Peoples — at least within the domain of REDD+ — for the first time. In
Tanzania, efforts to operationalize jurisdictional REDD+ reinforced the
rights of forest-dependent communities in the National REDD+ Strategy
and expanded these rights to include FPIC in the context of its safeguards
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policy. As far as project-based REDD+ activities are concerned, REDD+
served as a vehicle for NGOs to operationalize and implement their existing
commitments to rights-based approaches to conservation and development
through the development of the CCB Standards and the REDD+ SES. In
turn, the emergence of a voluntary market for REDD+ dominated by devel-
opment agencies and corporate social responsibility initiatives as well as
animated by emerging norms concerning the importance of rights to the
effectiveness of REDD+ led many project developers to respect and enhance
the participatory and substantive rights of Indigenous Peoples and local
communities at the local level.

It is important to stress that the transnational legal process for REDD+ has
not been a panacea for Indigenous Peoples and local communities. For one
thing, across several sites of law such as the UNFCCC, the World Bank,
Indonesia, and Tanzania, I found that the construction of legal norms for
REDD+ did not fully reflect the expectations and demands of IPOs and
NGOs pushing for greater recognition and protection of Indigenous and
community rights. I even uncovered situations in which REDD+ projects
had not respected the rights of local communities and concluded, moreover,
that the policy processes and outcomes relating to the pursuit of jurisdictional
REDD+ activities in Tanzania were not consistent with international stan-
dards relating to the protection of the rights of Indigenous Peoples. For
another, I found that the influence of the transnational legal process for
REDD+ was generally mediated by resilient endogenous norms and politics
that prevailed in sites of law. One illustration of the limited effect of REDD+ is
Tanzania, where the pursuit of jurisdictional REDD+ readiness activities did
not lead government officials to alter their traditional opposition to the con-
cept of Indigenous Peoples. As well, the emergence of REDD+ in the context
of the World Bank’s creation of the FCPF did not alter the Bank’s traditional
positions on matters relating to FPIC, where it was defined as an entitlement
to be consulted, rather than a right to consent. Most importantly, the exogen-
ous legal norms relating to Indigenous rights that were conveyed to many sites
of law ultimately engendered the construction of hybrid legal norms. This is
most notably reflected in the ways that the rights of Indigenous Peoples have
been translated in the jurisdictional REDD+:activities pursued in Indonesia
and Tanzania. In Indonesia, the distinctive status and rights of Indigenous
Peoples were recognized alongside those of local communities. In Tanzania,
the rights of Indigenous Peoples were interpreted as applying to a broader
category known as “forest-dependent communities.” In sum, although
REDD+ has provided meaningful opportunities for the conveyance and
construction of the rights of Indigenous Peoples and local communities
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across various sites of law, these opportunities have not been transcendent,
but have instead been shaped by the interplay of exogenous and endogenous
factors.?!

Second, as is summarized in Table C.1, the transnational legal process for
REDD+ has offered multiple causal pathways for the conveyance and con-
struction of the rights of Indigenous Peoples and local communities across
multiple sites of law. These different pathways unfolded through different
sequences and combinations of rationalist and constructivist causal mechan-
isms and factors. They reveal the critical role that diversity has played in the
diffusion of rights in the field of REDD+. Across different sites of law, I found
that a multiplicity of public and private actors were committed to building
linkages between human rights and REDD+, that they had varying reasons
for doing so, and that they deployed a variety of strategies and modes of
influence to shape the construction, diffusion, and implementation of rights
in the context of REDD+. Moreover, the pluralism of the transnational legal
process for REDD+ made it possible for these actors to exert influence, from
above and from below, across multiple sites of law that offered different
opportunities for the conveyance and construction of rights. This diversity
was important not only because it increased the probable activation of
the causal mechanisms of conveyance and construction, but also because
these mechanisms complemented one another in concurrent or sequential
ways.?>?

The third insight offered by this book focuses on the important role played
by timing in the conveyance and construction of legal norms relating to
the rights of Indigenous Peoples and local communities in the context of
REDD+.95 There are numerous broader historical developments that have
increased the likelihood that the transnational legal process for REDD+ might
serve as a vehicle for the promotion of the rights of Indigenous Peoples and
forest-dependent communities. To begin with, the treatment of human rights
issues by activists and policy-makers in the transnational legal process for
REDD+ was influenced by earlier negative experiences with the CDM. The
significant human rights issues that came to light in the context of the CDM
in the 2000s highlighted the importance of advocating for, and developing,

95t Shaffer, supra note 62 at 236-237.

95 On the multiple actors and forms of influence that explain the transnational emergence of
human rights, see, Kathryn Sikkink, “I'ransnational Politics, International Relations Theory,
and Human Rights” (1998) 31:3 Political Science and Politics 517.

953 On the importance of timing and sequencing in processes of change, see Paul Pierson, “Not
Just What, but When: Timing and Sequence in Political Processes” (2000) 14 Studies in
American Political Development 72.
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TABLE C.1. The pathways for the conveyance and construction of the rights of
Indigenous Peoples and local communities provided by the transnational legal
process for REDD+ across multiple sites of law

The Pursuit of Jurisdictional The conveyance of exogenous legal norms relating to
REDD+ in Indonesia the rights of Indigenous Peoples in the development

of Indonesia’s National REDD+ Strategy and
safeguards policy was driven by a combination of cost-
benefit commitment and mobilization. This then
triggered a process of persuasive argumentation that
resulted in the construction of hybrid legal norms
extending these rights to both Indigenous Peoples
and local communities.

The Pursuit of Jurisdictional Exogenous legal norms relating to the rights of

REDD+ in Tanzania Indigenous Peoples were not conveyed in the
(National REDD+ development of Tanzania’s National REDD+
Strategy) Strategy due to the enduring influence of a powerful

endogenous norm (to the effect that all Tanzanians
are “Indigenous”) as well as the limited resources
and opportunities for mobilization open to
Indigenous Peoples.

The Pursuit of Jurisdictional The conveyance of exogenous legal norms relating to

REDD+ in Tanzania the rights of Indigenous Peoples in the development
(REDD+ Safeguards of Tanzania’s safeguards policy was driven by a
Policy) combination of cost-benefit commitment and

mobilization. This then triggered a process of
persuasive argumentation that resulted in the
construction of hybrid legal norms extending these
rights to “forest-dependent communities,” but not
Indigenous Peoples.

The Pursuit of Project-Based The conveyance of legal norms relating to the rights of
REDD+ in Indonesiaand  Indigenous Peoples and local communities in the
Tanzania design and implementation of REDD+ projects in

Indonesia and Tanzania was driven by the causal
mechanisms of cost-benefit adoption and élite
internalization. These legal norms were then
calibrated to the legal, political, and economic
context in which these REDD+ projects were
implemented through the mechanism of cost-benefit
commitment. In Tanzania, this generally resulted
in the conveyance and construction of legal norms
relating to participation, benefit-sharing, and
community forestry. In Indonesia, this generally
resulted in the conveyance and construction of legal
norms relating to participation and benefitsharing,
but not community forestry.
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mechanisms to prevent and mitigate the negative social and environmental
impacts associated with climate mitigation initiatives.””*

In addition, REDD+ has emerged at a time that has been relatively more
favorable for the promotion of Indigenous and community rights in environ-
mental governance. The global emergence of the rights of Indigenous Peoples
and the adoption of the UN Declaration on the Rights of Indigenous Peoples in
2007 has significantly affected the trajectory of the transnational legal process
for REDD+, providing actors with increased awareness of the importance of
Indigenous rights and offering an important set of symbols and international
commitments that have supported the conveyance of these rights across
multiple sites of law.?>> In addition, the visibility of the rights of local non-
Indigenous communities has also increased considerably during this time, as
is reflected in the emergence of a rights-based policy agenda in conservation as
well as broader trends in the devolution of forest management, tenure, and
resource rights in many developing countries, especially in Latin America.%°
More broadly, the growing importance of human rights to the fields of climate
change®s and conservation®® has also facilitated the integration of the rights
of Indigenous Peoples and local communities in various international and
transnational sites of law for REDD+. At the national level, the pursuit of
REDD+ in Indonesia and Tanzania followed periods in which these countries
had initiated a transition toward decentralization and democratization, which
made the very mobilization of endogenous interest groups more likely.”>”

The fourth conclusion that I draw is that the recognition and implementation
of the participatory rights of Indigenous Peoples and local communities (such
as rights to full and effective participation or to FPIC) appear to have been
relatively more effectual than the recognition and implementation of their
substantive rights (such as rights to forests, land tenure, resources, or livelihoods).
As far as the international and transnational levels are concerned, the UNFCCC

95%  On the human rights issues associated with the CDM, see Savaresi, supra note 11 at 103-104;
Roht-Arriaza, supra note 39 at 216-219.

955 See Sections 2.1, 3.4 and 4.4. See also Wallbott, supra note 2065.

95 William D. Sunderlin, “The Global Forest Tenure Transition: Background, Substance, and

Prospects” in Sikor & Stahl, supra note 11, 19-32.

Rajamani, supra note 291 (discussing the growing relevance of human rights to the interna-

tional negotiations on climate change).

Sikor & Stahl, supra note 272 (discussing the emergence of a rights-based agenda in forest

governance); Jodoin, supra note 272 (discussing the growing relevance and implications of

rights-based approaches to conservation).

959 See Sections 3.1 and 4.1. See also Beth A. Simmons, “From ratification to compliance:
Quantitative evidence on the spiral model” in Risse, Ropp & Sikkink, supra note 72, 43 at
56 (arguing that mobilization is more likely in countries transitioning from autocracy to
democracy than in autocratic or democratic countries).
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largely focuses on participatory rights and the CCBA only provides for the
promotion of substantive rights in an optional criterion of the CCB
Standards. In Indonesia, the National REDD+ Strategy and the safeguards
policy recognize both sets of rights, but it remains to be seen whether
Indigenous Peoples and local communities will succeed in having their
customary forest and land tenure rights recognized and protected in prac-
tice. Indeed, the underwhelming results of REDD+ projects in this second
regard suggest that this is far from inevitable. Tanzania is perhaps the only
context in which I found evidence of the participatory and substantive rights
of local communities being recognized and implemented in new and
meaningful ways through jurisdictional and project-based REDD+ activ-
ities (albeit with the general exclusion of Indigenous Peoples). Of course, it
is important to recall that whereas the protection of substantive rights may
have been thwarted by the power asymmetries that underlie forest govern-
ance in Indonesia, the promotion of community forestry did not threaten
powerful economic interests in Tanzania as such.

These broader trends, in which participatory rights have seemingly been
given priority over substantive rights and the recognition of rights may ulti-
mately have been subordinated to powerful interests, give a certain level of
credence to some of the expectations of scholars regarding the limitations of
REDD+ for the protection of human rights. If REDD+ has led to the
recognition and implementation of the rights of communities to participate
in, and consent to, the design and operationalization of REDD+, while
neglecting their substantive rights to access, govern, and benefit from forests
or carbon sequestration, this would reflect the preponderant influence of the
“uneven playing field” that, many scholars argue, defines the context in which
REDD+ has been pursued.”® Then again, it is also possible that the recogni-
tion of these participatory rights could provide the basis for the development of
“rights consciousness” and assist communities in mobilizing for the recogni-
tion and protection of their substantive rights in the long-term.%®" As such,
understanding the lasting consequences of REDD+ for Indigenous and com-
munity rights will require future research focused on the implementation of
policies, programs, and projects on the ground.

Fifth and finally, my book has demonstrated that REDD+ constitutes a
paradox for the rights of Indigenous Peoples and local communities in ways
that were not expected by scholars and practitioners. The original REDD+
paradox identified by Sandbrook et al., pertained to the fact that the funding

960 961

Ribot & Larson, supra note 13. McCann, supra note 912.
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TABLE C.2. The recognition of the distinctive status of Indigenous Peoples and
participatory and resources rights in the transnational legal process for REDD+

Strong recognition of the Weak or no recognition
distinctive status of of the distinctive status
Indigenous Peoples of Indigenous Peoples
Strong Recognition of UN-REDD Programme Indonesia’s National
Participatory and REDD+ Strategy and
Substantive Rights in Safeguards Policy
the Context of REDD+ BERT and Guidance Third Edition of the
Materials CCB Standards
Second Version of the
REDD+ SES
Weak Recognition of World Bank FCPF Safeguards Tanzania’s National
Participatory and and Guidance Materials REDD+ Strategy and
Substantive Rights in Safeguards Policy
the Context of REDD+ UNFCCC Cancun
Agreements

generated through REDD+ had the capacity to generate benefits for forest-
dependent communities (through the implementation of community forestry
and benefit-sharing arrangements), while also posing significant risks for their
rights, institutions, and livelihoods (due to corruption, graft, élite capture, and
land-grabbing).%* While confirming that REDD+ may operate in this Janus-
like manner, my book also unearths two additional paradoxes.

To begin with, I argue that REDD+ has amounted to a paradox for
Indigenous Peoples in particular because there appears to be an underlying
tension between the appreciation of their distinctive rights and status and the
progressive recognition and expansion of the rights of forest-dependent com-
munities. Indeed, as can be seen from Table C.2, the sites of law in which
Indigenous Peoples have succeeded most clearly in having their distinctive
status and rights recognized — such as the UNFCCC and the World Bank
FCPF — tend to be the sites of law that have accorded the least expansive
applications of participatory and substantive rights in the context of REDD+.
Conversely, in the sites of law that have offered greater protections for the
participatory and substantive rights traditionally held by Indigenous Peoples —
such as the CCBA, the REDD+ SES, and Indonesia’s REDD+ Safeguards —
these rights have been extended to non-Indigenous local communities as well.
What is more, although the development of Tanzania’s jurisdictional and
project-based REDD+ activities may have led to some gains in terms of the

9% Sandbrook et al., supra note 14.
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recognition and promotion of rights such as FPIC, these rights were extended
to forest-dependent communities to the exclusion of Indigenous Peoples. As
such, while REDD+ may have led to the conveyance and construction of
community rights across multiple sites of law, it may not have contributed
much to the formalization of the collective identities and associated rights of
Indigenous Peoples.9

The second paradox that I have identified in this book concerns the
apparent tension between the effectiveness of REDD+ as an intervention
designed to reduce carbon emissions from forest-based sources and its effects
on the recognition and protection of human rights. I do not mean to say that
there is an inherent trade-off between the broader effectiveness of REDD+
and the protection of human rights. Rather, the insight that I have uncovered
is that it is perhaps the very ineffectiveness of REDD+ as a policy instrument
that has provided unexpected opportunities for the recognition and protection
of the rights of Indigenous Peoples and local communities.

From 2009 to 2014, with the support provided by multiple international
actors, government officials in Indonesia and Tanzania carried out a complex
program of policy development and capacity-building to support the opera-
tionalization of jurisdictional REDD+ in their countries. Due to the size and
importance of its forest carbon stocks and the enthusiasm and leadership of
President Yudhoyono, the pursuit of REDD+ in Indonesia attracted consider-
able amounts of funding and attention from multilateral institutions, foreign
governments, NGOs, and the private sector. As a result, Indonesia has made
considerable progress in establishing a REDD+ Agency and has designed
many of the elements required to implement jurisdictional REDD+ at the
national level, such as a national strategy, a financial mechanism, an MRV
system, and a safeguards policy and information system.%* Despite millions of
dollars in aid money, a slew of international consultants, and an endless series
of meetings, consultations, and workshops, Tanzania had only partially
achieved one of the requirements of jurisdictional REDD+ readiness man-
dated by the Cancun Agreements, namely the development of a National
REDD+ Strategy, by September 2014. Tanzania still lacks a REDD+ finance
mechanism, a national reference emission level or forest reference level, a
system for measuring, reporting, and verifying emissions reductions, and an
information system for reporting on the application of social and environ-
mental safeguards. It is not clear that Tanzania will be ready to participate in a

9% Ronald Niezen, “The Indigenous Claim for Recognition in the International Public Sphere”
(2005) 17 Florida Journal of International Law 583.
9% NORAD, supra note 423 at 270-273.
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global REDD+ mechanism any time soon.?®> In any case, although Indonesia
has reached a more advanced stage than Tanzania in its jurisdictional
REDD+ readiness activities, it is striking that the efforts of the last seven
years have not actually led to significant reductions of carbon emissions in
either country.

Although the challenges of implementing jurisdictional REDD+ activities
are now obvious, these limited results are nonetheless disappointing, espe-
cially in comparison with the initial enthusiasm that greeted the emergence of
REDD+ in 2007. On the whole, the complexity of jurisdictional REDD+ and
the multiple actors and initiatives that were developed to support the readiness
efforts of developing countries appear to have created a unique and unex-
pected opportunity for the promotion of the rights of Indigenous Peoples and
local communities. Two of the core elements of jurisdictional REDD+
readiness — the development of a national strategy and the creation of safe-
guards information systems — along with the need for technical assistance and
the related practice of organizing multi-stakeholder consultative processes
have engendered significant openings for local and transnational actors to
press for the recognition of human rights in the context of REDD+. In a more
indirect fashion, the complexity of designing forest emissions levels, MRV
systems, and benefitsharing schemes required pilot projects as well as lengthy
programs of technical assistance that have provided additional time and
opportunities for mobilization and persuasive argumentation across sites and
levels of law. One can imagine that if the domestic operationalization of
REDD+ had simply entailed unconditional payments meant to facilitate the
adoption of policies to reduce deforestation by developing countries, this
would not have offered as much scope for the conveyance of human rights
norms.

The experience of REDD+ projects tells a similar story. A slew of conserva-
tion and development NGOs and corporations have spent millions in public
and private funding to design and carry out REDD+ projects in Indonesia and
Tanzania. While some of these projects have contributed to the sustainable
management of forests in significant ways, only two of the thirty-eight REDD+
projects in these two countries have actually obtained certification as a
REDD+ project under the VCS and CCB programs®®® and only two other
projects have managed to prepare and submit a project design document for

9% Nordeco & Acacia, supra note 675 at iii—vi.

VCS Project Database, “Rimba Raya Biodiversity Reserve Project,” available at: www.vespro
jectdatabase.org/#/project_details/674 (accessed 13 June 2016); CCBA, “Rimba Raya
Biodiversity Reserve REDD Project,” available at: www.climate-standards.org/2010/06/08/r1
mba-raya-biodiversity-reserve-redd-project/ (accessed 14 June 2016); VCS Project Database,
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validation and verification by third-party auditors under these programs.o7 It
is beyond the scope of this chapter to discuss all of the challenges that REDD+
projects have faced in successfully reducing carbon emissions at the local level
and in obtaining dual certification under the VCS and CCB. My research on
the development and implementation of REDD+ projects in Indonesia and
Tanzania does suggest, however, that the low price of carbon on voluntary
carbon markets has been an important barrier to the development of REDD+
projects. At the same time, this appears to have tilted the broader REDD+
market toward standards and projects that aim to empower local communities
with respect to their rights and authority over forests.?® As such, the very
ineffectiveness of the voluntary carbon market has made it possible for REDD+
projects to deliver important social benefits, even as their ability to significantly
reduce carbon emissions has not lived up to initial expectations.

This second REDD+ paradox is rather ironic, when judged in light of the
concerns initially expressed over the potential risks posed by REDD+ for
the rights of Indigenous Peoples and local communities. Indeed, the very
same features of REDD+ that many scholars and activists saw as flaws — its
technocratic focus on the reduction of carbon emissions and the measurement
of carbon stocks, its use of “nonbinding” safeguards, its focus on national-level
institution-building, and its reliance on markets — appear to have provided
unexpected and meaningful opportunities for its redemption with respect to
its effects on rights, though perhaps not in terms of forests or the climate.

LIMITATIONS

I must acknowledge three important limitations in my study of the transna-
tional legal process for REDD+ and the rights of Indigenous Peoples and
local communities. The first limitation has to do with periodization.”® As
Campbell points out, different time frames may privilege different types of

“Mjumita Community Forest Project (Lindi),” available at: www.vesprojectdatabase.org/#/
project_details/1325 (accessed 14 June 2016); CCBA, “MJUMITA Community Forest Project
(Lindi),” available at: www.climate-standards.org/2014/05/08/mjumita-community-forest-pro
ject-lindi/ (accessed 14 June 2016).
997 The first is the project by Care International in Tanzania and the second the project by PT
Rimba Makmur Utama Katingan in Indonesia. See CCBA, “HIMA (Hifadhi ya Misitu ya
Asili ya jamii) REDD+ Program,” available at: www.climate-standards.org/%3Fs=HIMA
(accessed 14 June 2016); CCBA, “Katingan Peatland Restoration and Conservation
Project,” available at: www.climate-standards.org/?s=Katingan (accessed 14 June 2016).
See Section s.5.
959 Tulia G. Falleti & Julia F. Lynch, “Context and Causal Mechanisms in Political Analysis”
(2009) 42:9 Comparative Political Studies 1143 at 1154-1156.
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explanations, given that causal processes driven by interests tend to unfold in a
shorter time frame than those driven by norms.”’° The period that I studied in
my process-tracing runs from the initial emergence in 2005 of the concept that
would later become REDD+ in the UNFCCC to the fall of 2014. The latter
date was chosen to identify a clear “cut-off time” for what is a constantly
evolving and unfolding phenomenon. Indeed, the causal processes associated
with the construction and conveyance of the rights of Indigenous Peoples and
local communities in the transnational legal process for REDD+ have not
yet reached their endpoints and will continue to evolve in the near future.
Although my book has traced the conveyance and construction of rights across
multiple sites and levels of law for REDD+ during the course of almost a
decade, it is still too early to fully assess whether and how these legal norms
have been implemented on the ground. While I have offered some hypotheses
about the future prospects for the implementation of rights in the context of
the jurisdictional REDD+ activities of Indonesia and Tanzania as well as the
broader voluntary market for REDD+, additional research will be needed to
assess whether and how these rights may affect, in practical terms, the lives and
interests of Indigenous Peoples and local communities.

The second limitation has to do with the challenges and constraints of
process-tracing as a research method. In their recent book on process-tracing,
Beach and Pederson suggest that it is essentially impossible to live up to the
standards of causal inference implied by process-tracing.9”* To be sure, the
collection and interpretation of additional evidence could have strengthened
the internal validity of my causal claims. Most importantly, while process-
tracing is feasible as well as appropriate in research designs involving a small
number of cases, it not necessarily well-suited to explaining phenomena that
involve a large population of cases.”” As such, process-tracing only enabled
me to make provisional claims about the conveyance and construction of
rights across REDD+ projects in Indonesia and Tanzania.””? In this second
regard, it is clear that a full understanding of how REDD+ projects have
affected the recognition and protection of the rights of local populations,
especially in terms of their effects on livelihoods, local access to forests and
resources, and development of rights consciousness, requires additional
and different research methods, including ethnography, household surveys,

Campbell, supra note 71at 45. 9" Beach & Pedersen, supra note 131 at 118-119.

972 On the different results that qualitative and quantitative methods can yield in the study of the
influence of human rights norms, see Emilie M. Hafner-Burton & James Ron, “Seeing
Double : Human Rights Impact through Qualitative and Quantitative Eyes” (2009) 61:2
World Politics 360.

973 See Section 5.4.
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and rapid rural appraisals. These methods would be especially useful for
studying how rights have influenced, if at all, the evolution of community
systems of forest and land governance at the local level.

The third limitation has to do with the types of rights that I did not study in
this book. In particular, gender-related rights stand out as a missing element
in my analysis. Admittedly, the implications of REDD+ on the rights of
women were not a particularly important or salient issue across any of the
sites of law that I studied, with the exception of the CCB Standards, which do
include some legal norms relating to the prohibition of discrimination and
the empowerment of women. Yet, given the dynamics of the exclusion and
marginalization of women within Indigenous and rural communities in many
contexts, there is no reason to think that these rights were not important for
ensuring the effective and equitable pursuit of jurisdictional and project-based
REDD+ activities.””* Other particular types of rights that do not explicitly
feature in my analysis include labor rights and rights to freedom from dis-
crimination.””> Put differently, this book avoids answering a different, yet
equally important, question: why were some human rights norms, notably
women’s rights, not constructed and conveyed within and through the trans-
national legal process for REDD+?

FUTURE RESEARCH ON REDD+ AND RIGHTS

This book suggests four promising lines of inquiry for future scholarship
focused on the pursuit of REDD+ and the protection of human rights in
developing countries. A first line of inquiry could extend the research in this
book by studying the conveyance and construction of rights in other sites of
law in the transnational legal process for REDD+. In this book, I have argued
that REDD+ provided an opportunity for the conveyance and construction of
rights in the jurisdictional REDD+ readiness processes and REDD+ project-
based activities pursued in Indonesia and Tanzania. I have also offered
explanations about the particular causal pathways through which this process
unfolded and the variations in the recognition and protection of rights that
resulted therefrom. While process-tracing is not meant to offer claims that can
be generalized to a population of cases, it does offer key lessons about the

9% For research examining gender rights in the context of REDD+, see, H. C. Peach Brown,
“Gender, climate change and REDD+ in the Congo Basin forests of Central Africa” (2011) 13
(2) International Forestry Review 163 and Carol J. Pierce Colfer et al., eds., Gender and
Forests: Climate Change, Tenure, Value Chains and Emerging Issues (Abingdon, UK:
Routledge, 2010).

975 Both of these rights are included in the CCB Standards.
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role of causal mechanisms that can be studied in other cases. Each of the key
findings about the construction and conveyance of rights in the transnational
legal process for REDD+ in Indonesia and Tanzania provide hypotheses that
could be assessed in future research.

Some of the additional sites of law that could be studied through in-depth
process-tracing might include international sites of law (such as the
UNFCCC, the UN-REDD Programme, and the World Bank FCPF) and
transnational sites of law (such as the CCBA, the REDD+ SES, Plan Vivo, and
Gold Standard). In particular, I would argue that additional research on the
jurisdictional REDD+ readiness process in developing countries such as
Brazil, the Democratic Republic of Congo, Mexico, and Vietnam that have
moved forward with their efforts to operationalize REDD+ would be espe-
cially importan‘r.‘”6 In addition, as mentioned above, future research on the
intersections of REDD+ and rights could also draw on a mix of quantitative
and qualitative methods that would allow scholars to explain variations across
a larger population of cases. This could enable a rich study of whether and to
what extent rights have been recognized and protected in the several hundred
REDD+ projects currently being implemented around the world. Finally,
additional ethnographic research is required to understand the effects of
REDD+ for the rights, livelihoods, systems, and identities of communities at
the local level.

A second line of scholarly inquiry could concern the broader structure of
the transnational legal process for REDD+. My research confirms that multi-
ple sites, modes, and forms of law have governed the field of REDD+ and that
this has led to increasing fragmentation between the legal norms that have
been constructed and conveyed for its implementation. Although Bodansky
has described REDD+ as an “incipient transnational legal order,””” I have
shown that the transnational legal process for REDD+ has led to variegated
outcomes across multiple sites and levels of law. It is certainly the case that
REDD+ has led to some convergence in the framing of deforestation and
forest degradation as issues of concern for climate change and in the emer-
gence of shared understandings that suggest that carbon sequestration should
not be prioritized above other important social issues and considerations. On
the other hand, law-making for REDD+ has also led to divergent outcomes

97 Of this set of countries, Brazil and Mexico would be rather interesting because of the limited

role that international actors have played in their jurisdictional REDD+ readiness efforts as
well as their recognition of the concept and rights of Indigenous Peoples prior to the
emergence of REDD+.

977 Daniel Bodansky, “Climate Change: Transnational Legal Order or Disorder?” in Halliday &
Shaffer, supra note 62, 287 at 304.
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that are reflected not only in the different ways in which sites of law have
addressed these social issues (specifically, as I have shown, in terms of their
treatment of the rights of Indigenous Peoples and forest-dependent commu-
nities), but more broadly in the distinct types and scales of REDD+ activities
to which they have applied. As such, additional research is needed to examine
the structure of the transnational legal process for REDD+ and the opportu-
nities that exist for greater homogeneity and heterogeneity in the development
and implementation of legal norms governing different types of REDD+
activities. For instance, I have identified some of the indirect and intersecting
pathways through which the design and application of rights-related standards
applicable to REDD+ projects may influence and be influenced by national
laws and governance arrangements in the forestry and natural resource sectors
in developing countries. These pathways could be further explored in relation
to additional sites and levels of law as well as additional aspects of REDD+
(such as the legal norms relating to MRV or the development of property rights
over carbon).

A third line of scholarly inquiry pertains to the relationship between the
multiple transnational legal processes that have been discussed, implicitly or
explicitly, in this book. For one thing, one could argue that the origins of the
transnational legal process for REDD+ lie in an earlier transnational legal
process for CDM. Future scholarship should examine how and what various
actors learned from their experience with the construction and conveyance of
legal norms for CDM around the world and how this shaped their approach to
REDD+. For another, although I have not discussed it as such, this book offers
a partial look at the intersections between at least three transnational legal
processes, variously focused on the operationalization of REDD+, the recog-
nition and protection of the rights of Indigenous Peoples, and the recognition
and protection of the rights of forest-dependent communities. As such, scho-
lars could initiate future inquiries that would begin with the construction and
conveyance of the rights of Indigenous Peoples or those relating to forest-
dependent communities from the local and national levels to the transna-
tional and international levels and back again, with REDD+ serving as a case
study, among others, of the global emergence and spread of the rights of
Indigenous Peoples and forest-dependent communities.

One fourth and final set of questions that should be of interest to scholars
has to do with the normative implications of the conveyance and construction
of rights as they have come into contact with multiple sites of law in the
transnational legal process for REDD+. To be sure, the plurality of processes
and manifestations of normativity through which the pursuit of REDD+ has
fostered the recognition and protection of rights in developing countries raise
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important ethical questions. Is there a danger in having transnational legal
processes shape legal norms and practices in ways that are indirect, unex-
pected, informal, and unmoored from the institutions traditionally associated
with the sovereign state or established norms of democratic governance within
the nation-state?9’® Should we be more critical of such processes and more
attentive to the power disparities that are implicit in their operation??7? Or can
the exercise of authority through the nonstate and deterritorialized sites of
law discussed in this book be “saved” by their appropriation by social move-
ments? or the practices of global administrative law?9*' Finally, how should
we assess the legitimacy and validity of transnational manifestations of law?*
and by what normative principles should the pluralism of legal orders be
apprehended and reconciled at a global scale?9"3

Another important ethical quandary concerns the different ways that the
rights of Indigenous Peoples and local communities have been conceived in
the context of REDD+. One key issue concerns the modes through which
rights to tenure, lands, and resources have been protected in REDD+ policies,
programs, and projects. Are efforts to formalize these rights ultimately counter-
productive because they undermine the traditional customary rights of com-
munities??® And does the creation of rights to carbon serve the interests of

For an overview of concerns over and conceptions of legitimacy in the field of environmental
governance, see Daniel Bodansky, “The Legitimacy of International Governance: A Coming
Challenge for International Environmental Law” (1999) 93 American Journal of
International Law 596; Stephen Bernstein, “Legitimacy in Global Environmental
Governance” (2005) 1 Journal of International Law & International Relations 139.

979 Michael B. Likosky, “Editor’s introduction: Transnational law in the context of power
disparities,” in Michael B. Likosky, eds., Transnational Legal Processes: Globalisation and
Power Disparities (London, UK: Butterworths, 2002), xvii; Paul Street, “Stabilizing flows in
the legal field: Illusions of permanence, intellectual property rights and the transnationaliza-
tion of law” (2003) 3:1 Global Networks 7; Franz von Benda-Beckmann, Keebet von Benda-
Beckmann & Anne Griffiths, eds., The Power of Law in a Transnational World:
Anthropological Inquiries (New York, NY: Bergahn Books, 2009).

Sally Engle Merry, Human Rights and Gender Violence: Translating International Law into
Local Justice (Chicago: University of Chicago Press, 2000).

Nico Krisch, “T'he Pluralism of Global Administrative Law” (2000) 17:1 European Journal of
International Law 247.

See, e.g., Gralf-Peter Calliess & Peer Zumbansen, Rough Consensus and Running Code: A
Theory of Transnational Private Law (Oxford: Hart Publishing, 2010); Von Daniels, Detlef.
The Concept of Law from a Transnational Perspective (Burlington, VT': Ashgate Publishing,
2010).

See, e.g., Mireille Delmas-Marty, Un pluralisme ordonné, Tome = Les forces imaginantes du
droit (Paris, France: Seuil, 2000); Schiff Berman, Paul. Global Legal Pluralism: A
Jurisprudence of Law beyond Borders (Cambridge, UK: Cambridge University Press, 2007).
Kirsty Gover, “REDD+, tenure, and indigenous property: The promise and peril of a human
rights-based approach” in Voigt, supra note 17, 249.
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communities or are these rights inconsistent with Indigenous conceptions of
nature??®s Perhaps the most important matter relates to the recognition of the
distinctive status and rights of Indigenous Peoples across multiple sites of law
in the transnational legal process for REDD+. The findings in this book force
us to consider whether Indigenous Peoples have a special and distinctive
claim to an enhanced set of rights due to, as Macklem argues, our need to
“mitigate some of the adverse consequences of how the international legal
order continues to validate what were morally suspect colonisation projects by

imperial powers”?9%

Are Indigenous Peoples qualitatively different from
other marginalized communities that live on or near forests due to their ability
to form collective identities based on their special relationship with land?9%7
Or is there something inequitable about providing rights to Indigenous
Peoples, but not to other local communities who continue to experience the
disabling effects of colonization in other ways and whose lives are also inti-
mately connected to the forests, lands, and resources upon which they
depend?988 In my view, this challenging set of inquiries probably defies
universal answers and instead requires the adoption of a rights-based approach
tailored to each particular situation and building on the active engagement, if
not leadership, of Indigenous Peoples and local communities.?®

The brief research agenda set out above reveals that REDD+ and its
complex relationship to rights remains a vital area of scholarly inquiry. In
addition to enhancing our understanding of REDD+, future research in this
field promises to address difficult questions about the validity and legitimacy
of transnational legal phenomena as well as the treatment and empowerment
of marginalized groups in the context of environmental law and governance.

IMPLICATIONS FOR THE STUDY OF TRANSNATIONAL
LEGAL PROCESSES

While the primary aim of this book has lain in explaining how and to what
effect legal norms relating to human rights were constructed and conveyed in
the transnational legal process for REDD+, it also makes five important
contributions to the scholarship on the concept of transnational legal pro-
cesses principally developed by Koh, Shaffer, and Halliday.”° First, my book

9% See Birrell, Godden & Tehan, supra note 36.
9% Patrick Macklem, “Indigenous Recognition in International Law: Theoretical Observations”
(2008) 30 Michigan Journal of International Law 177 at 179.

97 Niezen, supra note 963. 9% Takacs, supra note 28; Ribot & Larson, supra note 13.

959 Jodoin, supra note 271.

992 Koh, supra note 61; Shaffer, supra note 62; Halliday & Shaffer, supra note 62.
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confirms the importance and value of anchoring the study of transnational
legal processes in a legal pluralist perspective. By conceiving of law as a plural
phenomenon that is not subsumed within a state-centric conception of law,
I was able to trace the diverse ways in which legal norms relating to the rights of
Indigenous Peoples and local communities were constructed and conveyed
through and across multiple sites, modes, and forms of normative ordering.
The legal scholarship on REDD+ and rights has adopted a largely positivist
approach to law that focuses on state-centric understandings of national and
international law, while neglecting other forms, modes, and levels of law that
are relevant to understanding the different pathways through which REDD+
activities may affect or address the rights of Indigenous Peoples and local
communities.”” By contrast, my approach conceives of law as a plural phe-
nomenon that is not reducible to the formal norms and institutions associated
with the state?* and recognizes moreover that law is affected by, and reflected
in, the many forms of public and private governance that characterize con-
temporary transnational relations.”?® This approach enabled me to study the
role and influence of several forms and processes of normativity in the context
of REDD+ that might traditionally be excluded as falling outside the scope of
law, including those associated with the “soft law” decisions adopted by the
UNFCCQC, the voluntary project standards set by a certification program like
the CCBA, the jurisdictional REDD+ policies adopted by the governments of
Indonesia and Tanzania, and the project design documents of local REDD+

projects.?%4

99" For instance, legal scholars have tended to analyze the “formal” decisions and processes

within the UNFCCC (see, e.g., Savaresi, supra note 11; Lyster, supra note 17) and to assume

that other sites and processes of law associated with REDD+ are unlikely to be effective in

protecting rights because they lack “a clear legal basis” (Savaresi, supra note 11 at 109), are not

“legally binding” (Rae, Gunther & Godden, supra note 26 at 48), or are of “a voluntary

nature” (Roht-Arriaza, supra note 39 at 232).

For a classic definition of legal pluralism, see Sally Engle Merry, “Legal Pluralism” (1988)

22:5 Law & Society Review 869.

993 Christian Briitsch & Dirk Lehmkuhl, “Introduction” in in Christian Briiutsch & Dirk
Lehmkuhl, eds., Law and Legalization in Transnational Relations (Abingdon, UK:
Routledge, 2007) 1.

994 This is not to say that formal international or domestic laws and institutions do not offer some
advantages over less formal, less binding, or less authoritative manifestations of law. However,
I would argue that the assumption that many legal scholars and practitioners hold to the
effect that the latter set of initiatives are necessarily ineffective or less effective than formally
binding international treaties or domestic laws is simply not sustainable. Indeed, thinking
seriously about how multiple forms of normative ordering relate to society forces us to
recognize that multiple sites of law have the potential to generate legal norms that can
influence human behavior in meaningful ways and that the laws and institutions associated
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Second, my book illustrates the importance of understanding a transna-
tional legal process as a cycle that moves back and forth between processes of
construction and conveyance. By conceiving of legal norms both as “works-
in-progress” that actors may develop together within sites of law (construc-
tion) and as “fixed entities” whose meaning and effects remain relatively
stable as they migrate from one site of law to another (conveyance), I was
able to capture the iterative nature of the migration and transformation of
legal norms across sites of law. In particular, my in-depth process-tracing of
the emergence and evolution of legal norms relating to the rights of
Indigenous Peoples and local communities in the context of REDD+
suggests that the conveyance of exogenous legal norms in a site of law
generally triggers the construction of hybrid legal norms at a later stage. As
such, this book supports the notion that transnational legal processes tend
to engender the translation rather than the transplantation of exogenous
legal norms.”%

Third, this book illustrates the utility of identifying and studying
the multiple causal mechanisms that account for the construction and
conveyance of legal norms in a transnational legal process. Indeed, my
examination of the spread and transformation of the rights of Indigenous
Peoples and local communities across the UNFCCC, the CCBA,
Indonesia, and Tanzania uncovered the role played by a multiplicity of
causal mechanisms as well as the significance of interactions between these
mechanisms.?° By thinking carefully about a range of causal mechanisms
and their associate scope conditions, | was able to develop complex causal
pathways that could account for the emergence, evolution, and effective-
ness of the rights of Indigenous Peoples and local communities across
a diversity of sites of law in the transnational legal process for REDD+.
In turn, these causal pathways could be used to develop a typology of the

with the state may conversely fail to do so. In this regard, it is striking to recall that all of the
developments and processes studied in this book essentially began with the adoption of what
amounts to, in strictly legal positivist terms, a nonbinding decision to initiate negotiations on
the creation of a REDD+ mechanism within the UNFCCC.

995 See generally Shaffer, supra note 62; Krook & True, supra note 117; Goldbach, Brake &
Katzenstein, supra note 63; Merry, supra note 120. See, in particular, Cotterrell, supra note
126 at 109-116.

9% That said, my fieldwork did not uncover any evidence that exogenous actors have successfully
used the provision of material assistance or conditions attached thereto to press for specific
policy prescriptions in the adoption of national REDD+ strategies in Indonesia and
Tanzania. This finding aligns with growing skepticism among scholars about the ability of
coercion to directly affect the behavior of individuals. See Halliday & Carruthers, supra note
62 at 11.
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causal pathways through which transnational legal processes may unfold,
evolve, and exert influence.?97

Fourth, this book shows that in addition to generating outcomes within
particular sites of law, transnational legal processes can give rise to
broader structural arrangements, particularly a broader domain of law
that is characterized by heterogeneity and competition between sites of
law and associated legal norms. At this stage, | have found little evidence
of the institutionalization of a new transnational legal order in which legal
norms relating to REDD+ or to the rights of Indigenous Peoples and local
communities have converged to such a degree that they are taken for
granted by actors across sites and levels of law.9® Rather, my findings suggest
that the transnational legal process for REDD+, at least in its first decade,
has engendered more conflict than order between sites of law and related
clusters of legal norms.

Fifth, I believe that this book shows the benefits and limitations of process-
tracing as a research method for the study of transnational legal processes. The
main benefit of process-tracing is that it enables scholars to draw strong
inferences about the causal processes and mechanisms that link X and Y in a
transnational legal process, which provides an opportunity to capture the
complex and evolving nature and effects of legal norms as they move from
one site of law to another. This offers the prospects of developing eclectic and
multifaceted accounts and theories of the construction and conveyance of
legal norms across sites of law. On the other hand, because it requires in-depth
and time-intensive qualitative research, process-tracing is not ideal for study-
ing phenomena such as isomorphism, diffusion, and convergence across a
wide array of sites of law.?? This suggests the utility of a nested research design
that would combine both quantitative methods to uncover broad trends in the
spread and adoption of legal norms across a population of cases
qualitative methods that can trace why, how, and to what effect these legal

1000

and

norms have been conveyed and constructed in a small number of cases. In

997 Two of the best known causal pathways are the ones specified by Koh, supra note 70 at
1409-1411 and by Risse, Ropp, and Sikkink, supra note 130, 138. See also Risse & Ropp, supra
note 99.

9% On the concept of transnational legal orders, see Halliday & Shaffer, supra note 62.

999 Then again, my analysis suggests that isomorphism, diffusion, and convergence are often

contingent and frequently reflect one stage in the cycle through which legal norms are

conveyed in a transnational legal process.

See, e.g., Paulette Lloyd & Beth A. Simmons, “Framing for a New Transnational Legal

Order: The Case of Human Trafficking” in Halliday & Shaffer, supra note 62, 400.
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general, carefully designed empirical research projects like the one presented
in this book should become a key priority in the study of transnational legal
processes in the years to come.

REDD+ AND THE INTERSECTIONS OF HUMAN RIGHTS
AND ENVIRONMENTAL GOVERNANCE

This book has three important implications for global efforts to operationalize
REDD+ on the ground. First, my book underscores the potential that a range
of instruments and approaches can play in ensuring that REDD+ activities
support, rather than infringe upon, the rights of Indigenous Peoples and local
communities in developing countries. Rather than focus on any single instru-
ment, policy-makers should support a range of REDD+ initiatives that create
economic and political incentives for respecting, protecting, and fulfilling
human rights, enable multiple actors to engage in deliberative processes to
develop shared understandings about the importance of respecting these
rights, and empower Indigenous Peoples and local communities so that they
are well-positioned to seek the recognition and protection of their rights at the
local, national, and international levels. In doing so, policy-makers should not
underestimate the important opportunities that are provided by “informal”
or “nonbinding” instruments for the construction and conveyance of human
rights norms across sites of law. Most importantly, policy-makers should think
carefully about the causal logics through which interventions can influence
the behavior of relevant actors and how these can complement one another in
synergistic ways to engender positive outcomes for REDD+ and human rights.

Second, this book offers new insights on the tensions and synergies between
the promotion of community forestry and the global effort to reduce carbon
emissions from forest-based sources in developing countries. As is evinced by
my case studies of the take-up of community-based approaches to forest
governance in the design of jurisdictional and project-based REDD+ activities
in Indonesia and Tanzania, the effectiveness of community forestry as a policy
instrument depends largely on the legal, political, economic, and environ-
mental context in which it is implemented. My research in Indonesia suggests
that the pursuit of community forestry through REDD+ is unlikely to lead to
significant reductions in GHG emissions in landscapes where deforestation is
driven by large-scale economic activities that are linked to global supply
chains for commodities, such as logging, agriculture, and mining, and
where powerful actors stand to lose from the recognition and enforcement of
the forest and resource rights of local communities. Solutions to forest loss in
these landscapes must instead address the incentives for the unsustainable
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exploitation of forests that are embedded within global supply chains.
Conversely, as is shown by the experience of Tanzania, community forestry
may offer a more promising basis upon which to implement a REDD+ policy
or project in contexts where the drivers of deforestation are closely connected
to the activities of local communities and where it is feasible, both legally and
politically, to strengthen and enforce community tenure and authority in and
over forests. In other words, whatever merits it may have in terms of advancing
the rights and dignity of communities, community forestry should not be seen
as a “one-size-fits-all” solution to the complex problems of deforestation and
climate change.

A third important practical implication of my research pertains to the
governance of the transnational legal process for REDD+. My findings regard-
ing the conveyance and construction of human rights norms in the context of
REDD+ activities across Indonesia and Tanzania provide a powerful illustra-
tion of the broader politics that have characterized the transnational legal
process for REDD+ since 2007. On the whole, I have found that the emer-
gence, spread, and implementation of various types of REDD+ activities have
been characterized by the competing ideas, interests, and initiatives of various
public and private actors operating at multiple levels. To be sure, this sort of
diversity has its advantages in that it may offer opportunities for experimenta-
tion and learning that could be used by policy-makers to adjust and calibrate
various policy instruments and initiatives for reducing carbon emissions from
forest-based sources in developing countries. Yet, too much diversity and
competition between transnational actors and legal norms may also hinder
the effectiveness of global efforts to support the implementation of REDD+ in
developing countries, especially if initiatives overwhelm practitioners in devel-
oping countries with additional or incoherent sets of legal norms. In this
regard, my research thus points to the need for various actors and institutions
to ensure greater complementarity in the construction and conveyance of

1001

legal norms for REDD+ across sites and levels of law,'*”" while at the same

time providing scope for continued diversity and mutual learning."***

While focused on REDD+, this ambitious policy agenda ultimately speaks
to the broader set of concerns that arise from the relationship between the
fields of human rights and environmental governance. At this stage, much of

the existing knowledge on the relationship between these two fields has tended

% Indeed, the recent collaborations that have emerged between the World Bank FCPF and the
UN-REDD Programme or between the VCS and CCBA suggest that actors are increasingly
recognizing the need to tackle the challenges associated with the fragmentation of REDD+.

This could be done through the adoption of a “policy-centric” approach to the governance of
REDD+; Nagendra & Ostrom, supra note 42 at 121-124.
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to adopt one-dimensional assumptions about the need for environmental
policy-making and governance to draw on the language, norms, and machin-
ery of human rights in order to achieve legal, social, and policy change.'*3
Rather than view human rights as a source of inspiration and change for the
environmental field, my book underscores the many ways in which environ-
mental efforts may clash with the protection of the rights of Indigenous
Peoples and local communities in developing countries. However urgent
the climate crisis may be, solutions for a low-carbon future should not come
at the expense of the rights of marginalized communities that they ultimately
seek to serve.'”?* This view is reflected in the preamble to the Paris Agreement
adopted in December 2015, which acknowledges that “Parties should, when
taking action to address climate change, respect, promote and consider their
respective obligations on human rights, the right to health, the rights of
indigenous peoples, local communities, migrants, children, persons with
disabilities and people in vulnerable situations and the right to development,
as well as gender equality, empowerment of women and intergenerational
equity.

At the same time, my research also provides an opportunity to consider the
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potential and limitations of seizing the indirect and unanticipated opportu-
nities offered by the mechanisms and processes of transnational environmen-
tal governance for the recognition and protection of human rights. The notion
that a forest carbon finance mechanism like REDD+ could serve as an
opportunity for the conveyance and translation of the rights of Indigenous
Peoples and local communities had appeared rather unlikely, given the record
of rights-related abuses associated with the first generation of public and
private carbon sequestration mechanisms implemented in developing coun-
tries.***® The fairly positive implications of REDD+ for Indigenous Peoples
and local communities reported in this book are all the more surprising since
many of the actors who have recognized Indigenous and community rights in

3 See, e.g., Ken Conca, “Environmental Governance after Johannesburg: From Stalled

Legalization to Environmental Human Rights?” (2000) 1:1-2 Journal of International Law

and International Relations 121; Simon Nicholson & Daniel Chong, “Jumping on the

Human Rights Bandwagon: How Rights-Based Linkages Can Refocus Climate Politics”

(2011) 11:3 Global Environmental Politics 121.

Lee Godden & Maureen Tehan, “REDD+: Climate justice and indigenous and local

community rights in an era of climate disruption” (2016) 34:1 Journal of Energy & Natural

Resources Law 9s.

Paris Agreement, preamble.

1% Steffen Bohm & Siddhartha Dabhi, eds., Upsetting the Offset: The Political Economy of
Carbon Markets (San Francisco, CA: Zed Books, 2009).
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the context of REDD+ had been averse to doing so in the past."””” As such, the
spread of rights across the domain of REDD+ goes against earlier conven-
tional wisdom that it would have broadly negative repercussions for the rights
of Indigenous Peoples and local communities.**® Of course, it is entirely
possible that the recognition of these rights is largely symbolic and that their
practical implementation remains constrained by existing structural, legal,
economic, and political asymmetries. Only time will tell whether or not the
gains achieved in the recognition of participatory and resource rights in the
context of REDD+ will actually benefit Indigenous peoples and local com-
munities in meaningful ways. As the points of contact between the fields of
human rights and environmental governance continue to multiply, it will be
increasingly important to think about the complex ways in which these fields
may affect one another and to pursue, whenever possible, mutually comple-
mentary solutions that can accommodate their central concerns and objec-
tives through innovative policy and advocacy activities.
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The recognition of the rights of Indigenous Peoples and forest-dependent communities has
encountered historical resistance across many of the actors engaged in the operationaliza-
tion of REDD+, including multilateral institutions such as the UNFCCC, conservation
NGOs, and developing country governments in Asia and Africa.

1098 Simone Lovera, “Rights and REDD: Can They Be Matched?” (2010) 17 Policy Matters 40.
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