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Abstract
Friedrich Kratochwil engages critically with the emergence of a global administrative law
and its consequences for the democratic legitimacy of global governance. While he makes
important contributions to our understanding of global governance, he does not suffi-
ciently discuss the differences in the institutional design of new forms of global law-mak-
ing and their consequences for the effectiveness and legitimacy of global governance.
I elaborate on these limitations and outline a comparative research agenda on the emer-
gence, design, and effectiveness of the diverse arrangements that constitute the complex
institutional architecture of contemporary global governance.
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In his sixth meditation on cosmopolitanism, publicity, and the emergence of a glo-
bal administrative law, Friedrich Kratochwil critically engages with the emergence
of a global administrative law.1 He examines whether global administrative law
provides a coherent set of principles against which the legitimacy of new forms
of law-making at the global level can be assessed and investigates whether global
administrative law enhances the legitimacy of these new forms of law-making.
Kratochwil finds that it is questionable whether global administrative law provides
a coherent and mutually supportive set of rules and that it fails to enhance the
legitimacy and accountability of global governance institutions.

Contemporary global governance is characterized by a patchwork of institutio-
nalized cooperation among states and a range of non-state actors.2 Whether it
takes the form of transgovernmental networks, informal intergovernmental organi-
zations (IIGOs), transnational public–private governance initiatives (TGIs), or
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private self-regulation, studies agree that over the past decades, and particularly
since the end of the Cold War, informal governance and public–private governance
have become important elements of world politics.3 Researchers have argued that
these developments pose challenges for the democratic legitimacy and accountabil-
ity of global governance.4 To address these, International Law scholars have pro-
posed global administrative law as a set of procedures to guide standard-setting
and rule-making within the new informal institutions.5 These procedures, so the
proponents of global administrative law suggest, promote the democratic legitimacy
and accountability of informal global governance institutions ‘by ensuring they
meet adequate standards of transparency, participation, reasoned decision, and
legality, and by providing effective review of the rules and decisions they make’.6

Engaging with these works, Kratochwil starts out by discussing various admin-
istrative law systems with a particular focus on the United States, France, and
Germany. He emphasizes that each of these systems is deeply embedded in the
legal tradition and culture within which it was developed. They are also the ‘result
of historical conjunctures, of specific political compromises, and of specific trials
and errors’ that led to their creation.7 Since they pay insufficient attention to
these contextual, historical, and political foundations of domestic administrative
law systems, attempts to distill a coherent set of abstract legal principles and sub-
stantive values from national contexts to provide a basis for a global administrative
law are problematic. Processes and structures that work in a particular country and
for a particular set of domestic problems may only work incompletely or not at all
at the global level. This casts doubt on the global administrative law project’s poten-
tial to provide a coherent set of principles to improve the legitimacy of new forms of
global governance.

The second part of the meditation begins with the observation that the admin-
istrative space that the global administrative law deals with consists not only of for-
mal intergovernmental organizations (FIGOs), but also of a growing number of
informal transgovernmental networks in which national bureaucrats from different
countries cooperate to regulate global issues. The global administrative space also
contains hybrid public–private forms of governance in which states and FIGOs col-
laborate with varying mixtures of business and civil society actors. These new forms
of global law-making share two features. On the one hand, they are characterized by
a common emphasis on problem-solving and ‘getting the job done’. This focus on
governance outcomes shifts attention away from the formal processes of law-
making and often leads to finding ways to bypass them. On the other hand, the
new forms of global law-making are typically of an informal character, which
makes the identification of the places where decisions are made difficult. These
two features suggest that the new global administrative entities operate outside
of, and without much attention to, formal legal processes and values. While this
may be effective, it is problematic for their democratic legitimacy. Furthermore,

3See, respectively, Slaughter 2004; Vabulas and Snidal 2013; Westerwinter 2020; Cutler et al. 1999; see
also Stone 2011; Avant and Westerwinter 2016; Kahler 2018.

4Grant and Keohane 2005.
5Kingsbury et al. 2005; Esty 2006.
6Kingsbury et al. 2005, 17.
7Kratochwil 2014, 176.
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new forms of global law-making operate outside of the common traditions of those
governed by them and without a clearly defined public underlying them, both of
which are necessary for generating legality. Without these preconditions in place,
Kratochwil concludes, ‘global administrative law is in danger of degenerating into
ad hocery and technocratic rule’ rather than providing a basis for effective and legit-
imate global governance.8

Part three of the meditation continues this line of reflection and explores how far
global administrative law enhances the legitimacy of new forms of global law-
making by increasing participation, transparency, and accountability. Kratochwil
stresses that it is unclear who constitutes the public with respect to particular sub-
stantive problems. What is clear, however, is that the interests that are included in
the new forms of governance are typically not identical and often not representative
of the spectrum of interests of the public(s). As a result, the deliberations that occur
in these institutional forums are a weak surrogate for public deliberation and
unlikely to enhance the democratic legitimacy of the new forms of global law-
making. In fact, they instead tend to further constrain participation and strengthen
the positions of the already powerful actors in world politics.

Despite its value and contributions, the meditation has also limitations. In the
following, I discuss a few points where I see room for further improvement. In
doing so, I adopt an external perspective and discuss Kratochwil’s insights from
the perspective of theories of institutional design. This constitutes a theoretical out-
look that is different from, but complementary to, Kratochwil’s focus on practice.

First, Kratochwil refers to new forms of global law-making that include transgo-
vernmental networks, informal intergovernmental forums, as well as public–private
governance arrangements in a general fashion, but fails to distinguish between
them. Yet, these are distinct institutional forms, and their differences have implica-
tions for how severe a problem they constitute for the effectiveness and legitimacy
of global governance. For example, IIGOs are intergovernmental organizations in
which states participate in regular meetings to make policies and coordinate behav-
ior without a formal institutional support structure.9 Examples include the various
G groups.10 TGIs are another new form of global governance. In TGIs, states and/or
FIGOs work together with business actors and non-governmental organizations
(NGOs) to govern problems.11 Examples include the World Commission on
Dams and the International Code of Conduct for Private Security Service
Providers’ Association.12

Focusing on IIGOs and TGIs as two examples of the new forms of global gov-
ernance, we observe distinct trajectories of their historical development. TGIs have
experienced an exponential growth since the late-1990s. By contrast, IIGOs,
although increasingly important, are a much less frequent form of global govern-
ance.13 Furthermore, despite their striking growth, informal forms of global govern-
ance are not universal. Some issue areas of world politics have experienced a

8Ibid., 197.
9Vabulas and Snidal 2013.
10Gstöhl 2007.
11Westerwinter 2020.
12See Dingwerth 2007 and Avant 2016.
13Vabulas and Snidal 2013.
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stronger trend toward informal global rule-making than others. TGIs are most fre-
quent in the areas of environment protection, social affairs, development, and
health, while IIGOs are concentrated in the security domain.14 The participation,
interest representation, and ultimately legitimacy challenges that stem from the par-
ticipation of private actors in global law-making can be expected to be particularly
severe in issue areas where institutional forms that provide for non-state actor
involvement are prevalent. The governance of issue areas in which informal but pri-
marily intergovernmental forms of cooperation prevail are less affected by these
challenges. Kratochwil’s meditation remains largely silent on this important vari-
ation. Yet, these differences in institutional design constitute an essential part of
the context within which pragmatic decisions are made and are, therefore, likely
to shape how the inclusion and exclusion of different stakeholder groups affects
the legitimacy and effectiveness of global governance.

The informality and non-state actor participation in new forms of global
law-making may not only not improve participation and power imbalances; in
combination, they may in fact enhance these problems. As Kratochwil highlights,
the argument that the new forms of global law-making can help to solve the legit-
imacy and accountability problems of governing at the global level is not unprob-
lematic. It is based on a too optimistic assessment of the negotiation practices in
informal governance arrangements. Negotiations in informal cooperation forums
are by no means inclusive and transparent per se, and outcomes are not necessarily
more carefully elaborated compared with formal intergovernmental forums. The
Kimberley Process on the regulation of ‘conflict diamonds’, which is part of the
universe of public–private governance arrangements that Kratochwil refers to, pro-
vides an example. The Kimberley process is an informal network constituted by
governments, the diamond industry, and human rights organizations that adopts
standards for the global trade in rough diamonds with the aim of preventing ‘con-
flict diamonds’ from fueling civil wars in Africa. While in principle all actors with a
stake in the regulation of the global diamond business can become involved, in real-
ity access to negotiations and influence over outcomes are skewed toward those
actors that have access to relevant information.15 Outcomes are the result of hard
and prolonged bargaining and are often difficult to predict, as illustrated by the
negotiations over the Kimberley process compliance of Zimbabwe between 2009
and 2011.16 The result: an informal governance arrangement that is inclusive on
paper but in practice is dominated by a few powerful players with privileged access
to information. This may ultimately exacerbate rather than mitigate the legitimacy
problems of global rule-making because, in contrast to formal institutional
structures, informal networks are largely unregulated so that there are no formal
safeguards through which access and voice can be guaranteed for weaker stake-
holders. Therefore, stakeholder involvement and deliberation as a potential solution
to the legitimacy and accountability challenges of informal global law-making
should be treated more carefully. Specifically, it is likely that the positive legitimacy
and accountability potential of stakeholder involvement can only be realized if

14Ibid.; Westerwinter 2020.
15Westerwinter 2014.
16Ibid.
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certain conditions with respect to the institutional design of informal governance
arrangements, such as transparency or equal access to information, are met.

What is more, informal law-making may not only potentially enhance problems
of participation and power asymmetries at the global level, it may also have adverse
effects on democratic procedures in the domestic context. Kratochwil overlooks this
link between informal global law-making and domestic politics, which leads to a
truncated discussion of the democracy enhancing potential (or the absence of it)
of new forms of global governance. Research on the domestic politics of new global
governance emphasizes that informal institutions at the global level privilege the
executive vis-à-vis the legislative.17 In contrast to FIGOs, informal global govern-
ance arrangements are not based on international treaties and, therefore, do not
require ratification by the legislative to launch cooperation. Thus, particularly gov-
ernment leaders who are confronted with legislative veto players whose preferences
diverge from the government’s preferences in foreign policy matters may have
incentives to choose informal modes of governance to cooperate at the global
level since this reduces the domestic transaction costs of cooperation.18 As a result,
as governments turn to informal modes of cooperation, the access to and partici-
pation of domestic stakeholders in foreign policy-making may decrease.

If informal institutions at the global level are used by governments to bypass
domestic opposition, then informal global governance has the potential to reduce
the effectiveness as well as the legitimacy of global governance. It potentially under-
mines the effectiveness of governance efforts because by excluding relevant stake-
holder groups at the domestic level, the expertise and commitment of these
groups are absent from both policy-making and implementation. The global pro-
blems of today are often characterized by technical and political complexity,
which need to be addressed with the resources and competencies of a broad
range of actors. Consequently, the exclusion of relevant stakeholder groups at the
domestic level may render the identification of effective solutions and their effective
implementation a challenge. Furthermore, the lack of access of domestic stake-
holder groups to informal global governance reduces the likelihood that their pre-
ferences are taken into account. While they may be a welcome strategic instrument
for governments, the persistent use of informal modes of governance which lack
transparency and procedural safeguards that ensure broad access and participation
may further undermine the already problematic legitimacy of global governance.

As these reflections suggest, more theoretical and empirical research is needed to
develop the contributions to the study of global governance that are laid out in
Kratochwil’s meditation on cosmopolitanism. I close by highlighting two areas
for future research. First, if the potential of stakeholder involvement to mitigate
the legitimacy and accountability problems of informal global law-making hinges
on the institutional design of public–private governance arrangements, then scho-
lars need to examine more systematically how the institutional design of informal
governance arrangements affects their internal functioning and, thereby, their legit-
imacy and accountability. Do equal participation rights for all stakeholders enhance
the legitimacy of a public–private governance arrangement? Or is it transparency

17Zaring 1998; Eilstrup-Sangiovanni 2009; Westerwinter et al. 2020.
18Mansfield and Milner 2012; Westerwinter et al. 2020.
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and access to information that allow stakeholders to hold decision makers account-
able and facilitate deliberation on a level playing field? To start exploring these
questions, researchers need to develop nuanced theories about which institutional
design elements of public–private governance arrangements are conducive to
democratically legitimate and accountable global governance. They also need to
begin to empirically map informal forms of global law-making in terms of their
institutional design to identify which combination of design elements has which
consequences.

Second, to systematically examine the legitimacy and accountability challenges of
new forms of global governance, scholars need to develop a better understanding of
the democratic performance of these new forms of governing relative to each other
but also, and perhaps more importantly, compared with conventional forms of glo-
bal governance, such as FIGOs. Do informal forms of global law-making improve
the legitimacy and accountability of global governance? Do they diminish it? Is
their contribution to democracy and accountability at the global level as good or
bad as the contribution of FIGOs? Kratochwil’s meditation points us toward
these questions but lacks reflections on where and how to look for answers. To
address this gap, students of global governance need to develop research designs
that allow for empirically investigating the effects of informal and formal modes
of governance in a comparative perspective. Taking Kratochwil seriously requires
nothing less than developing a comparative research agenda on the emergence,
design, and effectiveness of the diverse arrangements that constitute the complex
institutional architecture of contemporary global governance.
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