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Introduction

The present paper attempts to provide an abstract and theoretical account
of conflicts of rights in international human rights law. It does not focus
on the jurisprudence of international courts, it takes a distance from
practice and reflects on the options that international human rights law (as
an academic discipline) has for resolving conflicts of rights, keeping in
mind the contributions of neighbouring fields such as constitutional law,
ethics and political philosophy. It aims to develop a taxonomy of the
methods available for resolving conflicts of rights in international human
rights law and to determine which of these options is better.

The study is structured around the notion of a meta-rule. It opposes the
notion of resolving conflicts according to one’s own wisdom to that of
resolving conflicts following a rule. A meta-rule is a rule about the application
of other rules. A specific sort of meta-rule — a conflict rule or collision norm —
could determine, inter alia, which right to prefer in case of conflict.!

1 For a discussion of conflict norms see A Peczenik, On Law and Reason (Springer,
Heidelberg, 2009) 342. See ] Hage, Studies in Legal Logic, Law and Philosophy Library
(Springer, Dordrecht, 2005) 94.
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Nevertheless, international human rights law does not provide us with ready-
made, effective meta-rules for resolving conflicts of rights. Therefore the
question is: can judicial practice come up with useful and defensible meta-
rules for this purpose?

Conflicts of rights are a neglected topic in international human rights
law. A rapid overview of the main textbooks on the subject reflects an
almost complete lack of coverage of the issue.? This is perplexing considering
that a neighbouring topic, the limitation of rights due to concerns of public
policy, is well covered. One can hypothesize that given the fact that most
international human rights litigation usually involves only one right-claiming
party versus the State, the rights of third parties fade from view.? This does
not mean that the rights of third parties not present in the litigation are not
relevant. If the defending State alleges that it is pursuing an interest related
to rights of third parties, it would be improper to judge the legality of state
conduct through the restrictive lens of the limitations doctrine. Limitations
of rights are meant to be exceptional and the justificatory burden on the
State invoking a limitation is very high.* If there is a right of a third party on
the other side of a case, that right is just as worthy as the right of the petitioner,
and there is no reason to stack the odds against it.

The title to the present study presupposes that human rights really conflict.
This can be seen as problematic, some scholars have argued that proper
human rights do not conflict, or that conflicts between rights are only
illusory because once human rights receive their proper interpretation the
conflict fades away. Whether this is true or not cannot be dealt with now.’
At this point it is enough to assert that in actual practice one can find
situations of real or apparent conflict quite often. For instance consider the
following streamlined examples, abstracted from actual cases:

Celebrity: a paparazzo asserts his right to publish photographs of the
private life of a celebrity under freedom of speech, and the celebrity asserts
her right to prevent such publication under the right to privacy.¢

2 Arguing that there is a general lack of literature on the topic see E Brems, Conflicts
between Fundamental Rights (Intersentia, Antwerp, 2008) 1.

3 See E Brems, ‘Conflicting Human Rights: An Exploration in the Context of the Right to a
Fair Trial in the European Convention for the Protection of Human Rights and Fundamental
Freedoms’ (2005) 27 Human Rights Quarterly 304-5.

4 On the traditional requirements for allowing a limitation of legality, legitimacy of aim,
proportionality and necessity in a democratic society see F Mégret, ‘Nature of Obligations’
in D Moeckli, S Shah and S Sivakumaran (eds), International Human Rights Law
(Oxford University Press, Oxford, 2010) 141-3.

5 But see the section of this article titled ‘Conflicts: real or illusory?” below.

¢ Cf Von Hannover v Germany (Merits), Application no 5§9320/00, ECHR Judgment of
24 June 2004.
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Kidnapping: A person is suspected of having kidnapped a child, whose
life may be in danger. The police consider torture as a means to extract
information that may save the life of the victim. The right to life of the
child is pitted against (inter alia) the right of the suspected kidnapper of
being free from torture.”

In general, this paper proceeds in five steps. First it addresses what precisely
a conflict of rights is. Second, it explains the relationship between conflicts
of rights and the rights’ catalogue. Third, it explains the exhaustion of
traditional rules of international law with regard to conflicts of rights
and systematically describes the judicially crafted meta-rules that can be
developed for resolving these conflicts. Fourth, it takes a position with
regard to the question of whether conflicts of rights should be considered
real or illusory. Finally, it takes a position as to which method of resolving
conflicts is better.

While the topic of this paper has been extensively studied in a domestic
context, this contribution does not aim to be a mere application of domestic
knowledge to the international environment. Rather it attempts to move
the discussion forward, by presenting a more refined analytical description
of the methods used to resolve conflicts of rights and a systematic analysis
of their added value.

What is a conflict of rights?

Rights prescribe duties. Every right prescribes at least one duty, and most
prescribe more than one duty.® What is meant by ‘conflict of rights’ is that
the duties prescribed by two or more rights are not co-possible at a given
time and place, that they cannot be jointly realized, because the performance
of the actions required to comply with a duty arising under one right
renders impossible the performance of the actions required to comply with
a duty arising from another right.” These duties may be negative duties

7 Cf Gdfgen v Germany (Merits and Just Satisfaction), Application no 22978/05, ECHR
Judgment of 1 June 2010 [Grand Chamber].

8 See J Waldron, ‘Rights in Conflict’ (1989) 99 Ethics 506, 510. This theoretical point
seems to be widely accepted in international human rights law through the recognition of
positive and negative duties in the case law of the European Court of Human Rights, the
adoption of Henry Shue’s tripartite typology of duties to respect, protect and fulfil at the UN
level and at the African Commission on Human Rights as well as the recognition made by the
Inter-American Court of Human Rights that Article 1 includes negative duties (respect) and
positive duties (ensure).

9 On this characterization see H Steiner, An Essay on Rights (Blackwell, Oxford, 1994)
2-3 and ‘The Structure of a Set of Compossible Rights’ (1977) 74 The Journal of Philosophy
767-8.
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(duties of inaction) or positive duties (duties of action). Conflict may occur
when: (1) one right prescribes something and another right prohibits it and
(2) when one right prescribes something and another right prescribes
something else, and both prescriptions cannot be done jointly. This can be
illustrated with examples as follows:

(1) Positive duty vs negative duty: The state has the duty to protect its
citizens from discrimination, but also the negative duty to respect the
freedom of speech of people harshly criticizing a particular minority.

(2) Positive duty vs positive duty: Rights require the state to increase the
number of schools and hospitals in a province, but there is not enough
money to do both.

Additionally one could imagine the following situation: (3) a right prohibits
something and prohibits something else, and the two prohibitions should
not be complied with jointly. Consider the hypothetical case of Jim devised
by Bernard Williams:

(3) Negative duty vs negative duty: A foreigner sees that a rebel group is
about to execute a group of natives. The rebel leader tells the foreigner
that if he shoots the chief, he will let the rest of the group members live.
The foreigner is put into a situation of choosing which right to violate,
the right to life of the chief, or the right to life of the whole tribe, and
both courses of action are prohibited.!?

But, do these prohibition vs prohibition cases really reflect a conflict between
negative duties? The agent put in such a dilemma may always honour both
negative duties by simply refusing to do anything, even if this leads to
a terrible consequence.!! On the other hand, if he does this, he will be
missing an opportunity to reduce the amount of rights violations in the
world, irrespective of who the perpetrator is. But this smuggles in a sort of
positive duty to reduce violations. Consequently it seems that negative
duties cannot conflict. Conflict in this case requires a third rule, establishing
a positive duty of some sort.!2 This may be a vague principle, like stating
that one should take opportunities to reduce the amount of rights violations
in the world, or something more concrete, like the foreigner having a
positive duty to protect the life of the tribe given his specific situation. But
in any case, (3) can be reduced to an indirect version of (1).

10 See B Williams, ‘A Critique of Utilitarianism’ in JJC Smart and B Williams (eds),
Utilitarianism: For and Against (Cambridge University Press, Cambridge, 1998) 98-9.

11 See A Gewirth, ‘Are There Any Absolute Rights?” in A Gewirth Human Rights: Essays
on Justification and Applications (University of Chicago Press, Chicago, 1982) 227-30.

12 See ] Hage ‘Rule Consistency’ (2000) 19 Law and Philosophy 376.
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Rights do not only encapsulate duties, but also permissions. Permissions
should be understood as realms of free choice, where a person that is permitted
to do something may freely choose to do it or not.!3 Therefore another case
can be added to our list: (4) a permission for person o to do @ clashes with
both (A) the existence of a duty for person o not to do @, and (B) a duty for
person o to do @, as in both cases free choice is eliminated. Thus:

(4) Permission (free choice) vs negative duty or positive duty: (A) The State-
endorsed permission of citizens to defend their life with deadly force when
threatened conflicts with the right to life of the assailant. (B) The State has
recognized freedom to choose one’s work; on the other hand, there
is a national health crisis and a shortage of medical personnel. A conflict
would arise if the State made the practice of medicine for accredited
doctors compulsory in an attempt to further the right to health.

It must be emphasized that actual rights are more complex than the
positive duties, negative duties and permissions discussed above. It is better
to see each human right as a broad, sometimes unspecified normative
regime which may include a range of negative duties, positive duties and
permissions, and it is important to identify what is really conflicting in
each case. For instance it would be wrong to identify a ‘liberty right’ like
freedom of speech only with a permission to speak. It also includes negative
duties for the state not to censor speech, and even some positive duties for
the state to provide protection for the speaker.!* If the state cannot provide
protection for a speaker because of scarce resources — because there are no
available policemen at the time — it is not the ‘permission’ aspect that is
entering into play, but the positive duty.!d

Conflict has been defined as a situation where it is impossible to carry out
the conducts prescribed or allowed by the rights jointly, but this notion of
impossibility is vague and can only be assessed with a view to certain assumed
constraints on action.'® Certainly ‘impossible’ includes the physically

13 This view of permission as free choice resembles that of the concept of ‘indifference’ in
Soeteman, which clashes with both something being mandated, and something being prohibited
(and with the absence of a norm). See A Soeteman, Logic in Law: Remarks on Logic and
Rationality in Normative Reasoning, Especially in Law (Kluwer, Dordrecht, 1989) 173, 317.

14 Liberty rights in international human rights law will never be mere permissions; they will
never be fully devoid of duties for the state. See HLA Hart, Essays on Bentham (Clarendon,
Oxford, 1982) 172.

15 On the existence of these sorts of positive duties see Plattform ‘Arzte fiir das Leben’ v
Austria (Merits), Application no. 10126/82, ECHR Judgment of 21 June 1988.

16 There is an important discussion on the notion of impossibility in GH von Wright,
Norm and Action: A Logical Inquiry (Routledge, London, 1963), 48-51. It is necessary to note
that how strong a notion of impossibility is going to be adopted by a legal system is a significant
substantive question.
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impossible, but it may refer also to institutional impossibilities. For instance,
with regard to example (2) above, it may be possible to build both schools
and hospitals if the state is willing to confiscate private property, but such
a move is institutionally prohibited and therefore unavailable. Institutional
constraints may also be understood as unstated rules.!”

The catalogue of rights and the centrality of conflicts

Taking the notion of co-possibility seriously, it is clear that a catalogue of
rights should not include conceptually conflicting rights such as freedom
from slavery and the right to own slaves. This is trivial. But the more
serious question is: can the problem of conflict of rights be avoided by
reducing the catalogue of rights to only rights that are co-possible in all
circumstances? This is attractive because the solutions to the problem of
conflicting rights are not wholly satisfactory, and the phenomenon of conflicts
puts into question the idea that rights can function as self-sufficient apolitical
trumps.

Keeping in view the undesirable side effects of admitting conflicts of
rights, some scholars have developed an extremely revisionist view of the
human rights catalogue, asserting that it is necessary to accept that some
rights therein are mistakenly included, or at least that they do not fulfil the
requirements of an ideal rights catalogue.!® The revisionist proposals tend
to suggest that one can elaborate a co-possible bill of rights by setting forth
only negative rights in independent domains.!” Negative rights, they argue,
do not conflict with one another because these demand only inaction and
nobody’s inaction can conflict with anybody else’s inaction.2?

These proposals are unsatisfactory at two levels. First, negative
rights, to be meaningful legal rights, require enforcement and some
form of compensation in case of violation, and both entail positive
duties open to conflict in a context of scarce resources.?! Second, such

17 See Hage (n 12) 374, 376.

18 See for instance Steiner, “The Structure of a Set of Compossible Rights’ (n 9) 769. This is
also Robert Nozick’s position. See also P Vizard, Poverty and Human Rights: Sen’s ‘Capability
Perspective’ Explored (Oxford University Press, Oxford, 2006), 32-5. For a revisionist critique
of the existing international human rights catalogue, using inter alia a requirement of
‘practicability’ which is close to the notion of co-possibility used here, see generally M Cranston,
‘Are There Any Human Rights?’(1983) 112 Daedalus 1-17.

19" See Steiner, An Essay on Rights (n 9) 225.

20 Tbid 204: “The demand for respect for (compossible) rights is always equal to our ability
to supply it.”

21 The idea that even negative rights require positive duties to be meaningful is extensively
developed in S Holmes and CR Sunstein, The Cost of Rights: Why Liberty Depends on Taxes
(Norton, New York, 1999).
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restricted catalogues of rights might be undesirable. They are disconnected
from actual human needs and thus uproot human rights from their
justifying soil. If one thinks that what is dislikeable from conflict of rights
is that they allow too much discretion on the part of the judge, the restricted
catalogues may eliminate such a problem, but at the price of offering a list
of rights that is unconvincing politically.22

Another enterprise on this direction is that of reducing conflicts, not
eliminating them. Rawls argues that human rights should have a co-possible
central range of application.?? They may conflict at the margins, but as
long as such a conflict is peripheral, the catalogue of rights is admissible.
This is a commendable approach aimed, not at making the problem of
conflict disappear at any price, but at reducing it to a marginal size. It goes
hand in hand with the sensible preoccupation of preventing human rights
dilution; as more and more human rights are created there is a risk of making
everything that is desirable a human right and of thereby undermining the
urgency of the subject.2* Nevertheless, the Rawlsian approach is not the
end of the problem. Lawyers are usually called on to litigate the ‘hard cases’,
which, infrequent as they may be, often represent intractable conflict of
rights in need for resolution. For instance freedom of speech and privacy
do conflict, and few would suggest taking them out of the catalogue of
rights.

In any case, one must keep in mind that international lawyers work
with the real catalogue of rights, and not the ideal, minimal and coherent
catalogues of the philosophers.2> Human rights catalogues nowadays are — if
anything — expansive.26

Methods for resolving conflict: the need for judicially created meta-rules

The problem of conflicting human rights is different from (and more
intractable than) the problem of conflicting ordinary rules due to two
reasons. First, there are no legally specified meta-rules that can be used to

22 Expressing similar concerns see Waldron (n 8) 504. Consider in this light the affirmation
of the preamble of the Vienna Declaration and Program of Action that ‘all human rights derive
from the dignity and worth inherent in the human person, and that the human person is the
central subject of human rights and fundamental freedoms’.

23 See J Rawls, Justice as Fairness: A Restatement (Belknap, Cambridge, 2001) 112-13.

24 See A Gutmann (ed), Human Rights as Politics and Idolatry (Princeton University Press,
Princeton, 2003) x.

25 See JW Nickel, Making Sense of Human Rights (Blackwell, Malden, 2007) 7.

26 On the expansive nature of human rights in the international see P Alston, ‘Conjuring up
New Human Rights: A Proposal for Quality Control’ (1984) American Journal of International
Law 78 (1984): 609-11.
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solve a conflict of rights, and second, there are no (legally established)
higher values to which one can appeal.

When an ordinary legal norm enters into conflict with another legal norm,
one can usually resolve the conflict through application of pre-established
rules of interpretation. At the international level, these sorts of rules can
be found in the Vienna Convention on the Law of Treaties (1969).
Nevertheless, some of these rules like hierarchy, lex posterior, lex specialis
seem to be inapplicable for human rights, which are meant to stand jointly
at the apex of the legal hierarchy, and are not meant to be derogated by
other rights, but rather are expected to coexist harmoniously, and do not
seem to stand in relations of more general to more specific to each other as
they are all required as a minimum for human dignity.2” Although these
features are more obvious in constitutional bills of rights, they are also
part of human rights treaties, specially through the theory of ‘objective
obligations’, according to which human rights treaties are meant to constitute
limits to the freedom of action of states and operate beyond reciprocity
defining a realm of jointly policed obligations,?® and the ‘living instrument
approach’ according to which human rights treaties develop a life of their
own, beyond the limited intentions of the drafters.?’ This has led to the
idea of the constitutionalization of human rights treaties.3?

Other rules such as effet utile, intent of the drafters and teleological
interpretation seem to be applicable, but are not by themselves very
illuminating. Effet utile can suggest the importance of coherence, that in
principle all the rights in a conflict should be honoured, but it does not tell
us how to achieve that result. Looking at the drafting history of the treaty
may suggest the preferred solutions for some conflicts, but this is unlikely.
Drafting history may devote some space to the content of rights, but it will
rarely foresee their conflicts, much less resolve them. Finally, teleology
asks us to interpret rights with a view to their object and purpose, but if
there are no legally recognized values beyond the rights themselves,
it seems difficult to find a rich, non-polemical source of value, against the
background of which conflicts may be defused.

27 Consider point 5 of the Vienna Declaration and Program of Action: ‘All human rights
are universal, indivisible and interdependent and interrelated. The international community
must treat human rights globally in a fair and equal manner, on the same footing, and with the
same emphasis.’

28 See J Christoffersen, ‘Impact on General Principles of Treaty Interpretation’ in M Kamminga
and M Scheinin (eds), The Impact of Human Rights Law on General International Law
(Oxford University Press, Oxford, 2009), 44-6.

29 See ibid, 47-50.

30 See M Scheinin, ‘Human Rights Treaties and the Vienna Convention on the Law of
Treaties: Conflict or Harmony?” in Venice Commission The Status of International Treaties on
Human Rights (Council of Europe, Strasbourg, 2006) 48-50.
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Furthermore, when ordinary legal rules conflict, one can use the higher
values of the legal system to guide the application of the meta-rules. In this
sense, it is true that the meta-rules will not always point in the same
direction, but taken together with the values of the constitution, it is
possible that a legal decision-maker will find sufficient guidance in the law
to resolve the conflict satisfactorily. Nevertheless, as already mentioned,
recourse to higher values is arguably not available for conflicts of human
rights as human rights are already the highest point in the system.

The doctrine of limitations of rights — as developed in the jurisprudence
of the European Court of Human Rights — and the problems posed by
conflicts of rights are also different. For limitations of rights there is a
relatively fixed decision procedure already in place in international law,
whereupon limitation is only valid if (1) the right in question allows
limitations in the first place, (2) the limitations are prescribed by law,
(3) the limitations pursue a legitimate aim, and (4) the limitations are
proportional and necessary in a democratic society.! This decision procedure
is often strengthened by a presumption that limitations are meant to be
exceptional.32 No such detailed, generally-agreed-to conceptual apparatus
exists for conflicts of rights.

In the absence of applicable, effective collision norms, conflicts of rights
may be handled by a primordial form of balancing where the judge simply
decides which of the rights in question is more important, or as the
metaphor goes, which right has more weight.33 But doing this seems to
enable unfettered discretion, to the point that the resolution to the conflict
of rights can hardly be seen as a legal decision. It is not possible to say that
a judge would be ‘following rules’, even grossly indeterminate rules, in
coming up with the solution.

To constrain this, doctrine has proposed special methods for resolving
conflicts of rights. These methods can be explained as meta-rules that
allow conflicts of rights to be resolved through rule application. Given the
fact that these methods do not appear expressly in the law, they would
have to be judicially adopted meta-rules, but as we will see, they might
be able to derive their justification from an interpretation of the law.
Borrowing from American constitutional doctrine, one could say that
these judicially adopted collision norms may be understood as meta-rules

31 See Mégret (n 4) 141-3.

32 See K Boyle, ‘Though, Expression, Association and Assembly’ in Moeckli, Shah and
Sivakumaran (eds) (n 4) 259-60

33 This has been called ‘simple’ or ‘unrestrained” balancing. See M Novak, ‘Three Models
of Balancing (in Constitutional Review)’ (2010) 23 Ratio Juris 106. But it is better to see this
as a general mode of reasoning, than as a method for solving conflicts of rights.
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drawing their inspiration and authority from international law, but not
required by international law, which are used to resolve conflicts of rights,
or at least constrain judicial discretion when conflicts occur.3*

As we will see, all the meta-rule approaches have strong evaluative elements,
they do not eliminate discretion, but they do constrain it. Furthermore,
since the approach is rule based, it tends towards stability. It creates
expectations that the same meta-rules will be applied on future cases in the
same manner. Therefore, through the application of a meta-rules approach,
every legal dilemma becomes slightly less dilemmatic with the passage of
time, as a value of legal certainty is added to one side of the conflict, with
increasing weight.3?

Hierarchy

A first solution is to create a very simple, very determinate meta-rule for
solving conflicts of rights, a rule of hierarchy. Earlier we argued that all
human rights are formally on the same level, but maybe this is not true if
one looks at things more substantively. It seems intuitively clear that life is
more important than freedom of speech, and that the right to food is more
important than the right to paid vacations, so one is tempted to consider
the possibility of putting all human rights in a hierarchy and resolving
conflicts lexically, so that the higher rights always trump the lower ones.3¢
This meta-rule would have the benefit of clarity; after the location of the
conflicting rights in the hierarchy is determined, the solution to the conflict
becomes almost mechanical. Nevertheless, this advantage seems to be
outweighed by the disadvantages.

First, in many cases one cannot say without controversy that one right
has precedence over another in a general fashion, because the importance
of a right will depend fundamentally on context. Going back to Celebrity,
in most accounts the right to freedom of speech is of higher status than the

34 The original quote goes as follows: ‘Were our understandings of judicial review not
affected by the mystique surrounding Marbury v. Madison, it might be more readily recognized
that a surprising amount of what passes as authoritative constitutional ‘interpretation’ is best
understood as something of a quite different order — a substructure of substantive, procedural,
and remedial rules drawing their inspiration and authority from, but not required by, various
constitutional provisions; in short, a constitutional common law subject to amendment,
modification, or even reversal by Congress’ HP Monaghan, ‘The Supreme Court 1974 Term.
Foreword: Constitutional Common Law’ (1975) 89 Harvard Law Review 2-3. On decision
rules as such — and making reference to the text quoted from Monaghan — see MN Berman,
‘Constitutional Decision Rules’ (2004) 90 Virginia Law Review 4.

35 See Peczenik (n 1) 99-100.

36 For a discussion of hierarchy in Constitutional Law of Italy and Germany, that has some
affinities to the present discussion, see G Pino, ‘Conflitto e Bilanciamento tra Diritti Fondamentali.
Una Mappa dei Problemi’ (2007) 28 Ragion Pratica 236-40.
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right to privacy. Free speech is central to the conservation of a democratic
society, and it is also the tool through which other rights are protected.3”
Nevertheless, in the particular case, it seems intuitive to wish to give more
value to privacy. Even extremely important rights such as the right to
life might need to give way to less essential rights in specific contexts; for
instance,

Euthanasia: A terminally ill person challenges the non-existence of laws
permitting or facilitating euthanasia in his country on the basis of the
right to privacy, arguing that it should be a personal decision for him to
choose when and how to end his life. The state argues that his challenge
cannot proceed, because he has a non-waivable right to life, which the
state can not infringe, and which the state must protect against third
parties.38

It is not unreasonable to consider that in Euthanasia, the right to privacy
outweighs the right to life (admittedly, depending on the nature of the
illness, some elements of the right to be free from torture can also be
brought to bear against the right to life in this case).

Second, it is dangerous to try to identify more important rights. Such
an enterprise can easily devolve into an ideological exercise, where
“Western’ states push for a higher rank for civil and political rights, while
other states push for recognition of ‘development’, economic, social and
cultural rights and rights of communities (or peoples) above ‘bourgeoisie’
freedoms. The difficulty of selecting more important rights seems to
introduce a strong discretional element that the hierarchy meta-rule meant
to remove.

One way to restrain this is to try to find a basis for hierarchal order
in international law itself. Despite the UN’s refrain of interdependency,
interrelatedness and equal value of all human rights,3? there may be
indications in international law that some rights are more important than
others.40 A few rights, such as freedom from torture, freedom of conscience,
the prohibition of slavery and the right to personality appear to be absolute,

37 See Boyle (n 32) 266.

38 Cf Pretty v. The United Kingdom (Merits), Application no. 2346/02, ECHR Judgment
of April 29, 2002. Although the conflict with the right to life is not explicitly played out in this
case, the United Kingdom does suggest that under the right to life there might be a positive
obligation to force-feed prisoners against their will (para 36).

39 Consider point 5 of the Vienna Declaration and Program of Action: ‘All human rights
are universal, indivisible and interdependent and interrelated. The international community
must treat human rights globally in a fair and equal manner, on the same footing, and with the
same emphasis.’

40 See generally ID Seiderman, Hierarchy in international Law: The Human Rights
Dimension (Intersentia, Antwerp, 2001).
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and maybe they can even be considered to be ius cogens.*! Other human
rights, such as the right to life and fair trial are defined, within their respective
treaties, as non-derogable in times of emergency, other rights have no
special qualification, and other rights are expressly limitable for matters
of the public good. All these qualifications can be seen as signals by the
drafters to the treaty interpreters of the relative importance of the rights.*?
Nevertheless, not all of these ‘signals’ are univocal. For instance, the fact
that certain rights that cannot be derogated at times of emergency may
simply reflect that there is no reason to think it is useful to derogate the
right in such a context, and what the treaty drafter is trying to do is
to avoid an opportunistic derogation, not signal the importance of the
right.43

Third, further complications appear if one takes into account that rights
are actually bundles of obligations and permissions, and the importance of
a right is not necessarily shared by all its duties and permissions. So for
instance, while most would agree that the right to life is at the top or near
the top of any reasonable hierarchy, some could object that what is at the
top is the duty of the state not to kill arbitrarily. Other duties, like criminal
prosecution of murderers, are more nuanced, and should be balanced
against other concerns (consider in this light the peace vs justice debate
with respect to transitional societies). This understanding undermines
the attempt to derive a hierarchy from signals in international law. The
prohibition of torture is clearly ius cogens, but the duty to punish the
torturers severely — usually seen as a duty arising under the right to be free
from torture — might not share this property.

Finally, hierarchy is an inherently limited meta-rule; it does not solve all
possible conflicts of rights. Unless one ranks every right (which seems
impossible) there will always be the possibility of conflicts between rights
in the same rung of the hierarchy.** And even if one ranks every right,
hierarchy does not tell us how to resolve conflicts between the same right
of two persons, or between different duties contained in the same right.*’
Consider:

Conjoined twins: A and B are born as conjoined twins. Tragically, if they
are not surgically separated, they will both die, but if they are separated,

41 See M Nowak, Introduction to the International Human Rights Regime (Nijhoff,
Leiden, 2003) 58.

42 A key proponent of this sort of hierarchy is Professor Theo van Boven. See T van Boven,
‘Categories of Rights’ in Moeckli, Shah and Saivakumaran (eds) (n 4) 181-3.

43 See Seiderman (n 40) 275.

44 See Pino (n 36) 239.

45 In fact, the same right may conflict with itself in the so called intra-rights conflicts. See
Waldron (n 8) 513-14.
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only one of them will die. Consequently, the rights to life of A and B are
pitted against each other.*¢

These objections suggest that meta-rule of hierarchy is too stiff and limited
to solve the problem of conflicts of rights, and the benefits it brings at the
level of determinacy are outweighed by its inflexibility or undermined
by the difficulty of constructing the hierarchy. Nevertheless, it might be
reasonable to defend the notion of hierarchy having a lesser role. After all
that has been stated, it is still reasonable to say that generally speaking, the
rights to life, food, and freedom from torture should come first, and that
novelty rights (possibly not real human rights) such as the rights to culture
and paid holidays should come last.#” Maybe what is necessary is to have
a defeasible hierarchy, where in specific cases the abstract value of certain
rights may be defeated by contextual circumstances. This moves us to the
next method, balancing.

Balancing (as a meta-rule)

If a simple hierarchy meta-rule does not always work because it is too stiff,
it may be beneficial to substitute it for a more nuanced meta-rule that
allows for greater sensitivity to context. One option then is to use a
balancing meta-rule. This is different from the primordial balancing
described in the part of this section on methods for resolving conflicts.
Here the idea is that while the judge will evaluate something as being more
important than something else, this act will not be wholly free, but
constrained as to which factors to take into account by the balancing
formula.*® Such meta-rule based balancing strategies can be divided in two
categories: those that conceive balancing as an act of displacement and
those that conceive balancing as an act of optimization.

Displacement balancing. Displacement balancing departs from the idea
that one can either comply or not comply with a right, without there
being any middle ground.*’ Consequently, when rights conflict, one
must choose which right to comply with, and in choosing one of the
rights, the other right is displaced completely. Unlike primordial, rule-
free balancing, the judge is given some parameters in order to decide

46 CfRe A (Children) (Conjoined Twins: Medical Treatment) No 1 [2000] Human Rights Law
Reports, 721. Cited in L Zucca, ‘Conflicts of Fundamental Rights as Constitutional Dilemmas’ in
E Brems, Conflicts Between Fundamental Rights (Intersentia, Antwerp, 2008) 23.

47 See Articles 24 and 27 of the Universal Declaration on Human Rights.

48 This has also been called categorical balancing. See Novak (n 33) 107.

4 Defending the idea that traditional fundamental rights behave in this fashion see M Atienza
and JR Manero, ‘Sobre Principios y Reglas’ (1991) 10 Doxa 108-10.
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which right to prefer. For instance, the judge may be asked to consider
only:

(1,) The abstract weight of the rights.
(2,) Concrete weight of the right in a specific context of application.>?

This coheres nicely with intuitions of some rights being more important
than others — as discussed in the section on hierarchy — but while the
hierarchy is inflexible, balancing allows other considerations to outweigh
the abstract importance of the right on occasions. A right may have a very
high abstract weight, but may have a much lower weight in the particular
case or vice versa. In this way, one is able to retain the good elements of
hierarchy, while allowing for greater sensitivity to context. So cases like
Celebrity and Euthanasia become easier to resolve in a way that satisfies
our intuitions. Freedom of speech and the right to life do have a higher
abstract weight than privacy, but in both of these cases, the concrete
weight of privacy in the context of application is high enough to displace
the abstract weight of the countervailing rights. Conversely, the prohibition
of torture in a case like Kidnapping becomes more uncertain.

Nevertheless, balancing as a meta-rule introduces its own difficulties.
For one, multiple formulas for balancing can be brought up, and there is
no clear methodology to decide which one should be adopted. For instance,
to the three elements set forth above, one could add a hypothetical third
principle:

(32) Expectations of society that a certain right will prevail over another.
Or a fourth:
(4,) The amount of aggregate societal utility expected from the decision.

And so forth.

Also, the example above (1,-2,) assumes that each abstract consideration
merits the same degree of attention. One could deviate from it by
establishing that the abstract weight of the rights is the predominant
consideration, and that any other consideration can only overcome its
abstract weight if it is significantly higher (as if the value of the first
consideration were multiplied by 5 and the second by 1).

A key element of most attempts at devising balancing formulas is a reference
to weight, as in (1,-2,). But what is this ‘weight’ that is referred to here?

50 These criteria have been adapted from Alexy’s balancing formula. See R Alexy, ‘On
Balancing and Subsumption: A Structural Comparison’ (2003) 16 Ratio Juris. It is an
adaptation because Alexy does not support this sort of displacement balancing, but
optimization balancing which is addressed below.
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One could speak of importance, but it would still be unclear, importance
according to what? The notion of weight seems to presuppose that there is
a common currency underneath the rights, which can serve as basis for the
act of balancing, and that this currency can in fact be measured. This
leads into the objections of incomparability, incommensurability and
arbitrariness.”!

Incomparability here refers to the fact that because most of the rights
are extremely important, it is not possible to rationally consider trade-offs
between them. It is nonsensical to ask how many lives lost justify one act
of torture, because both represent ultimate values that cannot be traded
against the background of a common currency, nor judged against the
background of an even higher value. 2 Alternatively, rights may be only
incommensurable, so that in a conflict of rights a person may be asked to
pick one of the rights in conflict, no matter how terrible the choice is, but
he will not be able to say by how much, or according to which objective
metric one right is better than the other. In this case it is important to
consider on what grounds other than mere preference is the person making
this choice, leading to the problem of arbitrariness. One may consider
that rights are comparable and commensurable because there is a common
currency of all human rights after all, a key good that dominates all rights
like freedom or human dignity. Even if this were true, it does not avoid the
charge of arbitrariness, because lacking a reliable mechanism to measure
freedom or dignity, all judgments assigning concrete or abstract value to
rights would be highly subjective.’3

Optimization balancing. Unlike displacement balancing, optimization
balancing departs from the notion that rights are not ‘rules’ that can only
be complied with or not, but that they are ‘principles’, which allow different
degrees of compliance.’* Then the logic of principles suggests that one

51 Differentiating incommensurability from incomparability see R Chang ‘Introduction’ in
R Chang (ed), Incommensurability, Incomparability, and Practical Reasoning (Cambridge,
Harvard University Press, 1997) 1-2.

52 An analogous point is made forcefully by B Williams, who argues that it makes no sense
to consider the trades in values that undermine a central element of a person’s life project.
In this sense, there may be something objectionable of a judge or citizen that easily contemplates
these sorts of trade-offs. See B Williams, ‘Persons, Character and Morality’ in Moral Luck:
Philosophical Papers 1973-1980 (Cambridge University Press, Cambridge, 1981) 13-14, 18.
More generally on incommensurability see B Williams, ‘Conflicts of Values’ in ibid 72-3,
77, 80.

53 See JA Garcia Amado ‘El Juicio de Ponderacion y sus Partes. Una Critica’ en Ricardo
Garcia Manrique, Derechos Sociales y Ponderacion (Fundacion Coloquio Juridico Europeo,
Madrid, 2007). See also M Tushnet, ‘Essay on Rights’ (1984) 62 Texas Law Review 1372-3.

54 See R Dworkin, Taking Rights Seriously (Cambridge, Harvard University Press, 1977) 24.
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should find a point of optimization, in which all competing principles are
complied with in their highest degree.>®

For optimization balancing one can think of a formula that is almost
identical to the one used for displacement balancing, only that instead of
asking the judge to identify the most important right, it asks the judge to
identify the point at which a limitation of one right to provide for another
right is optimal with a view to the maximization of a core value, such as
human dignity across both rights. So the judge will be directed to consider
the following factors:

(1p) The abstract weight of the rights in question.

(2p) The relative weights of the rights, jointly considered, so that ‘the greater
the degree of non-satisfaction of, or detriment to, one right or principle,
the greater must be the importance of satisfying the other’.

(3p) The degree of certainty one has about the justifiability of interfering with
one right in order to provide for another so that ‘the more heavily an
interference with a constitutional right weighs, the greater must be the
certainty of its underlying premises’.>¢

The main difference to the scheme of 1,-2, is made in the second criterion
(in the context of this essay, we can ignore the third criterion), which
presupposing that rights can be complied with in degrees points towards
optimization, the situation in which both principles are complied with to
the greatest extent possible, taking into account their weight. This notion
of weight seems to make reference to a value that has to be maximized
across rights, and the usual candidate is human dignity.’” An early Rawlsian
approach also was oriented towards optimization of rights on the background
of a common currency, but attempted to maximize freedom (the most
extensive liberty) instead.’®

A benefit of optimization balancing versus displacement balancing is
that the former explicitly entertains the possibility of finding the optimal
degree of rights’ protection in a situation of partial compliance with
various rights.’? Such flexibility might be beneficial, so for example in
a case of speech that offends the rights of others, criminal liability may
be considered too great a restriction of freedom of speech, but not civil liability;

35 See R Alexy, ‘On the Structure of Legal Principles’ (2000) 13 Ratio Juris 295.

56 This is Alexy’s model as presented in R Alexy ‘On Balancing and Subsumption: A Structural
Comparison’ (2003) 16 Ratio Juris 446.

57 But Alexy seems to ask us to optimize rights judging their importance from the point of
view of the Constitution. See ibid 442.

58 See HLA Hart, ‘Liberty and Its Priority’ (1973) 40 The University of Chicago Law
Review 542-7.

59 See Alexy (n 55) 295.
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consequently civil liability may be thought to be the optimal point of
balance between the principles embedded in the rights. It may also be
worrisome. In the actual case that is behind Kidnapping, an important
issue of contention was whether the reduction of penalties for a torturer
with good intentions was a justifiable compromise.®® Although such
compromises are strongly thematically connected to optimization balancing,
it is dubious that they should be unavailable to displacement balancers.¢!
To achieve the compromise result of the example sketched above, all that the
displacement balancer has to do is to decide that when a civil liability claim
is at issue, privacy displaces freedom of speech, but when a criminal
liability is at issue, freedom of speech displaces privacy. The only thing
that would be missing in this account is the notion of civil liability being
an optimum balance point between the two rights, which is an interesting
‘view from above’, but it is unclear if it really adds something new.

In general, optimization balancing suffers from the same problems as
displacement balancing. First, there is no agreement on the components of
the balancing formula. Second, more than displacement balancing, these
attempts to optimize rights depart from the basis that the rights are
comparable, that there is a common currency or metric beneath them,
which must be maximized across rights. This means that balancing is open
to the objections of incomparability, incommensurability and arbitrariness
that were discussed in the section on displacement balancing.®2

Another issue is that rights do not always seem to behave as principles.
In certain cases it seems difficult or impossible to find a middle ground
between fully complying and not complying with a right. Sometimes the
only way in which rights can be optimized is by displacing one of them.¢3

A technique that may ease the difficulty of balancing is the identification
of the core element of rights. According to this theory, rights have both a
periphery and a core, and while restrictions to the periphery are permissible,
the core must always be maintained. This suggests that before balancing,
one can discern whether one core aspect of a right is pitted against the
periphery of another right. If such is the case, the core should trump and
one avoids balancing altogether. Balancing proceeds if the conflict is

60 See Gifgen v Germany (Merits) Application no 22978/05, ECHR Judgment 30 June
2008, para 124.

61 Alexy, however, seems to believe the opposite, or at least seems to be unduly pessimistic
about the flexibility of rules. See Alexy (n 55) 297.

62 QOptimization balancing in Alexy requires some limited degree of cardinal comparison
between principles, and therefore, requires commensurability. This is seen by Alexy’s use of
numbers or words like ‘low’, ‘medium’ or ‘high’ for measuring the degree weights of principles
in collision. See, for example, Alexy (n 56) 442-3

63 See Peczenik (n 1) 341-2.
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between two cores, or between two peripheries. This procedure combines
some of the flexibility of balancing with hierarchy’s lexicality. It also
inherits some of hierarchy’s weaknesses. Just as it is difficult to identify
the hierarchy of a right, it is questionable if a judge can impartially
identify a ‘core’ in a non-evaluative fashion in the absence of a meta-rule
for identification of cores, or consensus on what the core elements of a
right are.®*

One final point must be made about the defensibility of balancing.
Displacement balancing and optimization balancing may be both justified
through reference to the idea of teleology. It may be said that human rights
serve a function, to promote a value of human dignity, and balancing,
in both of its forms, is the procedure to be used to ensure as much respect
as possible for the aims of rights. Optimization balancing can be further
defended through the notion of effet utile, as it endeavours to give each
right a proper degree of concern.

Harmonizing meta-rules

A third sort of meta-rule is a harmonizing meta-rule. A rule that tries to
bridge the apparent conflict between the rights, and through refining their
scope, ensures co-possibility. Unlike the preceding meta-rules, which apply
to rights in general, harmonizing meta-rules need to be tailored for a
specific class of conflicts. Consider:

Hate speech: Freedom of speech, naively understood, clashes with the
right to equality, when speech is used by a certain majority group
to trash the status of a minority group in a way that constitutes hate
speech.6’

This conflict can be resolved if one adds a mediating meta-rule stating that
freedom of speech does not protect hate speech, hate speech is an exception
to freedom of speech, or is outside the scope of this right. Once this sort of
meta-rule is recognized, the only thing that needs to be done is to subsume
the facts of the case to the meta-rule: is the particular thing being said hate
speech, or just harsh words? Although these sort of harmonizing meta-
rules do not exist for all rights, one can imagine that they can be developed,
and a case like Euthanasia could be dealt with them. The meta-rule in

64 This is discussed in G van der Schyff, ‘Cutting to the Core of Conflicting Rights: The
Question of Inalienable Cores in Comparative Perspective’ in E Brems (ed), Conflicts between
Fundamental Rights (Intersentia, Antwerp, 2008).

65 Most would view this as a limitation or an exception of the right to free speech rather
than a conflict of rights and this is how these cases are often treated in practice, but this does
not detract from an underlying conflict.
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question would simply state that the right to life does not extend to matters
of suicide.

In a way, these sorts of meta-rules seem to be the most determinate
method for resolving conflicts of rights. Furthermore, they do not suffer
from the rigidity of hierarchy. On the negative side, they may create too
much complexity, as every potentially conflictive rights relation would
need its own meta-rule. Some have argued that this complexity denaturalizes
the simple nature of bills of rights.¢ Still, the major problem with this
strategy is, how does one come up with such harmonizing meta-rules? All
these meta-rules are essentially contestable. For instance, although most
would agree to set the limits of freedom of expression in hate speech,
others would prefer to make freedom of speech stronger, and only refuse
protection to direct encouragements of violence.

As with optimization balancing, this sort of strategy would be supported
by the effet utile canon of interpretation, as it attempts to ensure that both
rights in conflict receive their due. Teleology seems also to be honoured,
as identifying an appropriate harmonizing meta-rule requires reflecting on
the object and purpose of the rights.

As possible ways to come up with defensible harmonizing meta-rules,
we can consider the following possibilities.

Harmonizing rules as the product of optimization balancing. First, one
can consider harmonization to be the outcome of optimization balancing.
So at first glance, the meta-rule in operation is a harmonizing meta-rule
that defines (or redefines) the scope of application of rights in order to
make them co-possible. But to find out which right is to be limited in
which fashion, the judge makes recourse to another technique, a formula
for optimization balancing. This formula constrains the judge to find a
meta-rule that maximizes a value over the conflicting rights, so for
example, the judge could ask himself, which of these two rules better
optimizes human dignity: the rule according to which freedom of speech
stops at hate speech, or the rule according to which freedom of speech
stops only at cases of direct encouragement to violence? Is a third rule
superior?

On one view, this simply restates the virtues and vices of optimization
balancing on a more abstract level, but this is not entirely so. Following up
optimization balancing with the creation of a very clear-cut meta-rule
(freedom of speech does not include hate speech) makes optimization
balancing more stable, more predictable, as in future cases judges would
only have to apply the harmonizing meta-rule, and only if this rule appears

66 See Pino (n 36) 242-3.
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to be wholly inadequate would they re-do the balancing process to find a
better rule.

Harmonizing rules as inference from an ideal.®” Another option is to derive
harmonizing rules from an ideal that informs us about the actual extent of
the rights.®® This must be differentiated from a purely discretionary act,
where the judge simply chooses which harmonizing meta-rule he prefers
and from making the harmonizing meta-rule the outcome of optimization
balancing. Instead of asking himself, ‘what distribution of the scopes of
freedom of speech and protection from discrimination is best?” or ‘what
distribution of the scopes of freedom of speech and protection from
discrimination maximizes human dignity?’, the judge will ask himself,
‘what is the true extent of freedom of speech as informed by the ideal of a
democratic society?’,%? or for some other ideal such as ‘free and equal citizens,
capable of having a sense of justice and a conception of good’,” or for
‘rational, social animals that need to exercise certain capabilities to flourish’.”!

These ideals must be differentiated from principles understood according
to Dworkin’s terminology.”? In our view, the main difference is that ideals
are images, that they are complex.”? While liberty is just one interest,

67 The strategy of inference from an ideal can also be taken up in a stand-alone fashion,
whereas on every decision, the judge simply tries to determine what his view of the grounds of
rights entails, but then it would not be a meta-rule approach.

68 The main inspiration for the discussion that follows is the method for regulating and
restricting rights that is developed in ] Rawls, Political Liberalism (Columbia University Press,
New York, 1993), Lecture VIII (especially 331-40), in response to the challenges made to
Rawls’s first principle of justice by HLA Hart. For a similar method applied to conflicts see
P Serna Bermudez and F Toller, La Interpretacion Constitucional de los Derechos Fundamentales.
Una Alternativa a los Conflictos de Derechos (La Ley, Buenos Aires, 2000).

69 This vision is invoked by the Strasbourg Court when considering whether a right should
be limited.

70 This would probably be the ideal that Justice as Fairness would recur to in the case of
conflicts of rights. See Rawls (n 68) 335.

7t The work of M Nussbaum on justice can be seen as parallel to the Rawlsian project in
relying on reflective equilibrium, but departing from a thicker, moralized conception of a
human being, which includes justice and inclusiveness as ‘ends of intrinsic value’ and ‘views
human beings as held together by many altruistic ties as well as by ties of mutual advantage,
and views the human person as a political social animal, who seeks a good that is social
through and through’. See M Nussbaum, Frontiers of Justice: Disability, Nationality and
Species Membership (Belknap, Cambridge, 2006), 158.

72 See Ronald Dworkin (n 54) 22-8.

73 The concept of ideals in Law has been brought forward by W van der Burg and S Taekema.
See W van der Burg, ‘The Importance of Ideals’ (1997) 31 The Journal of Value Inquiry 23-37
and S Taekema, ‘What Ideals Are: Ontological and Epistemological Issues’ in W van der Burg
and S Taekema (eds), The Importance of Ideals: Debating Their Relevance in Law, Morality, and
Politics (Peter Lang, Brussels, 2004).
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or one value, the ideal of a democratic society, of the free and equal citizen,
or of the good life for a rational, social animal reflects or at least intimates
a just distribution of various principles and values. Correspondingly,
inference from ideals can be used in two ways, depending on how great is
the contribution expected from them.

The more ambitious use makes ideals analogous to the virtuous person
in virtue ethics.”* The image of the virtuous person already incorporates a
balance of the competing values in such a way that persons who are trying
to be virtuous could be instructed to act like a virtuous person would
act, and not asked to balance competing values. So, for instance, the good
citizen enjoys freedom, equality, privacy, freedom of speech, freedom of
association, etc in some defined, proper measure.”®

Less ambitiously, ideals can be seen as starting points that can guide one
towards a proper identification of the right balance of freedom and rights.
In this sense, they might not be seen necessarily as an image having all the
information that is needed, but as the basis for a process of construction
that aims to solve a particular problem, that commands some allegiance,
and that is not arbitrary. In this regard, one can consider Rawls’ idea of
citizens as free and equal underpinning his construction of Justice as Fairness
in Political Liberalism; had he begun with a view of citizens as self-interested
maximizers, his concussions would have been necessarily different.”¢
In both uses, ideals are historically contingent, as far as we can see.””

In the best situation, the ideals that are invoked form part of the social
fabric, but they can also be derived from a notion of reasonableness.”8
What is necessary is that ideals are justifiable (not justified) to both parties
in litigation and society at large.

74 See E Telfer, ‘“The Unity of the Moral Virtues in Aristotle’s Nicomachean Ethics’
(1989-1990) 90 Proceedings of the Aristotelian Society 35-48.

75 See Serna Bermudez and Toller (n 68) 91-4. Specifically, the authors suggest that while
rights may seem to conflict when viewed ‘from the ground’, once the perspective of the ‘human
person’ which stands as ground for the rights is taken up, the conflicts are resolved.

76 See Rawls (n 68) 18.

77 Consider that while Rawls attempts to derive his theory from practical reason, he also
accepts that ‘reason is not transparent to itself, we can misdescribe our reason as we can
anything else’. Consequently, even the basic notions of his theory are subject to reflective
equilibrium. See Rawls (n 68) 97. Elsewhere he accepts that even in his constructivist account
of justice, not everything can be constructed; ‘we must have some material, as it were, from
which to begin’ (104) and these starting points may as well be considered historically motivated.
Rawls’s Introduction stresses the relevance of religious conflict in shaping a world where a
reasonable pluralism is a social fact (xxiv).

78 Rawls derives his starting points from an abstract notion of reasonableness, but another
way to look at his method, is to consider that in our present age, reasonable men would agree
unanimously to a view of persons as free and equal. A view of ideals that is more explicitly
grounded in social reality can be found in Taekema (n 73).
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As vague as these ideals are, they can provide interpretive guidance. For
instance, once the ideal of a democratic society is accepted, one would be
at pains to deny that certain ‘problematic’ forms of speech must be
always protected, for instance, speech criticizing the government’s policy
on minorities. Interestingly, once some harmonizing meta-rules are devised
for resolving conflicts, others may be inferred from them, with the initial
meta-rules operating as a fixed point allowing for analogy. So if speech
that asks to overthrow the government must be tolerated as long as it
does not present an immediate danger of violence, speech that is highly
satirical of the government must also be tolerated. And maybe if a
factual direct link can be made between hate speech and violence, the
aforementioned ‘fixed point’ might support a clear decision to ban hate
speech.” Over the long run, these sorts of arguments may constitute a
tradition, with a stronger presence over the minds of the judiciary — and of
citizens — than a collection of balancing decisions.

Reliance on ideals is not devoid of problems. For one, ideals are vague
and require interpretation. Additionally, there may be multiple ideas to
choose from and the choice of ideals may be highly contested. Nevertheless,
it might be productive to discuss the ideals rather than to discuss the
specific conflict of rights. A discussion on ideals will probably force people
to argue in terms that are closer to ‘public reason’ than defence of particular
interests in the sense that ideals tend to constrain those that invoke them
on pain of being declared hypocrites, and, because ideals are complex and
overshoot the specific case, the constraint is rather far-reaching.8? So if a
person argues that abortion should be prohibited on grounds of the
sanctity of life, he will find it difficult to advance a claim in favour of the
death penalty.

Finally, it is difficult to imagine that all ideals will provide guidance
to all conflict of rights questions. Some ideals such as that of
‘a democratic society’ are inherently limited, and do not say anything
of conflicts which have little relevance for democratic politics, like
those that might take place in a medical setting, although such an ideal
might suggest that the judge must abstain from resolving such conflict,
that he should defer to the political branches. Other ideals seem to be
thicker, but the thicker the ideal, the more difficult it is to achieve
consensus as regards it.

79 For exploring this sort of reasoning in relation to the restriction and regulation of rights
see Rawls (n 68) 342 ff.
80 On this surplus see van der Burg (n 73) 25.
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Conflicts: real or illusory?

Whether conflicts are real or merely illusions to be dispelled through
intellectual effort depends more on the spirit in which the topic is
approached than on the strategy that is used. This is because all the
methods to resolve conflicts of rights can be consistently interpreted as
methods that deal with the rights themselves or with our conception of the
rights.

As a practical matter, the methods are not fully neutral to the question
of whether conflict is real or illusory. The discourse of hierarchy and
balancing tends to assume that conflicts are real, while the discourse of
specific conflict rules tends to assume that conflicts are illusory. But there
is nothing necessary about these identifications. Hierarchy can be seen
as a mere ‘epistemological aid’ for putting order into our conception of
rights, and the strategy of inference from an ideal as a means developing
specific conflict rules can be seen as a mere starting point that should lead
us in the right path in practical reasoning in face of a real conflict.

That said there are two substantive reasons to consider that conflicts are
real. The first is one of economy. What sense does it make to postulate that
there is a level where rights are in harmonys, if such a level operates beyond
what we can reach? At the practical level, there is no gap between rights
and our conceptions of rights, the only rights that we can worry about are
the ones that figure in our conception of the world. The second is one
derived from the fact of tragedy. Certain choices are so unsatisfactory that
one would not be willing to say ‘this person didn’t really have a right in the
first place, it was just an illusion’ as is well illustrated by Conjoined Twins.

Evaluating the approaches

It is very difficult to evaluate the approaches discussed so far without
getting entangled in larger controversies which include, but are not limited
to, the controversy about the status of normative judgments, the extent to
which legal interpretation is indeterminate or the role of ‘the political’
in law and ethics. It would be impossible to resolve all this issues here, or
even to discuss them satisfactorily. The next best thing seems to be, to
evaluate the methods for solving conflict of rights while making explicit
the assumptions that are made with respect to these intractable questions.
For the most part, an attempt has been made to cast the net widely:
the assumptions made should be acceptable from multiple theoretical
viewpoints.

In the field of constitutionalism, it is very common to compare the value
of judicial review with that of democratic decision-making. Yet comparing
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judicial resolution of conflicts of rights with democratic resolution of such
conflicts is something that cannot be achieved in this contribution. What
this study can establish is the relative value of different methods of judicial
resolution of conflicts of rights, which method exemplifies the practice in
its best light, and this can be thought of as a first step towards comparing
them to ideal and non-ideal democratic deliberation in the future.

Assumptions

To evaluate the approaches it is necessary to first identify what are the
desiderata of a decision procedure for conflicts of rights. It is submitted
that a decision procedure will have two key objectives: it will bind judges
discretion and it will steer them towards the right answer. These two goals
cover two overarching commitments of the law, that of being ethically
good and that of being politically viable. Recognizably, there is a tension
between the goal of finding the right answer and limiting the judge’s
discretion. The more free the judge is, the more capable he is of considering
all the facts and all the reasons that may be pertinent to reach the right
decision, but likewise, the more possible that he abuses his discretion and
suits his own preferences. On the contrary, the more bound the judge is
by decision rules, the more likely that he will have to reason artificially, to
ignore key facts and reasons and thus be forced to choose an answer that
is not the best. But as we will see, the interaction between these two
requirements does not have to be one of confrontation in a zero-sum game.
The feasibility and desirability of these objectives depend on a network of
deeper presuppositions.

The idea of a right answer implies accepting some minimal degree of
moral objectivity and the possibility of rational access to it. That is to say,
that some decisions are better than others in a way that is not merely
subjective and not completely dependent on intuitions.81 An ample set of
views can satisfy this requirement. For instance, one could say that normative
judgments are best understood as expressions of emotion or commands
so that ‘killing is wrong’ means ‘I don’t like killing” or ‘do not kill?’, but
also that given facts about human nature, the possible ways in which our

81 On different degrees of objectivity of ethical judgments see B Leiter, ‘Law and Objectivity’
in ] Coleman and S Shapiro (eds), The Oxford Handbook of Jurisprudence and Philosophy of
Law (Oxford, Oxford University Press, 2002) 971. Although Leiter refers to law, not ethics,
the categorization he makes is perfectly transposable to ethics and he himself in the cited article
makes that jump. For our purposes modest objectivism would be sufficient. Modest objectivism
can be defined as the notion that ‘what seems right to cognizers under ideal or appropriate
conditions determines what is right’. Note that the modest objectivity does not need to be
reached by law by itself (understood as positive law), but that it can be reached by a combination
of law and ethical reasoning.
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emotions can be combined is limited, and that there are wise and unwise
ways of doing s0.82 Alternatively, one could argue that moral truth is like
truth in mathematics, that it does not reflect the outside world, but that it
is the outcome of a reasonable process of construction, and that the
outcome of this process determines what is right and what is wrong.83 Or
one could think that good or bad are reducible to the satisfaction of real
interests from the point of view of society, a form of social, instrumental
rationality.3* What all these views have in common is that some answers
to normative questions are better than others and reason can play a role in
identifying them.

Methodologically, we must also assume that certain widely shared,
deeply held intuitions have at least a good chance of reflecting a ‘right
answer’ to a normative question. Partial reliance on intuitions is necessary
because it will allow us to test the methods used to resolve conflicts of
rights. If moral truth is secured only by appeal to intuitions, then it is not
possible to argue with a person that has different intuitions or to prove
that he is wrong. But likewise, without some trust in our intuitions it is
impossible to critique methods that are internally consistent. Both intuitions
and methods must achieve a sort of reflective equilibrium.8>

A final issue that must settled is whether the right answer is ‘dormant
in the law’ or is it imposed from outside the law? If law is taken to
mean ‘positive law’, certainly the right answer is not in the law. If conflicts
between fundamental rights occur, positive law has clearly run out.
Conversely, if law is taken to refer to a method of normative reasoning,
in which positive law plays a role, but does not exhaust the domain, the
answer may be said to be found within law. This paper espouses the
second view.8¢ Nevertheless, which of these two views of the extent of
the domain of ‘law’ is correct might be a merely academic question of
where to draw the boundaries of disciplines because both views have
the same practical entailment. Whether we consider that the resolution
of conflicts of rights is part and parcel of ‘law’ or not, the judge must

82 See S Blackburn, Ruling Passions (Clarendon, Oxford, 1998) 308.

83 See Rawls (n 68) Lecture III.

84 See Pr Railton, ‘Moral Realism’ (1986) 95 The Philosophical Review 190.

85 On the importance of intuitions for testing normative theories see RG Frey,
Act-Utilitarianism: Sidgwick or Bentham and Smart? (1977) LXXXVI Mind 95-100. The idea
of reflective equilibrium for addressing normative issues was developed in ] Rawls, A Theory
of Justice (Belknap, Cambridge, 1999) 18.

86 On this view see generally ] Hage, ‘Construction of reconstruction. On the function of
argumentation in the law’ in C Dahlman and E Feteris (eds), Legal Argumentation Theory:
Cross-Disciplinary Perspectives (Heidelberg, Springer, 2013) (in press, manuscript on file with
the author).
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still engage in normative reasoning in order to find the best solution to
a conflict of rights.8”

The restriction of judge’s discretion that is sought does not and cannot
eliminate it. Meta-rules cannot lead to a mechanical judgment; they can
only exclude certain results.®® Furthermore, restriction of discretion must
be understood as a form of accountability, where the judicial behavior is
contrasted with relatively clear standards set forth in advance. While after
a judgment doubts may subsist on whether ‘the right answer’ was found,
it should be easier to determine whether the judge followed the meta-rules
or not. In this connection, the issue of indeterminacy of language needs to be
taken up. Here it is submitted that language includes paradigmatic cases
where language is quite determinate and areas of penumbra, where meaning
is indeterminate, but this does not mean that anything goes. After all, when
faced with penumbra, rather than attempting to identify a ‘true’ meaning,
the judge should engage in normative reasoning,’ which can be seen as
relatively determinate given the possibility of rational access to ethical truth.

The discussion that follows also assumes that judges have some willingness
to find the law, or what is best in its light, although they often fail, and that
they are looking at decision rules for guidance in this process. It recognizes
that judges are biased, but it assumes that biases can be substantially
overcome through reflection and reasoning. If one departs from an alternative
point of view that assumes that judges are thoroughly ‘political’ in the sense
that they can only care to advance the political agenda that is dear to them,
the discussion is definitively senseless, as all that the decision rules can be are
masks, facades to occult darker motives (or unrecognized biases) under the
veneer of false necessity. For many academics whose allegiance is only with
critique and deconstruction, to deny this is naive.”® But this excessive
cynicism is self-defeating. The ‘unmasking’ discourse can only be effective if
there is some standard against which to criticize deceit. Without appeal to a
higher purpose, critique loses its power.

Assessment

With these assumptions in place, it can be seen that hierarchy is by far the
worst method, because it pits the two objectives of controlling judicial

87 See Leiter (n 81) 978: ‘Even those positivists ... who deny that morality is ever a criterion
of legality may still hold that it is a judge’s duty in exercising discretion in hard cases to reach
the morally correct result’.

88 See HLA Hart, The Concept of Law (Oxford, Clarendon, 1994) 126.

89 Ihid, 129.

90 On this theme see M Koskenniemi, ‘The Effect of Rights on Political Culture,” in P Alston
(ed), The EU and Human Rights (Oxford University Press, Oxford, 1999) 107-10.
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discretion and of finding the right answer against each other in a zero-sum
fashion. In hard cases, either one keeps hierarchy and sacrifices intuitions,
or one keeps the intuitions and sacrifices hierarchy, and it is not the case
that hierarchy allows us to refine our intuitions, or to discriminate between
weaker and stronger intuitions. They must all be scarified to the single
consideration of the abstract importance of the rights in conflict. In contrast
to this undesirable situation, what is sought after is a method that can
work as an epistemological aid to finding the right answer at the same time
that they constrain the judge, and therefore produce synergies between the
ethical and political aims of a decision method.

Unlike hierarchy, the method of balancing (in both varieties of displacement
and optimization) seems to achieve this. By specifying what sorts of reasons
should be considered in solving a conflict of rights it highlights the
things that should matter for a decision maker and appears to rule out
considerations that are clearly not impartial; for instance, the ‘relative
importance of each of the right-claiming parties in conflict’ would never be
proposed as a criterion for balancing.

Even if this is true, this method leaves a lot to be desired for institutional
reasons. There is reason to think that judges are relatively bad balancers.
If a judge is simply asked to say whether in one particular case, privacy is
more important than freedom of expression, it is hard to see how his
judgment could be more reliable than that of any other citizen. This is even
more so in an international environment, where intuitive reactions to the
weight of certain reasons cannot pretend not to arise from culturally
determined sensitivities. Balancing puts the premium in the emotions
and sensibility of judges in an information-poor environment, and here
the democratic alternative (if it is available) appears to be superior to
adjudication in every way, up to the point that adjudication can only be
justified because democracy would not have the time and resources to
consider all the cases of conflicts of rights. Yet this does not mean that
a better proxy to democratic decision-making that is technically feasible
cannot be found. A commitment to balancing as a decision rule for solving
conflicts of rights would logically entail the development of culturally
varied, randomly selected international juries, which can bring more
credibility to the act of weighting and balancing, without running into the
purely technical problems of requiring democracies to attend very specific
decisions.

Additionally, one can legitimately question if balancing really leaves
something out, if it really commits judges to impartiality, and if the
categories commonly provided in balancing are helpful. Consider that any
sensible theory of the privacy-based limits to freedom of expression will
take into account concrete factual issues that relate directly to the persons
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involved, such as whether they are children or public officials. If balancing
rules this out, then it operates at a too high a level of abstraction to be much
help. In contrast, if the consideration of the relative weight of the rights in
the concrete case, allows the judge to consider that in the concrete case,
one of the parties in Celebrity is a public figure, a member of royalty or
something else, then it is difficult to see whether balancing has really left
something out; that is, it is difficult to see it as different from deciding
upon one’s own wisdom. Hence, the aim of finding a right answer is
probably honoured, but judges’ discretion is not constrained: balancing as
a meta-rule collapses into unrestricted primordial balancing.

Specific conflict rules as the outcome of balancing seems to bring much
more determinacy to the results of the balancing operation over time.
Once a specific conflict rule is set down, judges are expected to stick with
it on most occasions. If balancing is seen in a rather indeterminate light,
so that it allows almost any consideration to come in, and that therefore
it is quite close to the act of judging according to one’s own wisdom, the
addition of specific conflict rules as the outcome of balancing provides a
strong element of certainty to counterbalance this. What arises here is
simply a stare decisis system. The downside is that not much method is
brought to bear on the initial decision that establishes the conflict rule,
or on subsequent decisions that modify or reject the specific conflict rule
for another one. In these situations, all the problems of balancing
reappear.

Inference from an ideal is also much more constraining than balancing.
For instance, in light of the ideal of a fair society of free and equal citizens,
the proper measures of freedom of speech and privacy for Celebrity are
much clearer. The pre-eminence often accorded to freedom of speech makes
sense due to its political function, but the interference with the private life
of a celebrity is not related to this function, and this undermines its claim
to importance. Furthermore, the conception of citizens as free and equal
makes the paparazzo’s intrusion into the celebrity’s privacy seem manifestly
unreasonable. Most of us would not consent to be treated this way. This
can lead the judge to infer a limiting rule that freedom of speech does not
extend to the publication of matters that are essentially part of the private
life of people. Likewise, Hate Speech can be readily seen in the very
negative light that it commands, as attacking the foundational notion of
citizens being equal.

In contrast to balancing, inference from an ideal seems to have the
benefit of asking from judges something at which they are arguably good
at. Here the judge functions in an information-rich environment, where he
may claim to have some degree of expertise. By being an expert in the law,
its motivations and history, he has a better claim to know what the ideal is,
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and to correctly identify the implications of this ideal for a particular case
of conflicting rights. For the same reason, the level of constraint is higher.
With balancing, disputes can easily go down to ‘table thumping’, where
opponents simply stress the greater weight of the reasons on the other
side, as it appears to them, in inference from an ideal it is much more
feasible to claim that the judge has made mistakes of interpretation, as it
would be obvious if it is claimed that ‘speech that is critical of a particular
religion” is not protected within the ideal of a democratic society of free
and equal citizens.

The problem here is not mainly that ideals are vague and require
interpretation. Laws are also vague, and except on the most radical views,
this does not doom the project of interpretation to mere subjectivism. The
task of judging what is a ‘better, more faithful interpretation of x’ may be
a task of weighting and balancing reasons, but it is clearly cognitive, and
requires factual knowledge and expertise, rather than the summing up
of uninformed intuitions. The problems that arise on this view are the
availability of multiple ideals and the issue of their correctness.

The process of inference from an ideal makes the most sense when there
is only one dominant ideal from which to infer. When there is more than
one, inference from an ideal seems to beg the question. To assert one ideal
when there are other possible ones seems to be arbitrary. Alternatively, if
other ideals are considered and balanced against each other, the problems
of balancing are simply restated at a higher level. While there is some truth
to these objections, they do not apply in full force.

With regard to the first objection, pontification from one ideal is not
quite ‘table thumping’, it has much more to do with rhetoric. Ideals are
compelling; they can entice and convert people with different world-views.
In this sense, a judicial decision that moves forward with a contestable
ideal can provide a service, not of neutrality, but of facilitating conversion
to a publicly acceptable view of the good.

With regard to the second objection, it is submitted that even if there has
to be a choice between multiple ideals, and that this repeats balancing at a
higher level, this move to a higher level is profitable. Arguably, there
are less concrete, socially justifiable ideals than possible balancing
arrangements of the body of human rights. Furthermore, it is hard to say
that ideals can be wholly wrong, or that they can be as fallible as particular
solutions to a balancing problem. They may lead us into the wrong
direction, but it will not be one that is completely devoid of virtue.

The final element that needs to be considered is the correctness of ideals.
It may be argued that ideals are too messy and make no sense in contrast
to comprehensive and concrete ethical theories such as certain forms of
utilitarianism or libertarianism which stipulate a deductive system for
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judging the correctness of action founded in clear first principles and that
what should be done in case of conflicts of rights is to come up with a
decision procedure based around these theories. This alternative is an illusion.
Comprehensive, deductive theories ask us to abandon our intuitions even
in the clearest of cases, so, for instance, an extreme negative rights
libertarianism would reject that we have a duty to save a drowning child
even if it is at very little risk or cost to us, and extreme utilitarianism may
argue that there is no reason to prefer saving the life of one’s own child if
that neglects the possibility of saving two persons (of reasonably young age).
In light of our intuitions, it seems quite likely that these sorts of theories are
profoundly wrong, possibly because they ignore key facts about human
motivation and depend on impoverished notions of what should make us
happy, or of what counts as being free.”! In contrast there are restricted
ethical theories, like Hare’s utilitarianism, where the principle of utility
is balanced with intuitions and rules of thumb to prevent myopic or self-
serving calculations, or Rawls’ constructivism which depends on a
context-specific notion of reasonableness. These theories are open to
experience and for this reason, they are much more likely to be useful.
Ideals are synergetic to these sorts of theories. They can bring nuance
and prudence to their calculations. Finally, there are strong coordination
problems of relying just on ethical theories. For instance, if everyone is a
utilitarian, but chooses to calculate utility in his own way, this is likely
to lead to extremely undesirable consequences. Ideals, by their social
presence, counteract this tendency.

Concluding reflections

There is an assumption that international human rights law constitutes a
neutral, non-evaluative framework for securing some degree of morality,
or at least decency in the international sphere. If not neutral, it is at least
supposed that human rights can operate through a minimal consensus.
Different states, different peoples and different cultures can come to accept
human rights even though they accept them for different reasons, and they
cannot agree on the foundations of rights. As stated by Maritain, the spirit
of the enterprise is ‘nous sommes d’accord sur ces droits, a condition qu’on
ne nous demande pas pourquoi.’®?

91 The work of Bernard Williams can be seen as denunciation of these types of theories.
Although he was suspicious of ethics in general, his arguments cut deeper with regard to
extreme theories because of their artificiality and remoteness from human motivation. See
Williams, ‘Persons, Character and Morality’ (n 51) 13-14, 18.

92 See ] Maritain, L homme Et L état (Presses Universitaires de France, Paris, 1953) 70.
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The phenomenon of conflict of rights suggests that the agreement that
rights represent is imperfect and unfinished, even from the point of view of
its own limited purposes. An agreement on rights will not prevent the need
for further value decisions in international society and in our sceptical,
democratic era, the question will always be by what authority should
judges be making those decisions? This contribution suggests that the
authority for judicial resolution of conflicts of rights must arise from their
commitment to rationality, expressed by the creation of defensible decision
rules to solve conflicts of rights. These rules may be of hierarchy, of balancing
or specific conflict rules, derived from balancing, or from an inference
from an ideal. Not all these rules are equal. It seems that specific conflict
rules are much more desirable than others, especially if they are backed up
by appeal to ideals.
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