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uestions about the citizenship status of people

born in the US territories continue to be dis-

cussed in public debates. In 2007, Gabriel Chin

(2008) questioned whether Senator John McCain,

the Republican Party’s presidential nominee, was
a natural-born citizen, which is a constitutional requirement
for eligibility to serve as the US president. Senator McCain
was born on a US military base in the Panama Canal Zone,
a leased and unincorporated territory located outside of the
United States for purposes of the Fourteenth Amendment.
More recently, in Tuaua v. United States, a group of American
Samoans unsuccessfully sued the United States, petitioning
the courts to declare the Citizenship Clause of the Fourteenth
Amendment operative in American Samoa (We the People
Project). Furthermore, The Economist/YouGov Poll (2016) of
mainland US citizens found that 56% of respondents either
did not know or were unsure whether people born in Puerto
Rico were US citizens—notwithstanding the fact that 2017
commemorates the centennial of the collective naturalization
of inhabitants of Puerto Rico under terms of the Jones Act of
1917. Central to these public debates is whether the territories
are located in the United States for the purposes of acquiring
US citizenship at birth.

Before 1898, annexed territories were governed as a part
of the United States for the purposes of citizenship, and birth
in a territory was tantamount to birth in the United States.
Since 1898, however, the inhabited territories annexed by the
United States have been governed as unincorporated territo-
ries and selectively ruled as foreign localities in a domestic
or constitutional sense. Congress can make new territorial
law and thereby choose when to extend or apply a citizenship
statute to an unincorporated territory. Birth in an unincorpo-
rated territory is not tantamount to birth in the United States.

At least four interpretations of the status of people born in
unincorporated territories are subject to debate. Each debate,
in turn, provokes serious questions and poses important chal-
lenges to students and faculty in courses in several political
science subfields, notably political theory (Bosniak 2011),
constitutional law and civil rights, and American politics
(e.g., race, gender, and ethnicity) (Smith 1997).

UNINCORPORATED TERRITORIAL CITIZENSHIP

Despite the fragmented development of nineteenth-century
US territorial law and policy, the federal government treated
the territories as a part of the United States for constitutional
purposes. All of the inhabited territories annexed before 1898
were governed as states-in-the-making and then admitted as
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states. Since 1898, however, none of the inhabited territories
annexed by the United States has been granted statehood
(Congressional Research Service 1985).

In the late eighteenth and nineteenth centuries, Congress
used several types of laws to grant citizenship to (eligible)
inhabitants of the US territories. In most instances, the ini-
tial annexation treaty either granted citizenship to them or
promised to do so.

Congress also used organic acts, which created the territo-
ries, to naturalize territory residents (e.g., the Oregon Territory).
Otherwise, Congress included territorial residents in broader
federal legislation (e.g., the Civil Rights Act of 1866). Further-
more, the US Supreme Court, in The Slaughterhouse Cases (1873),
established that to be born in a US territory was tantamount to
being born in the United States (Bickel 1973). The Court sub-
sequently determined that the statehood-admission process
was tantamount to collective naturalization (Boyd v. Thayer
1892) and that all eligible residents became US citizens when
a territory became a state. Whatever the legal mechanism, to
be born in a territory for the purposes of US citizenship was
effectively the same as to be born in the United States.

After the Spanish-American War of 1898, the United States
developed new territorial policy. Officials in the War Depart-
ment and the military governors of the newly annexed
(i.e., Puerto Rico, Guam, and the Philippines) and occupied
(i.e., Cuba) territories began to draw up blueprints for the
nascent territorial policy. Through its territorial organic acts,
Congress began to normalize the military’s territorial poli-
cies in 1900. The US Supreme Court soon affirmed these new
laws in a series of decisions known as the Insular Cases and
developed the “territorial-incorporation” doctrine for gov-
erning the new offshore territories (Sparrow 2006; Torruella
1988). All of the US territories acquired after 1898 have been
ruled by the terms of this doctrine.

Justice Edward D. White established the core elements
of the territorial-incorporation doctrine in his concurring
opinion in Downes v. Bidwell (1901). He made three argu-
ments central to understanding the contemporary debates
about the citizenship status of people born in the unincor-
porated US territories. First, he argued that although the
Constitution was operative in the newly acquired US territo-
ries, Congress had the plenary authority to enact legislation
that—whether explicitly or implicitly—applied or extended its
provisions to the territories. Justice White emphasized that
this authority was derived either expressly or implicitly from
the Constitution’s Territories Clause (182 US 244, 288-289).
Neuman (2008) labeled this power of Congress and the Court
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to selectively determine which parts of the Constitution are
operative in an unincorporated territory as a “functional
approach” to territorial governance.

Second, Justice White created a distinction between
incorporated and unincorporated territories. Whereas the
former were meant to become states, the latter were not des-
tined for statehood. His third argument was that the United

Northern Mariana Islands) acquired a nationality between
1947 and 1976/1986. Since 1900, all people born in American
Samoa acquired a US noncitizen nationality at birth.

The use of individual rather than collective naturalization
laws constituted a third departure from previous territorial
policy. In 1906, Congress began to enact federal immigration
legislation that included special naturalization provisions for

Whatever the legal mechanism, to be born in a territory for the purposes of US citizenship
was effectively the same as to be born in the United States.

States could selectively rule unincorporated territories as for-
eign locations in a domestic or constitutional sense. The US
government could selectively locate the unincorporated terri-
tories as outside of the United States for purposes of the Citi-
zenship Clause of the Fourteenth Amendment—at least until
Congress enacted legislation that applied or extended this
clause to the territory in question. Birth in an unincorporated
territory was not tantamount to birth in the United States
until Congress made it so by changing the territory’s status.

The granting of US citizenship in the new unincorporated
territories departed from the nineteenth-century precedents
in several important ways. First, previous annexation trea-
ties provided for or promised the collective naturalization
of inhabitants of the annexed territories, but the post-1898
annexation treaties were not bound by this provision. For
example, the Treaty of Paris of 1898 contained a citizenship
provision authorizing the creation of alocal nationality rather
than providing for the collective naturalization of the territo-
ries’ inhabitants. The resolutions used to annex the Samoan
Islands and Trust Territories of the Pacific Islands (TTPI) also
did not include citizenship provisions.

Some constitutional scholars argued that the United States
was justified in governing the newly acquired islands as unin-
corporated territories because the annexation treaties did not
contain a collective-naturalization provision (Lowell 1899).
The exclusion of a citizenship provision set a precedent for
the United States to annex territories without incorporating
their inhabitants into the Union. The US Virgin Islands were the
only exception, given that the Annexation Treaty of the Danish
West Indies (1916) contained a collective-naturalization pro-
vision for inhabitants of the newly ceded territories.

The second way that the post-1898 US territorial policy
historically departed was that the federal government selec-
tively ascribed a local or noncitizen nationality to territorial
inhabitants. In Puerto Rico, for example, the Foraker Act
of 1900—the organic act that established the island’s civil
government—created “Puerto Rican” citizenship for people born
on the island. Four years later, in Gonzalezv. Williams (1904), the
US Supreme Court held that this local citizenship was tanta-
mount to a noncitizen nationality, a status located between that
of an alien and a US citizen. This status applied to people born
in Puerto Rico between 1899 and 1917. Guamanians likewise
acquired a separate nationality status between 1899 and 1950,
and people born in the TTPI/CNMI (Commonwealth of the

https://doi.o%ﬂ&S/SM%@Q@%OO%% Published online by Cambridge University Press

the inhabitants of unincorporated territories. For example,
Section 30 of the Bureau of Immigration and Naturalization
Act of 1906 (BINA) enabled inhabitants of an unincorporated
territory to establish residency in a state or incorporated
territory and subsequently undergo a special naturalization
process to acquire US citizenship (39 Stat. 596, 606-607).
Congress subsequently amended the BINA and expanded its
scope to enable noncitizen nationals born in the unincorpo-
rated territories to acquire naturalized citizenship as “special
aliens” for naturalization purposes. Congress began to cur-
tail the use of individual naturalization laws with the enact-
ment of federal laws and territorial organic acts to extend
jus soli (i.e., birthright citizenship) to individual territories.
Only noncitizen nationals born in American Samoa are cur-
rently required to undergo a special naturalization process to
acquire US citizenship.

Congress’s enactment of collective-naturalization statutes
for individual territories represents a fourth departure from
past territorial law and policy. Congress passed these statutes
for Puerto Rico (i.e., the Jones Act of 1917), Guam (i.e., the
Organic Act of Guam of 1950), and the CNMI (i.e., the CNMI
Covenant of 1976), which allowed most inhabitants of the
islands to acquire US citizenship through mere residence
in the territory. Congress included a collective-naturalization
provision in the Annexation Treaty or the Danish West
Indies for the US Virgin Islands. However, in no instance
did Congress explicitly incorporate the territories or change
their status. Birth in the unincorporated territories therefore
amounted to birth “somewhere” outside of the United States
for the purposes of the Citizenship Clause of the Fourteenth
Amendment. As a result, children born in the unincorporated
territories could acquire a derivative form of parental or jus
sanguinis (i.e., blood-right) US citizenship.

In 1927, Congress began a piecemeal extension of the rule
of jus soli to residents of four of the five unincorporated ter-
ritories. Congress enacted an organic or territorial act—the
Virgin Islands Citizenship Act of 1927—which extended the
rule of jus soli US citizenship to Virgin Islands residents (US
Senate Committee on Immigration 1926). In 1940, Congress
invoked the US Virgin Islands precedent to extend jus soli cit-
izenship to Puerto Rico. The Nationality Act of 1940 treated
Puerto Rico and the US Virgin Islands as incorporated
territories—like Hawaii and Alaska—and as part of the United
States for the purpose of extending birthright citizenship.
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Both Puerto Rico and the US Virgin Islands were explicitly
differentiated from Guam and American Samoa.

Drawing on the Puerto Rico Nationality Act, the Immigra-
tion and Nationality Act of 1952 extended birthright citizen-
ship to Guam. By contrast, the 1976 Covenant establishing the

right to constitutional citizenship. This interpretation is
grounded in a 1989 Congressional Research Service (CRS)
memorandum that addressed the question of whether Con-
gress possesses the power to unilaterally enact expatriation
legislation for the inhabitants of Puerto Rico if the territory

In 1906, Congress began to enact federal immigration legislation that included special
naturalization provisions for the inhabitants of unincorporated territories.

CNMI also contained a birthright citizenship provision
that treated residents of the new Commonwealth as being
in the United States for citizenship purposes. Birth in four
of the five US unincorporated territories, therefore, is
tantamount to birth in the United States for citizenship
purposes; American Samoa, however, remains an outlying
or unincorporated territory located outside of the United
States for citizenship purposes.

At different times, law makers and policy makers arguing
in favor of enacting birthright-citizenship statutes to replace
the collective-naturalization laws operative in unincorporated
territories invoked an array of reasons. However, debates
about the administrative problems caused by the anomalous
status of territorial citizens were a constant source of concern.
For example, because unincorporated territories were selectively
located outside of the United States, territorial-naturalization
statutes were consistently incompatible with national immi-
gration and naturalization laws. Congress was forced not
only to enact corrective amendments to address the ensuing
problems. Agencies such as the State Department also were
routinely asked to clarify or address problems concerning
the denaturalization of people who were born in territories
but who were residing in other countries. Notwithstanding,
scholars, law makers, and policy makers continue to debate
whether territorial-birthright-citizenship statutes changed
the constitutional status of territorial citizens.

TERRITORIAL CITIZENSHIP TODAY: FOUR
INTERPRETATIONS

The preceding historical and legal background leads to the
four current and controversial interpretations of the cit-
izenship status of people born in the unincorporated US
territories. Central to the debates is the legal or constitu-
tional source of citizenship. In three of the interpretations,
Congress used statutes to confer various types of citizen-
ship on the inhabitants of unincorporated territories—even
as the interpretations disagree on the constitutional source
of the statutes. A fourth interpretation maintains that the
Citizenship Clause of the Fourteenth Amendment is the
only legitimate legal source of all territorial citizenship.
These several interpretations and the ensuing debates per-
sist, however, because of the US Supreme Court’s aversion to
clarifying the constitutional source of territorial birthright
citizenship.

The prevailing interpretation contends that people born in
an unincorporated territory are statutory citizens, without a
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were to opt to become a sovereign nation (Congressional
Research Service 1995). The CRS memorandum argued, first,
that people born in Puerto Rico acquired a US citizenship
under the terms of the Jones Act of 1917. Second, the memo-
randum argued that Downes v. Bidwell (1901) established that
unincorporated territories were not in or part of the United
States for constitutional purposes. Third, drawing on a gen-
erous reading of Rogers v. Bellei (1971)—which addressed the
citizenship status of a child of a US citizen [or a US citizen’s
child] born in Italy—the CRS memorandum reasoned that
because unincorporated territories were not in the United
States, people born or naturalized in these locations could
not claim constitutional citizenship and protection against
unilateral expatriation. That is, territorial citizens were con-
ferred with statutory status only, without all of the rights and
protections available to constitutional citizens (Puerto Rico
Federal Affairs Administration 1992).

An alternative interpretation suggested by Alvarez Gonzalez
(1990) is that Puerto Rico’s territorial citizenship laws, at a
minimum, confer a naturalized status on Puerto Ricans that
consists of constitutional protection against unilateral expa-
triation. Although Downesv. Bidwell (1901) allows Congress to
treat Puerto Rico as a foreign territory in a domestic sense, it
continues to treat Puerto Rico as part of the United States in
an international sense, according to Alvarez Gonzélez (1990).
For international purposes, people born or naturalized in
Puerto Rico are born or naturalized in the United States—
especially according to the Nationality Act of 1940—thereby
establishing Puerto Rico as being located within the United
States for citizenship purposes. For Alvarez Gonzélez, rather
than Rogers v. Bellei (1971), the relevant precedent is Afroyim v.
Rusk (1967), in which the US Supreme Court held that the
Citizenship Clause of the Fourteenth Amendment pro-
tected naturalized citizens from most forms of unilateral
expatriation.

This author’s interpretation of the citizenship status of
people born in the unincorporated territories after the exten-
sion of territorial jus soli or birthright-citizenship laws—that
is, at present—has five prongs (Venator-Santiago 2013; 2015).
First, the legislative histories of the territorial-birthright-
citizenship laws indicate that the Fourteenth Amendment
is the constitutional source of these types of laws. Second,
whereas individual and collective naturalization laws confer
a naturalized status on people born in a territory selectively
deemed as foreign in a domestic sense, the legislative histo-
ries of the territorial jus soli citizenship laws unequivocally
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establish that the US Virgin Islands, Puerto Rico, Guam, and
the CNMI became a part of the United States—albeit for the
sole purpose of conferring a native-or natural-born citizenship
status on people born in these territories.

Third, the prevailing statutory argument relies on a read-
ing of the effects of naturalization laws (e.g., the Jones Act
of 1917) and do not examine legislative history and intent or
consider the language of the territorial-birthright-citizenship
laws. Fourth, although lawmakers use the Territories Clause
to legitimate the establishment of a hierarchy of territorial

analysis of the legislative histories of the extension of citizen-
ship to US territories and more democratic interpretations of
the status of territorial citizens. m
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