Interpreting Article II, Section 2: George
Washington and the President’s Powers

LINDSAY M. CHERVINSKY

On June 21, 1788, New Hampshire voted to ratify the new United States
Constitution, producing the nine state majority required for the governing
charter to go into effect, and triggering the first federal elections. But the
document had not just emerged from the Constitutional Confederation
after a few months of debate. The process of winning independence, sur-
viving the collapse of the Confederation Congress, garnering support for
constitutional reform, and obtaining ratification had made for an arduous
12 years. The experience of enduring the 1770s and 1780s framed the
way that the convention delegates, the first government officials, and the
voters viewed the Constitution.

George Washington was no exception. Washington’s constitutional
interpretation and his political theory have largely escaped the grasp of his-
torians. Unlike many of his contemporaries, he did not outline his vision
during the convention, nor did he draft lengthy pieces urging ratification
during the state conventions. He did not pen voluminous manifestos on
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political systems the way Alexander Hamilton, John Adams, or James
Madison did, nor did he author founding documents that shaped the
United States’s political tradition.!

Scholars have largely focused on Washington’s presidency for its sym-
bolic value and its contribution to the development of the executive branch.
Works by Edward Larson, John Ferling, and Kathleen Bartoloni-Tuazon
have examined his broader vision for the new nation, emphasizing his
nationalism, his political intelligence, and his unifying role at the critical
moment of conception. Others, including Richard Smith, John Ray, and
Matthew Spalding, have explored how he established countless precedents
and filled in the details of the executive branch through his daily governing
practices.> Only a few scholars have considered Washington’s presidency
through an intellectual approach. Recent works by Larson, Kevin Hayes,

1. For examples of scholarship on eighteenth-century political writings by the founders,
see Jack Rakove, A Politician Thinking: The Creative Mind of James Madison (Norman,
OK: University of Oklahoma Press, 2017); Colleen A. Sheehan, James Madison and the
Spirit of Republican Self-Government (Cambridge: Cambridge University Press, 2009);
Peter S. Onuf, Jefferson and the Virginians: Democracy, Constitutions, and Empire
(Baton Rouge: Louisiana State University Press, 2018); Annette Gordon-Reed and Peter
S. Onuf, ‘Most Blessed of the Patriarchs’: Thomas Jefferson and the Empire of
Imagination (New York: W.W. Norton & Company, Inc., 2016); and Kate Elizabeth
Brown, Alexander Hamilton and the Development of American Law (Lawrence, KS: The
University Press of Kansas, 2017).

2. For examples, see Ralph Ketcham, Presidents Above Party: The First American
Presidency, 1789-1829 (Chapel Hill: The University of North Carolina Press, 1984);
Edward J. Larson, The Return of George Washington: Uniting the States, 1783—1789
(New York: HarperCollins Publishers, 2014); Edward J. Larson, George Washington,
Nationalist (Charlottesville: University of Virginia Press, 2016); John Ferling, The Ascent
of George Washington: The Hidden Political Genius of an American Icon (New York:
Bloomsbury Press, 2009); Don Higginbotham, ed., George Washington Reconsidered
(Charlottesville: University of Virginia Press, 2001); and Kathleen Bartoloni-Tuazon, For
Fear of an Elective King: George Washington and the Presidential Title Controversy of
1789 (Ithaca, NY: Cornell University Press, 2014). See Washington’s annual addresses to
Congress, his letter to the states, and his Farewell Address: “Address to the United States
Senate and House of Representatives, 6 November 1792, in The Papers of George
Washington, Presidential Series, 11:342-51, ed. W.W. Abbot et al. (Charlottesville:
University of Virginia Press, 1987—present). “George Washington to the States, 8 June
1783,” Founders Online, National Archives, Early Access Document, http:/founders.
archives.gov/documents/Washington/99-01-02-11404  (accessed January 10, 2019);
“Farewell Address, 19 September 1796,” Founders Online, National Archives, Early
Access Document, http:/founders.archives.gov/documents/Washington/99-01-02-00963
(accessed January 10, 2019). For examples of scholarship on these key moments, see
John Ray, “George Washington’s Pre-Presidential Statesmanship,” Presidential Studies
Quarterly 27 (1997): 207-20; Matthew Spalding, “George Washington’s Farewell
Address,” Current 390 (1997): 35-39; and Richard Norton Smith, Patriarch: George
Washington and the New American Nation (New York: Houghton Mifflin, 1997).
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and Adrienne Harrison suggest a more robust mind at work than previous
scholarship had acknowledged.?

Washington’s grasp of political ideology takes on oversized importance
in the twenty-first century given the awesome scope of precedents he
established during the first administration. His approach to the presidency
reflected his conviction that the American people ratified the Constitution
in order to create a new federal government, led by a single executive with
power and energy to enforce the law. His actions in office indicated a com-
mitment to the concept of a strong presidency, while revealing flexibility
when it came to the text of the Constitution.

This article explores Washington’s annotated copy of the Constitution
and the Acts of Congress (hereafter called the Acts of Congress to remain
consistent with the label Washington had placed on the front cover) to
reveal new insights into his constitutional interpretation. Held in a private
collection until 2012, this article is the first to examine Washington’s
notations in the Acts of Congress for their value as statements about
political authority. Whereas other scholars, most recently Jonathan
Gienapp, have explored how the debates in the 1790s challenge origina-
list arguments, this article demonstrates how Washington developed his
own powerful interpretation of Article II of the Constitution.* Previous
scholarship tends to paint the First Federal Congress as the venue for
debate about constitutional interpretation, whereas Washington was rele-
gated to the sidelines, setting precedent and tending to matters of state.’
This distinction is a creation of modern scholarship. In fact, Washington
paid careful attention to Congress’s deliberations, and congressmen
watched the president’s actions to inform their understanding of the
clauses contained in the Constitution. In 1993, Glenn Phelps demon-
strated how Washington did not leave constitutional interpretation to
the Supreme Court or Congress, but rather developed his own theories

3. Larson, George Washington: Nationalist; Larson, The Return of George Washington;
Adrienne M. Harrison, A4 Powerful Mind: The Self-Education of George Washington
(Lincoln, NE: University of Nebraska Press, 2015); and Kevin J. Hayes, George
Washington: A Life in Books (Oxford: Oxford University Press, 1997).

4. Jonathan Gienapp, The Second Constitution: Fixing the American Constitution in the
Founding Era (Cambridge, MA: Harvard University Press, 2018). Jonathan Gienapp,
“Constitutional Originalism and History,” Process Blog, March 20, 2017, http:/www.proc-
esshistory.org/originalism-history/ (accessed January 10, 2019).

5. See Gienapp, The Second Constitution, Rakove, A Politician Thinking; Fergus
Bordewich, The First Congress: How James Madison, George Washington, and a Group
of Extraordinary Men Invented the Government (New York: Simon & Schuster, 2017);
Sheehan, James Madison and the Spirit of Republican Self-Government; and Onuf,
Jefferson and the Virginians.
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about executive power.® Yet, Washington’s annotated copy of the Acts
of Congress was still hidden from view when Phelps examined
Washington’s constitutionalism.

Washington’s comments in the margins of his volume suggest an evolv-
ing view of presidential power and constitutional limitations on the executive
branch as early as January 1790. His margin notes on the Acts of Congress
served as blueprint for his defense of presidential authority and the expan-
sion of the executive branch in the 1790s. Many scholars attribute the devel-
opment of executive branch and the president’s powers to Hamilton’s
financial ambitions and Washington’s acquiescence to those plans.” At
most, scholars credit Washington’s sterling reputation and near-kingly status
for the enlargement of presidential authority.® On the contrary, Washington
interpreted the Constitution to acquire additional authority. In particular,
he rejected the options outlined for the president in Article II and created
the cabinet to support him in moments of diplomatic crisis, domestic insur-
rection, and constitutional uncertainty.® Finally, the annotated Acts of
Congress inserts Washington’s ideas about the presidency into the debate
surrounding originalism by revealing how his analysis of the language
evolved to meet the demands of governing, leading him to reject the dele-
gates’ intent for Article II, Section 2 of the Constitution.!?

kKoK kKo

Washington’s experiences during the Revolutionary War and the
Confederation Period shaped his views of the Constitution and presidential

6. Glenn A. Phelps, George Washington and American Constitutionalism (Lawrence, KS:
University Press of Kansas, 1993).

7. Gautham Rao, National Duties: Custom Houses and the Making of the American State
(Chicago: The University of Chicago Press, 2016); Gienapp, The Second Creation;
Bordewich, The First Congress; and William Hogeland, Founding Finance: How Debt,
Speculation, Foreclosures, Protests, and Crackdowns Made Us a Nation (Austin:
University of Texas Press, 2012).

8. Bartoloni-Tuazon, For Fear of an Elective King.

9. For more on Washington’s creation of the cabinet and its support of the president and
role in several key moments during Washington’s presidency, see Lindsay M. Chervinsky,
The President’s Cabinet: George Washington and the Creation of an American Institution
(Cambridge, MA: Harvard University Press, 2020).

10. For an overview on scholarship on originalism, see Gienapp, “Constitutional
Originalism and History”; and Jack N. Rakove, Original Meanings: Politics and Ideas in
the Making of the Constitution (New York: Alfred A. Knopf, 1996). For recent scholarship
on originalism, see “Symposium: Original Ideas on Originalism,” Northwestern University
Law Review 103 (2009): 491-1006; “Symposium: The New Originalism in Constitutional
Law,” Fordham Law Review 82 (2013): 371-826; and Johnathan O’Neill, Originalism in
American Law and Politics: A Constitutional History (Baltimore, MD: The Johns
Hopkins University Press, 2005).
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authority. During the war, Congress had no enforcement mechanism to com-
pel the states to contribute men, supplies, or money to support the army.
Instead, Congress depended on each state to voluntarily abide by its requests.
Often, state governments hoarded supplies for their own militias and refused
to levy the necessary taxes on their citizens to meet congressional demands.
The states worried that if they supplied the Continental Army, no local
troops or supplies would be left to defend their local communities from
British attack. Furthermore, the states feared that a standing army would
threaten their liberties. After the war, Congress’s inability to raise funds con-
tinued. It still relied on voluntary requisitions from the states and could not
defend the nation from domestic or foreign threats. These challenges con-
vinced Washington that the national government needed more expansive
powers to wrangle the states and their conflicting interests.!!

Washington voiced his frustrations in private communications. On
March 21, 1781, Washington wrote to Benjamin Harrison, “If the States
will not, or cannot provide me with the means; it is in vain for them to
look to me for the end, and accomplishment of their wishes. Bricks are
not to be made without straw.”!? As he prepared to relinquish his military
commission in June 1783, Washington emphasized that “it [was] indis-
pensable to the happiness of the individual States that there be lodged
somewhere, a supreme power to regulate and govern the general concerns
of the confederated Republic.”!3 Washington referred to his Revolutionary
War experience: “the [country’s] distresses and disappointments, which
have very often occurred, have in too many instances resulted more from
a want of energy in the Continental Government, than a deficiency of
means in the particular States—That the inefficacy of measures, arising
from the want of an adequate authority in the supreme Power. . .served
also to accumulate the expences of the War.”!4

By 1786, Washington no longer believed that the Confederation
Congress, with its executive departments in lieu of an executive branch,

11. Stephen Brumwell, George Washington: Gentleman Warrior (New York: Quercus,
2012); Edward G. Lengel, General George Washington: A Military Life (New York:
Random House, 2005); Edmund Cody Burnett, The Continental Congress (New York:
W.W. Norton & Company, Inc., 1941); and George William Van Cleve, We Have Not a
Government: The Articles of Confederation and the Road to the Constitution (Chicago:
University of Chicago Press, 2017).

12. “George Washington to Benjamin Harrison, Sr., 21 March 1781,” Founders Online,
National ~Archives, http:/founders.archives.gov/documents/Washington/99-01-02-05144
(accessed January 10, 2019).

13. Spalding, “George Washington’s Farewell Address,” 66.

14. “George Washington to The States, 8 June 1783,” Founders Online, National
Archives, http:/founders.archives.gov/documents/Washington/9901-02-11404  (accessed
January 10, 2019).
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could govern the nation with sufficient diligence and firmness. Washington
confessed to Secretary of Foreign Affairs John Jay that congressmen “would
be induced to use [legislative authority], on many occasions, very timidly &
inefficatiously for fear of loosing their popularity.”!> The outbreak of Shays’
Rebellion in Massachusetts confirmed his fears. Congress’s and
Massachusetts’s inability to suppress the rebellion further convinced
Washington that the new nation needed great centralized power.'¢

On May 8, 1787, Washington left Mount Vernon to attend the
Constitutional Convention in Philadelphia.!” He participated because he
believed that the convention represented the best opportunity to reform
the government. He was also convinced that the delegates shared a com-
mon goal of remedying the deficiencies of executive authority in the
Confederation Congress. These expectations framed his understanding of
the delegates’ debates and decisions adopted during the convention.

Washington’s role in the convention also shaped his understanding of
the final Constitution and the role of the presidency in the new federal gov-
ernment. He arrived in Philadelphia on Sunday, May 13.'® Over the next
10 days, while waiting for other delegates to arrive, he gathered with
Madison, Edmund Randolph, and other members of the Virginia delega-
tion. They crafted their strategy for the convention and drafted the
Virginia Plan, which featured a powerful bicameral legislature and execu-
tive. Once enough delegates arrived to reach a quorum, they unanimously
elected Washington the president of the convention.!® During the sessions,
he frequently sat on the raised platform in front of the room or huddled
with the Virginia delegation. As the presiding officer, he said very little
during the convention. Washington was never a great orator, and he pre-
ferred to listen to the other delegates. He also suspected that his words
would hold great weight, and he strove to avoid accusations that he dictated
his wishes to the convention or the American people.>°

15. George Washington to John Jay, August 15, 1786, The Papers of George Washington,
Confederation Series, 4:212—13.

16. Robert Middlekauff, The Glorious Cause: The American Revolution, 1763—1789
(Oxford: Oxford University Press, 2005), 621; Van Cleve, We Have Not A Government,
133-60; Tom Cutterham, Gentlemen Revolutionaries (Princeton, NJ: Princeton University
Press, 2017); Ferling, The Ascent of George Washington; Paul K. Longmore, The
Invention of George Washington (Charlottesville: University Press of Virginia, 1999);
Larson, The Return of George Washington, 1-100.

17. “May 1787,” in The Diaries of George Washington, ed. Donald Jackson and Dorothy
Twohig (Charlottesville: University Press of Virginia, 1979), 5:147-64.

18. Ibid.

19. Ibid.

20. James Madison, The Debates in the Federal Convention of 1787 Which Framed the
Constitution of the United States of America, ed. Gaillard Hunt and James Brown Scott
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Once the workday ended, Washington participated in a lively social
scene. He lived with Robert Morris, a Pennsylvania delegate.?! He
attended the theatre, drank tea, ate dinner, and went riding with the elite
families in Philadelphia. Many of the other delegates attended these social
events with Washington. These gatherings offered an opportunity to
discuss the latest proposals and negotiate deals in a private, less intense
setting. They also provided Washington with critical information about
how the delegates perceived the clauses contained in the ever-changing
draft of the Constitution.??

After the convention, Washington remained keenly interested in the
progress of the proposed government. He sent copies of the final draft of
the Constitution to leading statesmen—including Thomas Jefferson and
the Marquis de Lafayette abroad, and Benjamin Harrison, Edmund
Randolph, and Patrick Henry at home—and urged them to support ratifi-
cation.?> On October 6, 1787, James Wilson delivered a speech in favor
of the Constitution at a public meeting in Philadelphia. Washington
read Wilson’s speech on October 17, after it was published in the
General Advertiser. When Washington read Wilson’s interpretation of
the Constitution, he found the argument so compelling that he sent the
speech to David Stuart for publication in Virginia newspapers so that
Virginians would understand how to interpret the draft: “As the enclosed
Advertiser contains a speech of Mr Wilson’s (as able, candid, & honest
a member as any in Convention)...The republication (if you can get it
done) will be of service at this juncture.”?* On November 5, 1787,
Washington sent Stuart additional materials that he hoped would turn the
tide in favor of ratification, including a pamphlet titled “An American
Citizen,” a broadside written by Tench Coxe and originally published in
Philadelphia.?>

(New York: Oxford University Press, 1920), 579—80; Christopher Collier and James Lincoln
Collier, Decision in Philadelphia: The Constitutional Convention of 1787 (New York:
Ballantine Books Paperback Edition, 2007), 293-311; David O. Stewart, The Summer of
1787: The Men Who Invented the Constitution (New York: Simon & Schuster, 2007),
151-62, 207-17; and Larson, The Return of George Washington, 101-200.

21. “May 1787,” in The Diaries of George Washington, 5:147-64.

22. Ibid.; Larson, The Return of George Washington, 101-200; and Collier, Decision in
Philadelphia, 293-311.

23. Mary Stockwell, “Ratification of the Constitution,” in Digital Encyclopedia, Mt. Vernon,
http:/www.mountvernon.org/digital-encyclopedia/article/ratification-of-the-constitution/
(accessed January 10, 2019).

24. George Washington to David Stuart, October 17, 1787, The Papers of George
Washington, Confederation Series, 5:379-80.

25. George Washington to David Stuart, November 5, 1787, The Papers of George
Washington, Confederation Series, 5:411-13.
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Washington closely followed the debates at the state ratification conven-
tions and in the press. He believed that the nation’s future depended on the
ratification of the new government, but he also wanted to know how citi-
zens perceived and interpreted the proposed constitution. Washington sub-
scribed to many newspapers from across the country and read them daily.
When new guests arrived at Mount Vernon, he quizzed them on the pro-
gress of ratification in their home states.?® Washington also carried on an
extensive correspondence with friends and colleagues across the country.
When their letters bearing news of the conventions did not arrive promptly,
Washington sent his enslaved manservant, William Lee, down to
Alexandria to fetch the mail.?”

Washington’s close attention to the convention and ratification debates
reflected his firm commitment to the new nation, but also his need to
understand how other Americans understood the language contained in
the Constitution. As soon as the delegates agreed to a single executive,
everyone present, including Washington, understood that he would be
the first president. No one else matched his reputation or record of public
service. The words in the Constitution, and how they were interpreted,
would serve as his guide once he took office. Washington viewed the cre-
ation of the Constitution and its ratification by the states as public valida-
tion for more expansive presidential power. The delegates and the
American public had confirmed his own opinions about the nature of gov-
ernment and the need for a unified executive authority.

st sk sfe sk ke sk

After his inauguration on April 30, 1789, Washington entered office
expecting to utilize the governing options exactly as they were described
in the Constitution. Those options included Article II, Section 2, which
states that the president “shall have power, by and with advice and consent
of the Senate, to make treaties. . .appoint ambassadors, other public minis-
ters and consuls, judges of the court, and all other offices of the United
States.”28

Yet, the delegates interpreted this clause differently than many twenty-
first-century audiences do. In earlier drafts, the delegates had considered
and then explicitly rejected three proposals for an executive council to pro-
vide advice to the president. First, they considered the executive council
presented in the Virginia Plan. This council, composed of members of
the executive and judicial branches, would help the president review and

26. David Humphreys, Life of General Washington, ed. Rosemarie Zagarri (Athens, GA:
The University of Georgia Press, 2006), 44.

27. George Washington, “March 1, 1788,” in The Diaries of George Washington, 5:281.

28. U.S. Const., art. I, § 2.
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enforce legislation.?? Second, they considered an advisory council pro-
posed by Charles Cotesworth Pinckney of South Carolina that included
the future executive departments and the president’s private secretary.
Although this council would provide advice and support, the president
would not be bound to follow his advisors’ recommendations and the
council would not limit his authority in any way. Finally, they considered
a council suggested by George Mason, based on the Council of State in his
home state of Virginia. Two members from each region—New England,
the mid-Atlantic, and the South—would sit on Mason’s council, advise
the president, and serve as a check on executive authority. The delegates
rejected all three of these proposals, including Pinckney’s advisory council,
which looked startlingly like the future cabinet created by Washington.
Instead, they expected that the Senate would serve as a council for for-
eign affairs. They believed that the Senate, consisting of only twenty-six
members in 1789, was small enough to advise the president while still
answering directly to the American people through elections.3® The dele-
gates also included a provision for the president to obtain written advice
from the department secretaries on issues pertaining to their department.
This clause contained two important restrictions.3! First, the president
needed to request written advice. The inclusion of the word “written” indi-
cated the delegates’ intent to ensure that each secretary would take respon-
sibility for his opinions and maintain transparency in the governing
process. Second, the secretaries could provide advice on issues in their
areas of expertise. These two clauses, taken together, demonstrate that

29. “The Virginia Resolutions, 29 May 1787, Charles Pinckney’s Plan, 29 May 1787,” in
The Documentary History of the Ratification of the Constitution (hereafter DHRC), ed.
Merrill Jensen (Madison: State Historical Society of Wisconsin, 1976), 1:243—-47; Mary
Sarah Bilder, Madison’s Hand: Revising the Constitutional Convention (Cambridge, MA:
Harvard University Press, 2015), 59, 71-74, 84, 119; James Madison, Notes of Debates
in the Federal Convention of 1787 and their relation to a more perfect society of nations,
ed. James Brown Scott (New York: Oxford University Press, 1918), 487-488, 596-601.
No notes exist to document the proceedings of the Committee of Postponed Matters. On
September 7, Gouverneur Morris rejected an amendment to include a council and cites
the committee’s deliberations on the issue. Morris served on the Committee of Postponed
Matters, but not on the Committee of Detail, so he must have been referencing the
Committee of Postponed Matters’ meetings that took place from August 6 to August 31.
Larson, The Return of George Washington, 161-67.

30. Collier and Collier, Decision in Philadelphia, 293-311; and R. Gordon Hoxie, “The
Cabinet in the American Presidency,” Presidential Studies Quarterly 14:2 (Spring 1984):
212.

31. U.S. Const. art. 2. sec. 2. cl. 1-2.
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the delegates resolved against in-person advice in group meetings, which
would obscure the decision-making process.3?

The ratification debates confirmed this interpretation. When critics of the
Constitution, including Mason, protested the lack of an executive council,
many delegates retorted that the Senate rendered a council unnecessary.
The Anti-Federalist contingent at the Pennsylvania State Ratification
Convention further supported the expectation that the Senate would
serve as a council on foreign affairs. In fact, this prospect served as the
lynchpin of their arguments against ratification. They worried that the
Senate would acquire too much executive power or would be forced to
remain in session year-round, at enormous expense to the taxpayers, just
to advise the president.33

Washington shared these expectations. In late May, he submitted all the
previous treaties between the United States and Native American nations
for the Senate’s consideration.’* In early August 1789, he planned his
first visit to the Senate to discuss foreign affairs. Washington started by
meeting with a committee to plan the details of his visit.3> Two days before
the scheduled date, he sent official notice that he would arrive at 11;30 in
the morning on August 22 to “advise with them on the terms of the Treaty
to be negotiated with the Southern Indians.”3¢ On the day of the meeting,
he brought Henry Knox, Acting Secretary of War, to answer questions or
provide additional details as needed, and a list of questions to guide the
senators’ discussion.3”

32. [James Iredell], “Marcus 11,” February 20-March 19, 1780, Norfolk and Portsmouth
Journal in The Debate on the Constitution, ed. Bernard Bailyn (New York: Library of
America, 1993), 1:371-78.

33. “Americanus II,” December 19, 1787, Virginia Independent Chronicle in DHRC,
8:244-46; Pauline Maier, Ratification: The People Debate the Constitution, 1787—1788
(New York: Simon & Schuster, 2010), 45-48, 57, 118-19, 235, 280-81, 286, 308, 371,
392, 416, 417; Madison, Notes of Debates, 596—601; Bilder, Madison’s Hand, 226; John
P. Kaminski, Gaspare J. Saladino, Richard Leffler, Charles H. Schoenleber, and Margaret
A. Hogan, eds., The Documentary History of the Ratification of the Constitution Digital
Edition (Charlottesville: University of Virginia Press, 2009), http:/rotunda.upress.virginia.
edu/founders/RNCN-02-02-02-0003-0003 (August 11, 2017).

34. “George Washington to the United States Senate, 25 May 1789,” in The Papers of
George Washington, Presidential Series, 2:391-92.

35. Charlene Bangs Bickford, “‘Public Attention Is Very Much Fixed on the Proceedings
of the New Congress’: The First Federal Congress Organizes Itself,” in Inventing Congress:
Origins and Establishment of the First Federal Congress, ed. Kenneth R. Bowling and
Donald R. Kennon (Athens, OH: Ohio University Press, 1999), 153-54.

36. “George Washington to the United States Senate, 21 August 1789,” in The Papers of
George Washington, Presidential Series, 3:515.

37. “George Washington to the United States Senate, 22 August 1789,” in The Papers of
George Washington, Presidential Series, 3:512-27.
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Despite Washington’s careful preparations, after he delivered his
address, the senators sat in silence. They shuffled their papers, cleared
their throats, and avoided making eye contact with him. After several min-
utes, Senator William Maclay of Pennsylvania suggested that Washington
return the following Monday, so that they could discuss the issue further in
committee. Outraged, Washington yelled, “this defeats every purpose of
my coming here!”3® When Washington regained his composure, he agreed
to return a few days later for the committee’s report. But on his way out of
Federal Hall, he reportedly swore that he would never again return to the
Senate for advice. He kept his word.3°

Washington’s rejection of the Senate as a council on foreign affairs
acquired additional significance, considering his order of the Acts of
Congress 1 month later. On September 29, 1789, Congress concluded its
first session. Sometime during the next 2 weeks, Washington sent a private
order to Francis Childs and John Swain, owners of a prominent printing
house in New York City. Washington requested that they print and bind
a copy of the Constitution and all the laws passed during the first session
of the Federal Congress. He instructed them to include a personalized pla-
que on the front of the volume that read “President of the United States.”
Washington also ordered additional copies of the volumes for his department
secretaries and Chief Justice John Jay.40 Washington placed this order after
the end of the first congressional session and before his departure for a tour
of the Northern states on October 15, 1789.4! On December 9, Washington
received his volumes after he returned from Boston.

Washington’s notations in his volume help explain how he viewed exec-
utive authority. On the sixth page, next to the second paragraph of Article
I, Section 7, Washington drew a bracket and wrote the word “President.”
This clause describes the president’s right to veto legislation. On the sev-
enth page, next to the third and fourth paragraphs of Article I, Section 7,
Washington drew two more brackets with the word “President” next to
each clause. The first clause explains that if the president fails to sign
the legislation within 10 days, the bill will become law. The second
paragraph outlined the process by which Congress could override the pres-
ident’s veto. Washington likely added “President” next to these paragraphs
to demarcate the separation of powers and the authority granted to his
office (Figure 1).

38. William Maclay, The Diary of William Maclay, ed. Kenneth R. Bowling and Helen
E. Veit (Baltimore, MD: Johns Hopkins University Press, 1988), 128-30.

39. Bordewich, The First Congress, 133-35.

40. “George Washington to John Jay, 9 December 1789,” in The Papers of George
Washington, Presidential Series, 4:383.

41. George Washington, “October 1789,” in The Diaries of George Washington, 5:448-88.
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reprefentation from each flate having one vote ; a quorum for this purpofe fiall
confift of 2 member or members from two-thirds of the (ates, and a majority of
all the ftates fhall be neceffary to a choice. In every cale, after the choice of
the Prefident, the perfon having the greateft number of votes of the clectors
fhall be the Vice-Prefident. Butif there fhould remain two or more who have
equal votes, the Senate fhall chufe from them by ballot the Vice-Prefident.

The Congrefs may determine the time of chufing the electors, and the day
on which they fhall give their votes; which day fhall be the fune throughout
the United States.

No perfon except a natural born citizen, or 2 citizen of the United States,
at the time of the adaption of this conftitution, fhall be eligible to the office
of Prefident ; neither lgnl'l any perfon be eligible to that ofice who fhall nor
have attained to the ageof thirty-five years, and been fourteen years a refident
within the United States.

In cafe of the removal of the Prefident from office, or of his death, refig-
nation, or inability to difcharge the powers and duties of the faid office, the
fame fhall devolve'on the Vice-Prefident, and the Congrefs may by law provide
for the cafe of removal, death, refignation, or inability, bothof the Prefident
and VicePrefident, declaring what officer fhall then act as Prefident, and fuch
officer thall a& accordingly, until the difability be removed, or a Prefident
fhall be clefted.

The Prefident hall, at ftated times, receive for his fervices, a compenfation,
which fhall neither be encreafed nor diminifhed during the period for which
he fhall have been elected, and he fhall not receive within that period any other
emolument from the United States, or any of them.

Before he enter on the execution of his office, he thall take the following cath
or affirmation :

“ 1 do folemnly fiwear (or affirm) that I will faithfully execute the office
“ of Prefident of the United States, and will to the beft of my ability, preferve,
“ protedt and defend the conflitution of the United States.”

Set, 2. ‘The Prefident fhall be commander in chief of the armyand navy
of the United States, and of the militia of the feveral flates, when called intp
the adtual fervice of the United States ; he may require the opinion, in wri-
ting, of the principal officer in each of the executive departments, upon any fub-
jeet relating 10 the duties of their refpedtive offices, and he fhall have POWeT to
grant repricves and pardons for offences againft the United States, except in
cafes of impeachment.

He fhall have power, by and with the advice and confent of the Senate, to
make treaties, provided two-thirds of the Semators prefent concur; and he
fhall nominate, and by and with the advice and confent of the Senate, fhall ap-
point amballadors, other public minifters and confuls, judges of the fupreme
court, and all other officers of the United States, whoﬁl: appointments are not

herein otherwile provided for, and which (hall be eftabli by law. But the
Congrefe may I}{‘ aw vell the appointment of fuch inferior officers, as they think

praper, in the
ments,

‘The Prefident fhall have power to fill up all vacancies that may happen
during the recefs of the Scnate, by granting commiffions which fhall expire
at the end of their next feffion.

Sect. 3. He fhall from time to time give to the Congrefs information of the
ﬁh:lnolf the union, and :c;mmcnd to their confideration fuch meafures as

| judge nec y expedient ; he may on extraordinary cccafions,
ronvmeJMth houf:sﬂ,;‘?r either of them, and inyca.reof difagreement between
them, with & to the time of adjournment, he may adjourn them to fuch
time as he thall think proper ; he fhall receive ambaffadors and other public
minifters ; he thall take care that the laws be faithfully executed, and Mol com-
miffion all the officers of the United States.
C

clident alone, in the counts of law, or in the heads of depart-

Figure 1. Acts Passed at a Congress of the United States of America (Neyv York:
Francis Childs and John Swaine, 1789). Courtesy of Mount Vernon Ladies’
Association.

https://doi.org/10.1017/50738248019000208 Published online by Cambridge University Press


https://doi.org/10.1017/S0738248019000208

Interpreting Article II, Section 2 737

Washington paid extra attention to Article II, which outlined the presi-
dent’s duties and responsibilities. Article II, Section 2 states that the pres-
ident “may require the opinion, in writing, of the principal officer in each
of the executive departments, upon any subject relating to the duties of
their respective offices.” Additionally, Article II, Section 2 states that the
president “shall have power, by and with advice and consent of the
Senate, to make treaties...appoint ambassadors, other public ministers
and consuls, judges of the court, and all other offices of the United
States.” Next to these clauses, Washington drew another bracket and
wrote the phrase “President Powers” (Figure 2).

-w (o © 1 hatiths 2
-l ‘ Bﬂ ,,;“:hc army ;112«1'!::‘}"’
? i frates whe? i wri-.

-
)
b

United States
e, 10
of the Sena !h

Figure 2. Acts Passed at a Congress of the United States of America (New York:
Francis Childs and John Swaine, 1789). Courtesy of Mount Vernon Ladies’
Association.

Article II, Section 3 states: “He shall from time to time give to the
Congress information of the state of the union, and recommend to their
consideration such measures as he shall judge necessary and expedient.”
Next to this clause, Washington wrote the word “Required”#? (Figure 3).

Evidence suggests he jotted down these comments after December 9,
when he delivered a similar volume to Jay, and before he delivered his
annual address to Congress on January 8, 1790. Washington probably
wrote his remarks as he prepared his first annual address to Congress in
early January 1790. He probably did not make these notations after

42. Acts Passed at a Congress of the United States of America (New York: Francis Childs
and John Swaine, 1789), 6-9. The Fred W. Smith National Library for the Study of George
Washington, Mount Vernon Ladies’ Association.
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in &he heeds of deparl;—

ies that may happen
which fhall expn’e,

Figure 3. Acts Passed at a Congress of the United States of America (New York:
Francis Childs and John Swaine, 1789). Courtesy of Mount Vernon Ladies’
Association.

1790. Washington ordered a new bound volume of the Constitution and the
acts passed by Congress for each year of his presidency. After receiving a
new volume in late 1790, it is unlikely that he would have returned to an
outdated edition and inscribed notations.*?

These notations demonstrate that Washington distinguished between
mandatory actions “Required” of him as president and the options available
to him at the discretion of the “President,” such as those outlined in Article
II, Section 2. Unlike some of his contemporaries, Washington almost never
wrote in the margins of his books, indicating that his notations in the mar-
gins of the Constitution were not mindless scribbles. Washington was also
quite particular about the written record his left for historians to study.** He
bequeathed all of his papers and books, including the Acts of Congress, to
his nephew and Supreme Court Justice, Bushrod Washington.*> He knew
future readers would see and study the comments. Finally, he meant what he
wrote. In Article II, Section III, Washington labeled the annual addresses

43. Washington had delivered an address after his inauguration on April 30, 1789, but the
January 8, 1790 address was the first official State of the Union address.

44. Historians speculate that Martha Washington burned her letters to George and his let-
ters to her out of respect for his wishes.

45. George Washington’s Last Will and Testament, July 9, 1799, George Washington’s
Mount Vernon, The Mount Vernon Ladies’ Association, https:/www.mountvernon.org/edu-
cation/primary-sources-2/article/george-washingtons-last-will-and-testament-july-9-1799/
(accessed January 10, 2019).
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and the duty to provide suggestions to Congress as “required.” He believed
that the Constitution obligated him to provide annual updates to Congress.
He noted this responsibility and faithfully compiled an annual report for
Congress at the beginning of each annual session.*¢ Significantly, he did
not write “Required” next to Article II, Section 2.

On the other hand, Washington believed that the delegates at the Federal
Constitution had intended to create a powerful executive to remedy the
issues of the Confederation Period. Accordingly, it provided to the presi-
dent certain powers to use at his discretion, including consulting the
Senate if it served him well. Washington determined that the
Constitution did not require him to consult with the Senate on foreign
affairs, otherwise he would have noted “required” next to these provisions.
Significantly, Washington notated his copy of the Constitution after his
failed visit to the Senate’s chambers in August. He described the “advice
and consent” function of the Senate as “President Powers” affer he had
already discounted the Senate as a viable council on foreign affairs.

sk

Article I, Section 2 also states that the president “may require the opinion, in
writing, of the principal officer in each of the executive departments, upon
any subject relating to the duties of their respective offices.”*” This grant
of authority contains two critical clauses. First, the opinions must be in writ-
ing to ensure transparency at the highest levels of office and to force govern-
ment officials to take responsibility for their positions. Second, the secretaries
may only provide advice on issues pertaining to their departments, to prevent
them from interfering in matters beyond their area of expertise.*®

Washington initially limited himself to written correspondence with the
secretaries, but he quickly discovered that the issues facing the government
were much too complex to manage through writing alone. By January
1790, he was requesting written opinions, followed by an in-person meet-
ing to discuss follow-up questions or tricky details. Individual conferences
also proved insufficient.

Washington’s notations on his Acts of Congress indicated his belief that
the Constitution provided a mandate for a strong, independent executive.

46. For examples of his annual addresses, see: George Washington to the United States
Senate and House of Representatives, October 25, 1791; and George Washington,
“Address to the United States Senate and House of Representatives, 6 November 1792,”
in The Papers of George Washington, Presidential Series, 9:110-16; 11:342-50.

47. U.S. Const., art. II, § 2.

48. Iredell, “Marcus I1,” 1:371-78; and Saikrishna Bangalore Prakash. Imperial From the
Beginning: The Constitution of the Original Executive (New Haven, CT: Yale University
Press, 2015), 39-42.
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He believed that the options outlined in Article II, Section 2 failed to
provide adequate means for the president to obtain advice. Instead,
Washington focused on the spirit of the clause as implicitly granting him
the power to create an executive cabinet if he needed one to fulfill his
expressly mandated powers.

On November 26, 1791, Washington summoned his first cabinet meet-
ing to discuss ongoing conflict with Great Britain and France. The meeting
exposed his belief that pressing diplomatic issues required more advice
than Jefferson, the secretary of state, could provide. He needed the input
of all his secretaries and attorney general, and he benefited from their vig-
orous debate. Over the next 5 years, he organized ninety-seven cabinet
meetings to advise on constitutional questions, domestic insurrections,
and diplomatic crises. The department secretaries, through cabinet meet-
ings, played an integral role in the administration’s response to precedent-
setting moments in the 1790s, including the neutrality crisis, the Whiskey
Rebellion, and Jay’s Treaty. They helped Washington establish rules of
neutrality, assert the federal government’s right to tax its citizens and
enforce compliance, and invoke executive privilege. In each of these
moments, the secretaries encouraged him to assert presidential power at
the expense of Congress and the state governments. The cabinet proved
to be central to the expansion of executive authority in the 1790s.

Yet, the delegates at the Constitutional Convention had rejected the cab-
inet, and the Constitution contains provisions that specifically guard
against the “dangerous cabals” feared by the delegates.*® Washington
had witnessed the debates and understood the delegates’ intentions toward
the cabinet. But he also believed that the constitutional reforms intended to
create a strong executive and that Article II granted the president enough
authority to govern effectively, including the authority to deviate from
the delegates’ original intent. When the provisions outlined in Article II,
Section 2 proved insufficient, Washington elected to view them as sugges-
tions, rather than as binding limitations. He did not write down that he
explicitly rejected the options outlined in the Constitution, but his actions
indicated that he adopted an alternative path: a subtle form of rejection. He
did not think that the Constitution was bad, unimportant, or irrelevant, but
rather that the cabinet offered him the advice he needed to govern effec-
tively. Each president since Washington has organized a cabinet based
on his precedent. More importantly, each president selects his own trusted

49. Tredell, “Marcus II,” 371-78; and Alexander Hamilton, The Federalist Papers: No.
70, The Avalon Project, Yale Law School, http:/avalon.law.yale.edu/18th_century/fed70.
asp (accessed January 10, 2019); and Prakash, Imperial From the Beginning, 39—42.
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advisors and manages those relationships without congressional or public
oversight.

sk

Any discussion of presidential power granted by the Constitution must begin
with Washington. Article II tersely outlines the authority of the executive
branch but is quite reticent with details about #ow the president should exer-
cise that authority, especially compared with the institutions provided to
other branches of government about how to use their power. With little guid-
ance or examples to follow, Washington fleshed out the specifics of daily
governance. When the parameters of the Constitution failed to provide the
support that Washington needed to address the conflicts he faced, he decided
to focus on the intention that motivated the grant of power, or rather the
intention as he interpreted it. Washington’s annotated Acts of Congress
reveals this interpretation more clearly than any published material he pro-
duced. The document also explains how he justified expansive use of exec-
utive authority and the creation of the president’s cabinet. Finally, the Acts
of Congress place Washington squarely at the center of the originalist debate.
Washington disregarded the delegates’ intent to prohibit a cabinet. Instead,
he focused on the grants of power contained in the Constitution and created
the advisory body that he needed to govern.
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