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From What Kind of Research Can They Dissent?

Distinguishing between Biomedical and Behavioral Research
in Granting Dissent and Assent to Chimpanzees Used in

Experimentation

MARIA BOTERO

In his article “Can a Chimp Say ‘No’;
Reenvisioning Chimpanzee Dissent in
Harmful Research,” Andrew Fenton,!
adopts the concerns found in pediatric
bioethics in order to examine the moral-
ity of using chimpanzees in experimental
research that is harmful to chimpanzees.
Holly Kantin and David Wendler,? in
“Is There a Role for Assent or Dissent in
Animal Research,” also use some of the
central concepts discussed in studies of
consent in children to provide a justifi-
cation for the ethical treatment of chim-
panzees in research. All of these authors
argue for granting chimpanzees the
capability to dissent from participating
in research. For the authors, dissent is
the capacity that chimpanzees have to
express an objection to what they are
experiencing when subjected to exper-
iments that produce distress, pain, or
stress. The expression of this objec-
tion does not require complex cogni-
tive capacities that allow chimpanzees
to fully understand the research; chim-
panzees participating in experiments are
capable of dissent if they are capable
of expressing their refusal. This expres-
sion of refusal can be made through
different modes such as crying, refus-
ing to stay still, or any other behav-
ioral expression of stress, discomfort,
or discontent.

The main differences between these
authors are that, first, Fenton believes
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that granting chimpanzees the capacity
of dissent entails respecting agency in
chimpanzees, because researchers would
be respecting the expressed preference
to not participate in harmful research.
For Kantin and Wendler, respecting dis-
sent in chimpanzees is a way of increas-
ing the well-being of chimpanzees.
Second, Fenton believes that it is impos-
sible for chimpanzees to give their assent
in experiments because they lack the
cognitive capacities necessary to be fully
aware of the purpose of the experiment
and the fact that it could help other
chimpanzees. Kantin and Wendler grant
chimpanzees, under some circumstances,
the capacity of assent. They argue for the
importance of requiring an indication of
a chimpanzee’s willingness to participate
in research before engaging it in an exper-
iment. Kantin and Wendler argue that
in respecting assent we respect agency
in chimpanzees, that is, we respect the
capacity that chimpanzees have to shape
their own life.

Fenton and Kantin and Wendler?
argue that ascribing dissent to chimpan-
zees involved in experimental research
is in accordance with the Chimpanzees
in Biomedical and Behavioral Research:
Assessing the Necessity* report presented
to the National Institutes of Health
(NIH) by the Institute of Medicine
(IOM). This report argues that any
future research using chimpanzees in
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comparative genomics and behavioral
research has to be implemented in such
a way that only acquiescent animals are
used. Moreover, evidence of acquies-
cence, as described in the IOM report,
is similar to the behavioral evidence of
dissent described by Fenton and Kantin
and Wendler. For Fenton and Kantin
and Wendler dissent is the capability to
dissent from participating in research,
the IOM report argues that “evidence
of acquiescence includes situations in
which animals do not refuse or resist
research-related interventions and that
do not require physical or psychological
threats for participation.”®

Focusing on dissent is a promising
avenue for understanding the moral
status of animals used in experiments,
in particular if some form of basic
agency can be attributed to them.
Moreover, focusing on dissent consti-
tutes an interesting interpretation of
the recommendations presented in the
IOM report. However, there are several
challenges that need to be met before
the concept of dissent can be used in
animal ethics, particularly in future
guidelines for the use of nonhuman
animals other than chimpanzees in
experimental research. First, if Fenton’s
and Kantin and Wendler’s arguments
about dissent are applicable to the rec-
ommendations found in the IOM, they
must explain why this respect for dissent
applies only to comparative genomics
and behavioral research. The IOM report
offers two distinct guidelines for inva-
sive biomedical research and compar-
ative genomics and behavioral research:
these guidelines request acquiescence
for comparative genomics and behav-
ioral research only. Thomas Beauchamp,
Hope R. Ferdowsian, and John Gluck®
find this distinction among different
types of research problematic because
no clear morally relevant reasons are
provided to justify the distinction, result-
ing in what the authors call “moral

incoherence”; in other words, the
IOM report should have explained
what allows researchers to produce
more harm in biomedical research.
Therefore, if Fenton and Kantin and
Wendler want to argue for dissent in
chimpanzees and argue that this is in
accordance with the IOM, they must
provide reasons that justify consider-
ing dissent for comparative genomics
and behavioral research only.

In 2013, after accepting the IOM report,
the NIH commissioned the Council of
Councils Working Group on the Use of
Chimpanzees in NIH-Supported Research
(CoQ),” a report on how to implement
the principles and criteria described in
the IOM report; the CoC report ulti-
mately led to the historic NIH decision
in 2015 of retiring all NIH chimpanzees
from research. There are two elements
unique to the CoC report that are not
found in the IOM report, which I believe
are closer to the arguments presented
by Fenton and Kantin and Wendler.
The CoC report recommends that there
be no distinction among different kinds
of research because, “[a]n implementa-
tion based on this dichotomy (compar-
ative genomics and behavioral research)
would require that less invasive, and
potentially less harmful, behavioral
research on chimpanzees meet the stan-
dard of acquiescence ...that in the cur-
rent IOM rubric would not be applied to
biomedical research, even though most
biomedical research is more invasive.”8

The CoC report suggests that all future
research has to be evaluated using the
same principles; therefore, all chimpan-
zees used in research have to be acqui-
escent. In other words, this addition
in the CoC report solves the concern
presented in the IOM report about the
implications of distinguishing between
biomedical research and comparative
genomics and behavioral research,
and further emphasizes the impor-
tance of integrating, as with humans in
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experimentation, some basic form of
consent (or at least dissent) in the use
of chimpanzees in experimentation.
Therefore, given their failure to distin-
guish between comparative genomics
and behavioral research, it may be argued
that the notions of dissent argued by
Fenton and Kantin and Wendler are
applicable to the recommendations pre-
sented in the CoC (rather than the IOM
report). Moreover, the elimination of
this distinction removes the need to
provide an account of why dissent is
only applicable to behavioral research.

Furthermore, recommendation EA8
in the CoC report recognizes that one
of the best ways of allowing the acqui-
escence promoted in the IOM report
is positive-reinforcement training for
veterinary treatment or other aspects
of research in which “[a]nimals chose
whether to participate or not on their
own volition.”® Therefore, the CoC
report, not the IOM, report seems to be in
accordance with Kantin and Wendler’s
argument regarding assent.

However, if it is accepted that there
should be no distinction between bio-
medical and comparative genomics
and behavioral research, a new prag-
matic problem arises. Following King, !0
Beauchamp, Ferdowsian, and Gluck!
hypothesize that the aim in the IOM
report of maintaining the distinction
among different types of research is to
preserve biomedical research, because
no chimpanzee would acquiesce to the
painful procedures involved in biomed-
ical research. Moreover, according to
King, it is not possible to respect acqui-
escence in some kinds of biomedical
research because once the research starts
the animal may already be immobilized
or injected with a harmful substance,
and it is difficult, if not impossible, for
the animal to withdraw from the exper-
iment. Therefore, the discussion returns
to distinguishing between behavioral
and biomedical research, because it is
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likely that chimpanzees would dissent
from painful biomedical procedures, and,
as a result, no painful medical procedures
would be conducted in the future.

In the same vein, Fenton argues
that respecting dissent is problematic
because it would entail a great many
chimpanzees dissenting from participa-
tion in experimental research. Kantin
and Wendler also acknowledge the
impossibility of withdrawing in many
biomedical experiments, which would
make dissent impossible in some cases.
However, Fenton and Kantin and
Wendler, even though they recognize
these problems with respecting dissent
from nonhuman animals, they dismiss
them because they believe that these
problems do not undermine the theo-
retical requirement of respecting dissent
from experiments. Moreover, neither
Fenton nor Kantin and Wendler offer
a pragmatic solution to these prob-
lems. I believe that it is necessary to
offer a more complex answer, particu-
larly if, as Kantin and Wendler!? argue,
these notions of dissent and assent
can be used as ethical guidelines for
the use of other kinds of nonhuman
animals.

Acknowledging from a pragmatic
perspective that respecting dissent
makes it impossible to conduct most
kinds of painful biomedical research
leaves two choices: either we as
researchers cannot ask for dissent in
animals involved in painful biomedical
research, or we have to ban painful
biomedical research. From a pragmatic
perspective, the first choice undermines
the requirement of respecting animal
dissent from experiments; the second
choice is unlikely to be accepted in the
biomedical community. Neither of these
options seems desirable; therefore, as
researchers we need a pragmatic answer
to the difficulties of respecting the dis-
sent of nonhuman animals from bio-
medical research.
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It may be argued that there is no
need to answer these challenges given
that in 2015, the NIH decided to no
longer use chimpanzees for biomedi-
cal research. However, determining
whether respect for dissent and assent
played an important role in the NIH
decision, that is, whether respecting
dissent and assent played an impor-
tant role in justifying the decision to
stop using chimpanzees for experi-
mental research, could advance the
debate about whether it is morally
acceptable to use other kinds of non-
human animals in biomedical research,
in particular whether future guidelines
should include respect for dissent and
assent in species that are capable of
demonstrating these capacities as out-
lined earlier.
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