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Abstract
I share the view expressed by Simon Deakin, David Gindis, and Geoffrey Hodgson (‘DGH’) that social
scientists need to consider the constitutive role of law in their disciplines. This is particularly the case
for economists working on the theory of the firm and on institutions more generally. Their analyses
are often built on assumptions about the legal system which do not correspond to reality. One major
issue is the generalized confusion between the concepts of ‘corporation’ and ‘firm’. In day-to-day parlance,
the two words are synonyms. But, when the constitutive role of law is considered, the word corporation
corresponds to a specific legal device which should be clearly differentiated from a less-specific concept
which can be called a ‘firm’ or an ‘enterprise’. The notion of firm usually corresponds to the economic
organization of various resources via contracts to produce goods or services. The corporation is a legal
institution with peculiar characteristics, including a potentially eternal legal personality, an asset partition-
ing effect, and several layers of separations of ownership and control. Corporations are often used to
legally structure large firms because they are very efficient legal devices to concentrate capital. But,
firms are practically and conceptually different from the corporation(s) used to structure them. DGH con-
sider that the understanding of what a firm is should not go against general, day-to-day understanding. In
their view, although not all firms are corporations, all corporations are firms. I disagree. Only by clearly
explaining that corporations are not firms can lawyers help social scientists consider the constitutive role
of the law of corporations in the structuring of our present-day economy.
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1. Introduction

Simon Deakin, David Gindis, and Geoffrey Hodgson (‘DGH’) have addressed and criticized (Deakin
et al., 2021) my characterization of business firms in my latest book, Property, Power and Politics –
Why We Need to Rethink the World Power System (Robé, 2020).

In first approximation, I consider a firm to be ‘an organization performing an economic activity’
(Robé, 2020: 31, 195, 199, 293). DGH consider firms to be ‘individuals or organizations with the
legally recognized capacity to produce goods or services for sale’ (Deakin et al., 2021: 869). I disagree
with their definition. I think it is misleading, especially for non-lawyers. Although this may not be
DGH’s intent, this definition gives the impression that firms are legal persons recognized as having
the ability to operate in the legal system. Firms, as economic organizations, do not have such ability.
And, sadly, DGH’s definition defeats the purpose of their overall project to help social scientists, and
economists in particular, integrate the ‘constitutive role of law’ (Deakin et al., 2017). These are the
reasons for this rebuttal.

I thank DGH for their time, their interest, their comments, and our lively debate. We have differ-
ences on definitional issues. But, this should not hide the essential: we agree that it is necessary for
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social scientists to understand legal rules and integrate them in their analyses to guide their own
research. We just disagree on what this entails with regard to the differentiation of firms and
corporations.

2. Firms are not creatures of the law

In 2017, Simon Deakin, David Gindis, Geoffrey M. Hodgson, Kainan Huang, and Katharina Pistor
wrote an important and powerful article on the constitutive role of law (Deakin et al., 2017).

I want to emphasize how much I agree with their general argument that law is a constitutive part
of the institutionalized power structure and a major means through which power is exercised. I fully
support the assertion that an understanding of legal rules is essential for economists and other social
scientists. Similar to the authors of this 2017 article, I share the view that, unfortunately, most
institutional economists consider that law is a secondary expression of something else more
fundamental.

I do, however, strongly disagree with the authors’ treatment of ‘Law and the Firm’ in section 4 of
their article. They treat the firm as an individual or organization with the legally recognized capacity to
produce goods or services for sale. This notion is accommodating for social scientists who have a
vague understanding of the law. But, it is misleading. Firms have no ‘legally recognized capacity to
produce goods or services for sale’. Only legal persons have this capacity and firms as economic orga-
nizations coordinating resources in the pursuit of an economic activity are not legal persons.

The authors start section 4 of their 2017 article by indicating that firms must be treated as ‘creatures
of the law’ and that recognition of legal forms solves some enduring problems in the theory of the firm
(Deakin et al., 2017: 194). Then they write:

‘We use the term firm to apply to individuals or organizations with the legally recognized cap-
acity to produce goods or services for sale. A corporation is a kind of firm … all corporations are
firms but not all firms are corporations’.

This is inaccurate. Firms are not creatures of the law. They are creatures of business practice, which
is making use of the law to structure them. Corporations are creatures of the law, and they are used to
structure many firms. The recognition of corporations as such effectively solves enduring problems in
the theory of the firm. But, in themselves, as legal persons, corporations are not firms.

DGH use several wordings for their definition. Depending on the context, a firm is said to be a
‘legally constituted business entity’; ‘an individual or organization with the legally recognized capacity
to produce goods or services for sale’ (Deakin et al., 2021: 865); ‘a legally constituted entity set up for
the production and sale of goods and services’ (Deakin et al., 2021: 872). Taking these various defini-
tions in combination, DGH give the impression that it is the firm which is granted legal personality by
the legal system. And in their 2017 article, DGH clearly wrote that ‘An entrepreneur or association of
resource owners become a firm upon the acquisition of a legally recognized separate legal personality’
(Deakin et al., 2017: 197).

In their 2021 article, however, DGH indicate that their definition of the firm does not mean ‘that
the firm as such has legal personality’ (Deakin et al., 2021: 870). This seems to be directly contrary to
what they wrote in 2017. And, it now makes this notion of ‘legally recognized capacity…’ something
quite mysterious. In all legal systems, having a ‘legally recognized capacity to produce goods or services
for sale’ implies, at least, having legal personality. Otherwise, there is no legal person in a position to
sell the goods or services produced. Legally, only a legal person can sell or buy, i.e. be a party to a sale
and purchase agreement. To have legal capacity, enforceable prerogatives, and potential liabilities, one
needs to be a legal person. A corporation is a kind of legal person; a firm is not. And, the law is very
strict on the attribution of legal capacity. This strictness is necessary to know who has what claims
against whom, in what order, and so on. If these definitions of the law were loose, the structuring
power of the law would be eroded, and law would lose a good deal of its constitutive role.
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3. Law’s confrontation with the firm

In connection with the firm’s purported ‘legally recognized capacity…’, DGH often use the notion of
‘entity’, or ‘unit’. These words do not have a single-specific legal meaning. They are sometimes used in
relation to the firm when its organizational reality is not seriously questionable although it is not
legally recognized as a legal person. Several branches of the law are confronted with the firm’s lack
of legal personality and its de facto existence as an organization whose activities have economic
and legal consequences. They are confronted with what Alain Supiot once called its ‘elusive and
inescapable’ existence (Supiot, 1985: 623). But, these forms of acknowledgement of the firm/enterprise
as an effective organization can lead to misunderstandings. These confrontations of the law with the de
facto existence of the firm never lead to the granting of legal personality to the firm. They do not lead
to any ‘legally recognized capacity’. Each of these confrontations creates its own perception of the firm
to draw legal consequences of its de facto existence.

This is the case in antitrust law, at the domestic (at least French) and European levels (Arcelin,
2003). Any ‘entity’ which carries out an economic activity, whether it has legal personality or not,
can be qualified as an enterprise within the meaning of antitrust law. But, this ‘enterprise’ has the
peculiarity of accessing legal life (without becoming a legal person) only if it is violating antitrust
law. Realistically, investigators seek in the organization of the enterprise which legal operator had
the real capacity to determine the commercial strategy suspected of being in violation of antitrust
rules. Antitrust law does not stop at the supposed autonomy of legal persons in this area; that
would limit its effectiveness too much. A factual analysis is being performed, but it will necessarily
lead to the identification of one or more legal person(s) to whom the violation of antitrust law can
be attributed. It cannot be attributed to the firm, which does not have legal personality. It owns no
assets and could not pay any fine. The firm is thus analyzed in its concrete operation to identify
the organization of the violation of antitrust law; but also, to identify the legal person(s) involved
and to whom this violation can be legally attributed.

Labor law is also confronted to the organizational reality of the firm. It appears, under the form of a
so-called ‘economic and social unit’ (under French law, pursuant to article L. 2322-4 of the Labor
Code), which was initially identified by case law to assess the criteria for setting up employees’ repre-
sentative bodies. It is used, in particular, to counter the practice of artificially splitting a business to put
it under the control of several legal entities, the intended effect being to remain under the legal thresh-
olds set for the representation of employees. Or the firm can be identified via the concept specific to
the law of the transfer of ‘undertakings’ to ensure a concomitant transfer of employment contracts
(Directive 2001/23/CE, and article L. 1224-1 of the French labor Code).

The enterprise also appears in accounting law (Biondi et al., 2007; Hill, 1987). Here again, there is
recourse to the vague notion of ‘entity’, the objective being to account for the actual financial perfor-
mances of the firm, and not just of this or that legal person used for its legal structuring.

But, none of these remedies for the inexistence of the firm as a legal person gives it legal personality.
They do not grant the firm any ‘legally recognized capacity to produce goods or services for sale’. They
just draw consequences, from their own perspectives (Robé, 1995: 118) (the protection of market com-
petition, the protection of workers, and the appropriate accounting of the firm’s operations), of the de
facto existence of the firm as an organization. I agree with DGH that these branches of the law are not
blind to the firm (Deakin et al., 2021: 866). But, they do not facilitate its existence. They draw con-
sequences of its de facto existence to prevent the avoidance of rules which would otherwise be
applicable.

4. Firms and corporations

As DGH indicate, I have argued that firms and corporations are ‘totally different concepts’ (Robé,
1995, 1999, 2011, 2015). And, contrary to DGH (Deakin et al., 2021: 866, 869, 873), I maintain
that corporations, in the legal technical sense, are not firms. Of course, in general American language
and Globish, the words ‘corporation’ and ‘firm’ are used as synonyms. But, in studies directed at
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demonstrating the constitutive role of law, the word ‘corporation’must, in my view, be used in its tech-
nical sense only. Otherwise, it leads to numerous confusions which can easily be avoided with a more
careful use of words. The distinction is important to make because if one works on the theory of the
firm, or law and economics (and organization) using the day-to-day language, it can only generate a
lot of misunderstandings. This is what happened to economists who did not realize the importance of
the distinction. And, DGH’s definition does not help clearing the area from the language traps.

As a matter of illustration, looking at the famous 1976 article written by Michael Jensen and
William Meckling to which DGH refer, we can clearly see the consequences of the confusion they
made. Jensen and Meckling (1976: 310) wrote:

‘…most organizations are simply legal fictions. This includes firms, and even governmental
bodies such as cities, states… The private corporation or firm is simply one form of legal fiction
which serves as a nexus for contracting relationships…’.

Jensen and Meckling used the general language and treated the words ‘firm’ and ‘corporation’ as
synonyms. It led them to a series of erroneous conclusions: although a corporation is a ‘form of
legal fiction’ (it has legal personality, i.e. it is treated as a legal person by the legal system), the firm
is not a legal fiction. It has no legal personality and cannot operate as such in the legal system.
And, neither the firm nor the corporation ‘serves as a nexus for contracting relationships’. Clearly,
there are contracts used to legally structure the firm. One contracting party to these contracts is the
corporation; the others are usually contributors of resources (labor, materials, machines, buildings,
utilities, and many other inputs) used to operate the firm or parties interested in the output (distri-
butors or clients). But, neither the corporation nor the firm ‘serves as a nexus’, which is a totally
vague notion hiding more than it reveals. The firm is legally structured around the legal person of
the corporation. Most of those involved in the operation of the firms do not have contracts with each
other. The contracts are bilateral contracts between the corporation and the resource providers – and
the clients. The reduction of the firm to a ‘nexus’ of contracts ignored the key importance of the cor-
poration as a separate legal person which is central to the firm’s legal structuring and cannot be created
by contracts only. It needs a legal order granting it ‘legal personality’. But, the granting of legal person-
ality does not make of a ‘corporation’ a ‘firm’.

As a matter of illustration, when incorporation was a lengthy process, banks used to create corpora-
tions by the dozen to have them immediately available when their clients needed them. In the mean-
time, they were ‘dormant’, with no activity, conducting no purchases or sales. These business
corporations were not ‘incorporated firms’ (Deakin et al., 2021: 873). They clearly had a ‘legally recog-
nized capacity to produce goods or services for sale’. But, they did not make any use of it. In what
sense could they be ‘firms’? They were just legal persons created by a service provider, ready to be
used for whatever purpose their clients would eventually need them.

Or, to use another example, for tax planning, secured financing, or other reasons, acquisition struc-
tures often make use of numerous corporations (Robé, 2011, 2020: 259–268). The shares issued by
corporation A (headquartered, say in France) are purchased by a holding corporation B created in
France; its shares being owned by a first Luxembourg corporation C whose shares are owned by cor-
poration D (this is called a ‘double LuxCo’ acquisition structure). For DGH, all these corporations are
firms. But, apart from corporation A, they have no other activity than owning shares. And, corporation
A is not a firm either; the economic organization built around its legal personality (and, as the case
may be, the ones of its subsidiaries) is one.

5. Firms as organizations

Coming now to firms, I describe them in numerous ways. But, looking at the various expressions I use
to describe (not define) them, it is hard not to notice that the key common denominator is the concept
of ‘organization’. Just taking the descriptions used in the General Introduction of my 2020 book, I
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present a firm as a ‘power organization’ (Robé, 2020: 8), as an organization ‘in which the activities of
individuals are organized’. Another description used is ‘firms as organizations’ (Robé, 2020: 13). I also
indicate that ‘so-called “market economies” in fact comprise both “markets” and “organizations”: busi-
ness firms’ (Robé, 2020: 25). I could continue ad nauseam. In my view, the various expressions I use to
describe firms are complementary. But, there can be no doubt that I generally describe a firm as an
organization having an economic activity, the emphasis being always on the notion of organizing,
structuring, coordinating, etc.

To make it clear, I consider that the army, a business firm, or a law firm (to take only three exam-
ples) are all ‘organizations’. An organization is not something static. Its members have an activity in
common: members of the army prepare for war or wage war, workers in a business firm produce or
sell widgets, and lawyers in a law firm provide legal services to the firm’s clients. Members of the firm
use assets to conduct their activity. These activities are structured, organized, with internal rules, hier-
archies, orders. Each of these organizations has an ‘organized activity’ and, in fact, is the organized
activity. For the business and law firms of my example, this ‘organized activity’ is an ‘organized eco-
nomic activity’.

DGH concentrate on only one of the descriptions I use (‘organized economic activity’). But, then
they redact the key organizational aspect in it to only keep the word ‘activity’ (Deakin, 2019; Deakin
et al., 2017: 194n; 2021: 869). I indicated I did not think this was proper in my 2020 book (Robé, 2020:
196n). To no avail. Using their abridged version of my description, DGH keep on considering that my
‘definition’ cannot stand for two reasons. The first one is that no one has ever defined a firm as an
activity; but that includes myself (I always use the expression, ‘organized activity’ or ‘organization’).
The second criticism is that ‘conceptually, if the firm really is an activity, or always “performing an
economic activity”, then it ceases to exist when those activities cease, as would be the case when
the firm shuts down overnight or on weekends or holidays. Robé’s “activity” formulations – including
variations such as “the firm is the process of coordinating various resource providers” (Robé, 2020:
199) – are flawed’ (Deakin et al., 2021: 869). But, the fact that a business firm has business hours,
that employees are supposed to show-up on time, and leave according to an organized time-schedule
is part of the organization. It is required for team work to be organized. And that includes reduced or
no activity over the weekend or vacation time. For many firms, remaining open night and day all year
long, with employees coming and going as they wish when they want would be chaotic – unorganized.
Far from affecting my description of the firm, the fact that the use of time is organized, including when
there is free time, by these organizations I call firms (or enterprises) are supporting it. The firm does
not disappear in the evening, or on weekend or holidays, and so on. It is still there to determine when
the employees must come back. Of course, employees do what they want with their free time. But, the
length of their free time is limited by the moment, set by the firm (within the limits of the employment
contract and the rules of employment law), when they must come back to work. The firm does not get
reorganized every morning from scratch. People know when they must arrive, where they must go,
when they must leave, and what they are supposed to do in the meantime. Those who do not respect
this have a clear tendency to get fired, i.e. to be expelled from the firm which needs organization to
operate. They will quickly experience that the firm has not ceased to exist while they were on weekends
or holidays.

6. Dealing with the description of the firm I use

To summarize my description, a firm is an economic organization (an organized economic activity)
via which products or services are produced and sold. No legitimate firm can be created and operated
without having recourse to the legal system. A firm can be, for example, a small shop. To create it, the
entrepreneur can execute a lease with an owner of premises, buy goods from suppliers, and seek to sell
them to customers. Many other combinations of property rights and contractual relationships are of
course possible. There may be employees or not, since a single entrepreneur can play all the roles in his
small firm: buy or produce goods, offer her services, sell them, do the accounting of the operations,
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clean the floor in the evening, and so on. When the operations are up and running, this small organ-
ization operates around the legal personality of the individual entrepreneur whose legal personality is
being used as the counterparty to the various contracts which serve as the legal instruments via which
inputs are contributed to the firm (legally speaking: sold or leased to the entrepreneur) and output is
sold to clients. This small organization is often characterized in many States’ legal systems as a ‘going
concern’ or something equivalent. The law gives some form of recognition to its existence as an orga-
nized business activity which coherence is somewhat maintained, in particular when it is being sold
(the famous ‘transfer of undertaking’ rules under EU law). But, to my knowledge, nowhere is it treated
as a separate legal person. It does not have a ‘legally recognized capacity to produce goods or services
for sale’. It is the entrepreneur who has this legal capacity.

When the firm needs more capital or talent, for example, than a single entrepreneur has or can get
by simply hiring more employees, the legal vehicle to structure the firm can be a partnership, com-
bining talent and potentially other resources as well. When massive amounts of capital are needed,
that legal vehicle is usually a corporation, issuing shares of stock which are purchased by shareholders
on the primary market for shares, thus contributing capital to the corporation. For the largest enter-
prises, the corporate structure is a group of corporations (each having legal personality) or other kinds
of legal entities; and this is particularly the case for multinational enterprises.

As should be clear from these descriptions, the firm as an economic organization can be quite
simple or extraordinarily complex, with worldwide operations for so-called ‘multinationals’. But,
the legal instruments used to structure them are basically the same: property rights, contracts, and
legal persons. Corporations are only one of the types of legal persons used to legally structure firms.

7. Multinationals

With their definition that firms have a ‘legally recognized capacity to produce goods or services for
sale’, DGH are unable to address multinational enterprises. They are led to write that multinational
firms ‘operate through separate incorporated firms’ (Deakin et al., 2021: 873) which necessarily
means that multinational firms cannot be singular firms but can only be firms made up of firms.
This is contrary to their assertion that the firm ‘is a singular business unit’ (Deakin et al., 2021:
869). A singular business unit can hardly be made of a series of singular business units. Then
DGH acknowledge that ‘we need to have a definition of multinational enterprise alongside a definition
of firm’ (Deakin et al., 2021: 873). But, none is suggested. As I have described in detail in a 2011 art-
icle, firms do not change of ‘nature’ when they become international and then global. They keep on
doing the same thing (organizing an economic activity). But, now their organizing activity spreads
over States’ borders. And to spread their activities, they use the classical legal instruments used to
legally structure any (large) firm: corporate vehicles, property rights, and contracts. On the corporate
side, their corporate backbone is a group of corporations. One single firm uses several legal entities to
structure itself. The place of incorporation of each subsidiary of the group can be in the world’s some
200 States’ legal orders. But, the group of corporations is not a legal person as such and the economic
exchanges among the subsidiary corporations look like market exchanges to outsiders. They take place
among different legal entities, the ones delivering products or services and the others paying a price for
them. But these economic exchanges are in fact the outcome of organized action, action organized by
the firm. They take place among different legal persons (each having the ‘legally recognized capacity to
produce goods or services for sale’) but within the same firm. Prices paid within firms, among the
corporations used to structure them, are not market prices. They are administrative decisions (Robé,
2020: 249–259). This is a key point to understand globalization. It is much more a globalization of
organized economic activity than a globalization of markets.

In their 2017 article, DGH ask ‘are there “internal markets” within firms?’ (Deakin et al., 2017:
195). They then take the case of a firm with several ‘divisions’ with no legal personality and rightly
write that ‘internal transfers within the firm do not involve the exchange of legal property rights.
The objects of “exchange” remain the property of the firm [sic, the corporation]. These exchanges
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are not legally enforceable contracts…’. DGH do not address the more realistic case for large firms of a
corporate structure involving a group of corporations, and not only of a single corporation having divi-
sions (also called ‘branches’). Exchanges internal to the firm then take place among separate legal per-
sons, having contracts and exchanging property rights for a consideration. Doing otherwise would
usually be a criminal offence, each subsidiary corporation having its own creditors who should not
be defrauded by the movement of assets among commonly controlled legal entities without corre-
sponding payments. But, these exchanges are not ‘market exchange’, they are coordinated, structured,
organized by the firm (Robé, 2020: 241–292).

The difficulty DGH miss, and would lead social scientists to miss, is that the firm is not a legal
person in the States positive laws but that (in today’s world) it cannot exist without legal persons.
To legally structure a firm, it is necessary to use legal persons (depending on the context: individuals,
partnerships, corporations, etc.), which have the ‘legally recognized capacity to produce goods or ser-
vices for sale’. They serve as the ‘legal backbone’ around which contracts, assets, shares in other com-
panies, etc. can be aggregated to enable the firm to operate its activities. The firm can, therefore,
combine the operation of the various resources secured using these legal devices.

This description may be counterintuitive and not in line with everyday meaning and understand-
ing, which confuses firms and corporations. But, that is the way real firms are legally structured in our
real economy.

8. Day-to-day language can be an impediment to scientific understanding

In their attack of my description of what a firm is, DGH declare that the first rule ‘in the construction
of taxonomic definitions is that they should were possible be close [to] everyday meaning’ (Deakin
et al., 2021: 867). They then apply this rule to me and consider that my ‘definition’ of the firm is
unacceptable because it ‘violates the common-sense guideline for definitions outlined above’
(Deakin et al., 2021: 869).

There is no doubt that in every-day language, there is great confusion in the use of the words
‘company’, ‘business’, ‘firm’, ‘corporation’, ‘enterprise’, and so on. These words are used routinely
as synonyms. People also talk about ‘multinational enterprises’, ‘big firms’, ‘multinational companies’,
‘big business’, ‘large corporations’, ‘transnationals’, and so on in an almost undifferentiated manner.
This is true in all the languages I know. And it is perfectly fine, unavoidable, and of no great import-
ance. It becomes highly problematic, however, when social scientists and lawyers do not clear this
everyday confusion in their reasoned analyses. This is what DGH do when they write that my analysis
leads to the ‘bizarre result that corporations are not firms’ (Deakin et al., 2021: 865). In general lan-
guage they are; in the effective legal structuring of our economy, they are not. The bizarreness exists
only if one is content with ‘everyday meaning’ and neglects the constitutive role of law. Exactly as most
economists generally do. In the real (business) world, corporations are sometimes used to legally struc-
ture firms; sometimes not. They are never firms by themselves. Of course, when businesspeople speak
to their friends and family, they use the general language and tell them: ‘I sold the business’ or ‘I’ve put
George in charge’. But, when it comes to implementing these decisions, they sign Shares Sale and
Purchase Agreements (SPAs); or they get a board meeting for George to be appointed as CEO.
With the legal constraints attached to each of these legal acts. And the formalities to be followed
are not capriciously set: they protect affected interests. Without abiding by them, no property rights
are transferred, and no prerogative will be attributed to George. Those who make it a profession to
study the world of business and the economy via the lenses of any social science must integrate
this constraining reality business practitioners have no liberty to ignore.

There is another area where general language issues have led to much misunderstanding and ana-
lytical errors. In everyday meaning, shareholders are routinely considered to be the owners of firms (or
corporations, the public, and most economists making the confusion). This error is widespread, and it
affects even the specialized press and scholarly reviews. In reality, shareholders only own shares (Blair
and Stout, 1999; Hill 1987; Ireland, 1999; Robé 1995, 1999, 2011)). But, the widespread ‘everyday
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meaning’ that shareholders own corporations/firms has led economists to develop their so-called
‘agency theory’, i.e. the twisting of the management of most large firms in the interests of shareholders
only to lead managers to create ‘shareholder value’. Since shareholders own corporations/firms – the
theory goes – managers are their ‘agents’ and must manage in their ‘principal’s’ interest. Then this
interest is declared to be the ‘maximization of profits’ (or of ‘shareholder value’). This has and is
still generating massive negative externalities, including global climate disruption (Robé, 2012, 2020:
293–326).

Legally speaking, the whole construction is nonsense. Shareholders own shares, corporate officers
and directors are agents of the corporation, and they generally must manage in the corporate interest,
which includes the shareholders’ interest but not only. The consequences of the confusion generated
by economists having developed their theory based on ‘everyday meaning’ are dramatic (Robé, 2012).
Although corporate power should be treated as any other form of power, with a duty to consider the
various interests affected by the firm’s operations, corporate prerogatives are treated as a property with
no other purpose than the satisfaction of the ‘owner’. Our species may not survive this ‘mandate’ built
on a mistake induced by the scientific use of words in their ‘everyday meaning’ (Robé, 2019).

Strangely, with regard to this definitional issue, DGH take the view that ‘at this point, economics
need to take account of legal reality: given the material significance of the way in which the legal sys-
tem supports certain ownership claims and not others, it is a fundamental error for economics, in so
far as it purports to be a science of human behaviors, to assert that shareholders “own” either the firm,
the corporation, or its assets’ (Deakin et al., 2021: 870).

DGH agree that with regard to the ownership of firms/corporations/shares, ‘it is a fundamental
error for economics’ to follow ‘everyday meaning’. But, when it comes to defining firms and corpora-
tions, ‘everyday meaning’ must prevail. DGH do not find it ‘bizarre’ that, at law, shareholders do not
own firms, corporations, or their assets, although they are considered as having these prerogatives in
everyday meaning. But, for some unknown reason, with regard to firms and corporations, DGH con-
sider that economics does not need to take account of this specific legal reality that while the corpor-
ation has legal personality and a ‘legally recognized capacity to produce goods or services for sale’,
firms do not have it. Here, the ‘constitutive role of the law’ is treated as irrelevant.

I respectfully but strongly disagree. To paraphrase DGH, given the material significance of the way
in which the legal system supports the allocation of rights, duties, and liabilities to legal persons, it is a
fundamental error for economists to make the confusion between the firm and the corporation. This is
particularly the case for multinational firms which are organizations whose corporate structure is
splintered into numerous legal systems in which the rights, duties, and liabilities of each subsidiary
corporation are all different. This offers a world of opportunities for the structuring of multinational
firms and the allocation of rights, duties, and liabilities among the various corporations used, precisely
because firms have no legal unity, as I have shown at length in ‘Property, Power and Politics’ (Robé,
2020). The outside world, including States, contracting parties, or third parties can only interact, insist
on law abidance, contracts fulfillment and damages correction with one or part of the legal persons
used to structure the firm. They cannot do it with the firm as such. This is one of the key issues of
our time, to which economists, political scientists, and lawyers must adapt.

9. Conclusion

As DGH write, ‘there is a lamentable absence of consensus regarding the definition of the firm’
(Deakin et al., 2021: 866). I fully agree. In my view, not much progress has been made over the
last 30 years in the theory of the firm because of language issues. What is generally called shareholders’
agents are agents of the corporation; what is called principals are not principals; what is called a cor-
poration is often a firm; and vice-versa, and so on. To put some order into all this, we must start from
solid ground. I do think that when key words used in the social sciences addressing firms have a vague
meaning in general language and a specific legal meaning (as is the case for the word corporation), it is
better to use them in that later sense only. These words strictly correspond to institutional constraints
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business practice must adapt to. We are on solid ground then; we integrate the constitutive role of law
and there is little room for disagreement. Most of the contradictions in the existing dominant theory of
the firm disappear with this discipline (Robé, 2011). For other words, such as firm or enterprise, agree-
ment is more difficult. There can be many formulations of what they are because they are extremely
diverse in their size, activities, and internal structuring. But, with regard to corporations as specific
legal devices, it would be a mistake to overlook their legal characteristics and their peculiar role in
the structuring of the largest firms in our economy.
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