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rerouting of the barrier. For Gross, however, even
those progressive breakthroughs fail to confront a
core structural issue: that the settlements were con-
structed under the authority of a military com-
mander that, in his view, acted #ltra vires in
breach of the Israeli administrative law, the law of
occupation, and the principle of self-determination.
According to him, the refusal by the HCJ to treat
settlements as the heart of the structural problem
shows its “blindness to the bigger annexational pro-
ject that is taking place under the guise of security”
(pp. 310, 318, 320, 326).

The HCJ has unapologetically affirmed that the
barrier has been erected to protect not only Israeli
citizens and others from cross-Green Line attacks,
but also the settlers in the occupied territories. It
has held that “the military commander is authorized
to construct a separation fence in the area for the
purpose of defending the lives and safety of the
Israeli settlers in the area.”'® Gross contests the
legality of the security barrier overal/ (and not merely
the legality of segments thereof). His rationale lies in
the macroscopic evaluation: the dubious linkage of
the barrier to the enterprise of settlements in fur-
therance to de facto annexation; and the barrier’s
excessive impact on the already desperate living con-
ditions of the Palestinians under prolonged occupa-
tion (pp. 281, 296-97, 301, 306-07, 310, 313).
This approach casts serious doubt on the Israeli
government’s statement, confirmed by the
HCJ, that the barrier was temporary and that its
purpose was military-security, not political (in the
sense of expanding settlement or annexation). On
this score, Gross’s assessment converges on the
ICJ’s approach in Wal/l that “looked at the forest,
and not only at the trees” (pp. 307-08). This is a
striking rebuke to Mara abe, where the HCJ, pre-
sumably to fend off such a possible charge, held
that “the Court shall not ignore the entire pic-
ture,” and that “its decision will always regard
each segment as a part of a whole.”!® Gross
sides with the IC]’s appreciation that “the con-
struction of the wall and its associated regime

'8 Id., para. 19 (emphasis in original).
Y14, para. 74.
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create a ‘fait accompli’ on the ground that could
well become permanent.”29

The most salient achievement of Gross’s book is
to craft a new framework for the law of occupation
based on functional analytical perspectives. This
innovative book recurrently engages readers to go
beyond the assumptions on which the conceptual
approach to the law of occupation is built. In line
with critiques by other progressive Israeli academics,
the book’s critical analyses focus mostly on Israeli
executive and judicial policies relating to the occu-
pied Palestine territories. It is hoped that Gross’s
insightful and refreshing analysis may positively
influence future Israeli policies toward the settle-
ments in a way that would allow for reconciliation
and enduring peace between the Israelis and
Palestinians, and for the self-determination of the lat-
ter.! From a global and academic context, the book
serves as a valuable catalyst for reconceptualizing the-
ories of state responsibility under the law of occupa-
tion based on divergent types of “control matrices.”

YuTaka ARAI-TAKAHASHI
University of Kent, Brussels (Kent Law School)
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