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Abstract: This article argues that the Supreme
Court should not require a religious exemption
from vaccine mandates. For children, who cannot
yet make autonomous religious decision, religious
exemptions would allow parents to make a choice
that puts the child at risk and makes the shared
environment of the school unsafe — risking other
people’s children. For adults, there are still good
reasons not to require a religious exemption, since
vaccines mandates are adopted for public health
reasons, not to target religion, are an area where
free riding is a real risk, no religion actually pro-
hibits vaccinating under a mandate, and policing
religious exemptions is very difficult.

Introduction

Vaccines are one of the greatest medical advances of
the twentieth century, responsible for saving hun-
dreds of millions of lives.! Although nothing is without
risk, as the National Academies of Science, Engineer-
ing and Medicine point out, “[ v]accines are extremely
safe. They have many health benefits and few side
effects.” In spite of that data, there has long been an
anti-vaccine movement, and its impact has grown
over time.? In the past two decades, rates of vaccine
exemptions in some states have grown dramatically.*
The increase in non-medical exemptions directly led
to increases in outbreaks.’ Most recently (and before
the COVID-19 pandemic), in 2019, outbreaks of mea-
sles in the United States resulted in 1,249 cases, the
highest number since 1992.6 A substantial majority
of the cases were in unvaccinated individuals and in
communities with low vaccines rates.” Politicization
of the COVID-19 pandemic is not going to help with
this.?

In response to outbreaks, several states have acted
to remove or tighten their non-medical exemptions.
In 2015, California removed its non-medical exemp-
tion.? The repeal was challenged several times in
court, but all the challenges were unsuccessful.’® In
2019, both New York and Maine removed their non-
medical exemptions, and Washington State removed
the personal belief exemption to the MMR vaccine.!
The New York repeal was also challenged in court,
but so far, all challenges have failed. These challenges
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included claims that not having a religious exemption
violates the First Amendment, but as late as March
2021, courts were unsympathetic to those claims.’2
Courts that have rejected the claims that not having
a religious exemption violates the First Amendment
drew on several strands of case law. These included
Supreme Court doctrine that general rules do not
need to include an exemption for religious objectors.!
Other cases suggest that mandates do not have to
include a religious exemption because school vaccines
mandates apply to children — who cannot yet decide

to adults, the argument for a religious exemption is
more robust; but there are still good reasons not to
require one. Among other reasons, vaccines mandates
are adopted for public health reasons, clearly not tar-
geting religion, are an area where free riding is a real
risk, and policing religious exemptions to these man-
dates is very difficult. Even if strict scrutiny is applied,
courts should not require that a religious exemption
be added to a well-crafted law mandating a vaccine
that clearly prevents death and other serious harms.
Two limits of this paper should be borne in mind.

This article contends that for children and school mandates,
the new jurisprudence should not change the current legal situation,
and that the arguments for not requiring a religious exemption remain
extremely strong. For mandates applicable to adults, the argument for
a religious exemption is more robust; but there are still good reasons not
to require one. Among other reasons, vaccines mandates are adopted for
public health reasons, clearly not targeting religion, are an area where free
riding is a real risk, and policing religious exemptions to these mandates
is very difficult. Even if strict scrutiny is applied, courts should not require
that a religious exemption be added to a well-crafted law mandating
a vaccine that clearly prevents death and other serious harms.

on their own religion — and to a shared environment,
where unvaccinated children can put other people’s
children at risk.”* This jurisprudence will be addressed
more in depth in Part II.

But there is another aspect to the vaccine religious
exemptions issue, which is the reality that very few
religions actually oppose vaccines.’” Most religions
either support vaccines or leave it to the believer. Even
Christian Science, while clearly not in support of vac-
cines, tells adherents that if the law requires vaccinat-
ing, they should vaccinate.’® Most people who refuse
vaccines do it for reasons that are not religious.”” Even
for deeply religious people, the logic behind not vac-
cinating is usually secular.’

Against this background, recent decisions from the
Supreme Court signaling increased protection for reli-
gious freedom raise the question of whether the Court
will someday require a religious exemption from state-
actors’ vaccine mandates. This article contends that for
children and school mandates, the new jurisprudence
should not change the current legal situation, and that
the arguments for not requiring a religious exemption
remain extremely strong. For mandates applicable
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First, rather than provide a thorough discussion of the
Supreme Court’s decisions, it focuses on the narrower
question of vaccine mandates. The wonderful article
by my colleague Professors Wendy Parmet provides
in depth discussion of the decisions in a broader con-
text. Second, the article focuses on mandates by state
actors, not by private actors like employers, to which a
different framework would apply.”®

I. Vaccine Mandates and Religious Freedom
in the United States Before the COVID-19
Pandemic
Vaccine mandates have existed in the United States for
over 150 years. The first state-level school mandate,
for a vaccine against smallpox, was adopted in Mas-
sachusetts in 1855.2° In the 1960s and 1970s school
mandates spread across states.2! Multiple empirical
studies have demonstrated that strong school man-
dates increase rates of childhood vaccination and
reduce outbreaks of vaccine preventable diseases.??
The famous case of Jacobson v. Massachusetts
focused on an ordinance adopted in 1902 referencing
an earlier statute empowering local boards of health
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to require people be vaccinated against small pox “if,
in its opinion, it is necessary for the public health or
safety.”?3 In 1905, the Supreme Court upheld the vac-
cine mandate on the grounds that individual liberty
may, on occasion, have to give way for the public good,
and that restraints on liberty in the common good are
usual and expected in society.2* The Court did make it
clear that regulations limiting individual rights need
to be reasonable and in the public health and safety
interest. But within those limits, it specifically allowed
a vaccine requirement.?’

Jacobson did not address whether the state has to
provide a religious exemption from a vaccine require-
ment, because at the time, the First Amendment
did not yet apply to the states.2¢ Extensive litigation
explored whether incorporating the First Amend-
ment changed the framework towards school immu-
nization mandates. The pre-COVID-19 the consensus
in the courts is that school immunization mandates
do not have to include a religious exemption.2” Sev-
eral sources and arguments support that. Part of the
picture is that, under current Supreme Court juris-
prudence, primarily under Employment Division .
Smith, a law that is neutral on its face and generally
applicable — like school vaccines mandates — does
not have to provide a religious exemption.2® But there
is more to it. School vaccine mandates are different
from adult mandates, because they not only protect
the public health, they also affect children. Unlike
adults, children do not make their own decisions con-
cerning religion, and parental rights can be limited
when their decisions put children at risk.2 Because
school mandates sit at the intersection of children’s
welfare — vaccines reduce the risks to children — and
public health, they are on especially strong constitu-
tional ground.?°

In a case that long predated Smith, Prince v. Massa-
chusetts, the Supreme Court allowed prosecution of a
guardian — in that case, an aunt — for violating child
labor laws by allowing her niece to distribute religious
pamphlets.?' The Court upheld the conviction in spite
of the fact that the aunt relied both on her rights as a
guardian (the parents left the child in her care) and
on her right to free exercise of her religion. The Court
reminded us that:

Parents may be free to become martyrs them-
selves. But it does not follow they are free, in
identical circumstances, to make martyrs of their
children before they have reached the age of full
and legal discretion when they can make that
choice for themselves.3?
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Addressing vaccines mandates for children directly,
the Court also said:

[A parent] cannot claim freedom from compul-
sory vaccination for the child more than for him-
self on religious grounds. The right to practice
religion freely does not include liberty to expose
the community or the child to communicable
disease or the latter to ill health or death.3?

Prince v. Massachusetts had been cited in numerous
cases upholding school immunization requirements
since then, including, most recently, cases examining
California’s decision to repeal its non-medical exemp-
tion,?* and cases examining New York’s decision to
repeal its religious exemption.

In essence, parents opposing a school mandate are
arguing not only for an unlimited right to not protect
their child from disease, but also for a right to make
their child’s school less safe from disease for other
children, their families, staff, and others. Courts have
not been particularly sympathetic to that demand.

Adult mandates belong on a somewhat different
footing. When it comes to adults, the tension is only
between the subject’s religious freedom and the pub-
lic health, without the additional factors of a child’s
wellbeing and the lack of a child’s autonomous choice.
Even for adults, though, current jurisprudence does
not require a religious exemption from a state man-
date. Under Smith (and its progeny?®), a state is not
required to provide a religious exemption from a gen-
erally applicable, neutral on its face law that otherwise
meets rational basis review; vaccine requirements
generally fit that bill — they are general, neutral laws,
applicable towards the public health.?” A longstanding
exception is that laws motivated by hostility to religion
must meet strict scrutiny. This exception was created
in a case in which an ordinance was clearly passed to
target a specific church.38 It has since applied to a case
where the hostility found by the Supreme Court in the
government’s application of an anti-discrimination
law was more subtle.?? Vaccines mandates aim to pre-
vent outbreaks, not to target a specific religion or reli-
gion generally, and hence, fall squarely within Smith
territory. That is, strict scrutiny should not apply to
them. But changes to the jurisprudence — for exam-
ple, overruling Smith — would directly affect them.

Vaccine state mandates for adults, outside the
employment context, were extremely rare in the past
century. As a result, there is almost no litigation in this
context. The question of whether such laws are gener-
ally applicable was, however, raised in the context of
childhood school mandates. In a case challenging New
York’s decision to repeal the religious exemption to
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its school immunization mandate, plaintiffs pointed
to specific comments by legislators to allege that the
repeal has been motivated by hostility to religion.
The case has been rejected by the New York Supreme
Court (the first instance) and by the appellate division,
which found that the circumstances, and the legisla-
tive statements, did not support a claim of hostility to
religion. Instead, the courts found that the context of
a large measles outbreak better explained the legis-
lation.*® We can likely expect more challenges alleg-
ing hostility. As discussed in part II, recent Supreme
Court Cases raise questions about the continued via-
bility of Smith.

II. Supreme Court Jurisprudence on
Religious Freedom Since 2014

Since at least 2014, Supreme Court decisions indi-
cate that a growing majority on the Court seeks to
strengthen protections for the free exercise of religion.
This reflects growing tensions around religious free-
dom in our society, and increasing questions about
the level of accommodation appropriate for religious
freedom.*

In 2014, in Burwell v. Hobby Lobby, the Supreme
Court held that requiring privately held companies to
cover certain contraceptives for their employees, when
the owners alleged the contraceptives were in tension
with their religious beliefs, violated the federal Reli-
gious Freedom Restoration Act (RFRA).*2 Applying
the federal RFRA was not remarkable, but protecting
religious beliefs of corporations was an extension of
previous law. Although the majority was cautious to
state that the decision was focused on the RFRA, not
the First Amendment, it suggested a move towards
strengthening protection of religious freedom.*3

In 2018, in Masterpiece Cakeshop, a majority of the
Court overturned the Colorado Civil Rights Commis-
sion’s sanction against a baker who refused to bake a
wedding cake for a same-sex couple.** Here, too, the
Supreme Court did not overturn Smith, instead find-
ing that the Commission’s comments showed hostility
to religion, and hence fell under the hostile treatment
exception to that ruling.*> These cases set the ground
for an increasing emphasis on religious freedom by
the Court.

When the COVID-19 pandemic arrived in early
2020, one type of measure states adopted was to
limit gatherings.*6 Many of these measures addressed
houses of worship — some to limit their activities, a
few to expressly exempt them from limits.*” The lim-
its on houses of worship were tightened after several
outbreaks linked to churches, in response to risk fac-
tors applicable to church: a gathering of many people
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close together for long time, vocalizing and singing —
activities that increase risk.*

Unsurprisingly, some churches brought legal chal-
lenges to these limits. The challenges to COVID-19
measures that reached the Supreme Court have been
handled under the so-called “shadow docket.” The
term shadow docket was coined by law professor Wil-
liam Baude.® It is not a term used by the Supreme
Court, but scholars and observers use it to refer unof-
ficially to the “significant volume of orders and sum-
mary decisions that the Court issues without full brief-
ing and oral argument.”° Decisions under the shadow
docket typically include decisions involving proce-
dural matters such as whether or not to grant a stay
or an injunction.

Professor Baude has explained that because the
Court does not always issue opinions or explanations
in these kinds of cases, and, shadow docket opinions
do not always specify how each justice voted, lawyers
do not know what legal standards apply.”* These fea-
tures also make it unclear whether the decisions are
consistent with prior precedent. Further, shadow
docket decisions affect lower courts procedurally
because they do not know how to interpret and apply
those decisions in new situations, lacking a clear
explanation.52

The first challenges by churches to COVID-19 mea-
sures were rejected by the Supreme Court in 5-4 deci-
sions in the spring and summer of 2020.53 The com-
position of the Supreme Court changed after Justice
Ruth Bader Ginsburg died on Friday, September 18,
2020. Judge Amy Coney Barrett, who was quickly
nominated by President Trump to succeed her, was
confirmed in near-record time on October 23, 2020.
The impact of the change was felt soon after. On
November 25, 2020, with Justice Barrett now on
board, the Supreme Court decided another shadow
docket case, Roman Catholic Diocese v. Cuomo.>* Five
justices found that religious entities in New York were
entitled to a preliminary injunction because New
York had supposedly treated house of worship more
severely than comparable institutions.® Chief Justice
Roberts agreed with the majority on the merits, but
would have dismissed the case as moot, since the state
already changed the designation of the affected areas
and the religious entities were no longer subject to the
requirements. Justice Gorsuch wrote a concurrence
arguing that the limits on houses of worship were
extreme.

Some scholars saw Roman Catholic Diocese as
a warning signal of a Court aggressively willing to
undermine efforts to protect the public health for the
benefit of religious groups. The Court was willing to
intervene in spite of the expiration of the governor’s
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order, and because the Court offered low deference to
public health decisions, or to decisions based on local
conditions.’® Others saw it as an important counter
to a trend of devaluing constitutional rights generally
— or religious rights specifically — in the service of
public health, and as an important reminder that the
constitution stands even during a pandemic.5”

The Roman Catholic Diocese decision and its (lim-
ited) progeny focused on situations where a state
expressly treated houses of worship differently than
other institutions. Scholars challenged the Court’s
treatment of other institutions, like stores, as simi-
lar to houses of Worship for this purpose.® But the
shadow docket cases still examined rules specifically
directed at houses of worship, and not the kind of gen-
erally applicable rules which fall under Smith.

First Amendment. The Supreme Court granted cer-
tiorari on three issues, and heard oral arguments on
November 4, 2020.52 One of these issues was “whether
to reconsider the standard that the Court set in Smith
for courts to use to evaluate Free Exercise Clause
claims.”®3

The decision did not overturn Smith.5* In brief, the
Court unanimously reversed the Third Circuit’s deci-
sion, but was split on the grounds for doing so0.> A
majority of six justices joined Chief Justice Roberts’
opinion that the Court did not need to overrule Smith.
It found that the City of Philadelphia’s actions fell into
an exception to Smith because, in offering a discre-
tionary exception from the non-discrimination provi-
sion, the contract was not generally applicable. Thus,
if such exceptions exist and are not offered to those

The Supreme Court’s general approach to religious freedom is, as yet, unclear.
The Court has not expressly overturned Smith, and it has not provided a new
standard. After Fulton and the shadow docket cases, is it inevitable that states
will have to provide an exemption based on religion from a vaccine mandate?

In two subsequent decisions, the Court, in short
statements, struck down other limits on indoor gath-
erings, with little explanation.5® But the real questions
arose when the Court addressed cases where the rule
was, arguably, general, and potentially in Smith terri-
tory. On April 9, 2021, in Tandon v. Newsom (another
shadow docket case), the Court struck down Califor-
nia’s limit on people who can gather in homes — for
any reason.® The majority’s short opinion suggested
that what doomed the restrictions — which applied
to any in-home gatherings, whether to pray or not
— were the exceptions given to secular business. In
a strong dissent, Justice Kagan argued that this com-
parison was flawed, since businesses like hardware
stores and hair salons, she pointed out, were not simi-
lar to in-home gatherings and that a restriction on all
at-home gatherings was generally applicable.

On June 17, 2021, the Supreme Court decided a
case that could have dramatically changed the Smith
framework. In Fulton v. City of Philadelphia, the
Third Circuit Court of Appeals, affirming a district
court decision, found that Philadelphia did not dis-
criminate against Catholic Social Services (CSS), a
foster care agency, in terminating its contract because
CSS refused, on religious grounds, to certify same-sex
couples as foster parents.6! CSS appealed, alleging vio-
lation of its freedom to exercise its religion under the
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with religious objections, the refusal to offer them is
subject to strict scrutiny.®¢

In concurrences that read like dissents, Justices
Alito and Gorsuch, joined by Justice Thomas, strongly
disagreed with the Court’s choice not to overturn
Smith. Justice Alito, in a 78-page concurrence (the
majority’s opinion was 15 pages), argued that Smith
was flawed from its inception, that it could not consti-
tutionally stand, and that it was inoperable.67 Justice
Gorsuch’s concurrence went even further, arguing that
the majority’s analysis could not stand on the facts of
the case, and that by refusing to address Smith, the
Court created uncertainty and put people concerned
about their religious freedom in a tight spot.® Justice
Gorsuch was quite willing to overturn Smith immedi-
ately and sort out the implications later.

Justice Barrett, joined by Justice Kavanaugh and
in part by Justice Breyer, explained in a concurrence
that while she was also inclined to see Smith as flawed,
she was unwilling to overturn it at present because she
did not see a viable alternative.®® Justice Barrett (and
Kavanaugh), unlike Justices Alito, Thomas, and Gor-
such, was not yet willing to move to a regime in which
any law that affects religion is subject to strict scrutiny.

Fulton left quite a few questions unanswered, but
several things appear clear. First, there is not currently
a majority on the Supreme Court for completely over-
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turning Smith, if that means applying strict scrutiny
to any law that affects religion. Second, there is broad
support on the Supreme Court for stronger protec-
tion of the free exercise of religion than in the past.
Third, the boundaries of Smith are, at present, uncer-
tain. Fulton itself found Smith inapplicable because
the provision argued by the City of Philadelphia to be
generally applicable contained a discretionary excep-
tion. This caselaw raises the question whether any law
that contains a secular exception that involves some
discretion is not protected under Smith. If so, the
exception is likely to swallow the rule since many laws
have some kind of implied discretionary exception. In
the alternative, if this exception is understood to be
limited to situations where the law provides a broad,
express discretionary exception — i.e., a provision that
says specifically that an official has discretion to grant
exceptions — the impact will be much less.

The analysis of school mandates below in Part III
will address both interpretations. The combination
of Fulton and the shadow docket cases may suggest
that the Court will someday hold that any rule that
has any secular exemption must also provide a reli-
gious exemption.”™ But it also may not. The COVID-19
shadow docket cases addressed instances where the
claimant asserting religious motivation was a house of
worship — clearly a religious actor, asking to engage
in activities that are clearly religious. That may be dif-
ferent than identifying whether an individual is acting
based on religious reasons.”™ Justice Barrett’s concur-
rence in Fulton suggests that the distinction between
religious entities and individuals is one of the concerns
that led to her reluctance to overturn Smith.”

Finally, Fulton addressed religious freedom in a
specific context — a context similar to that of Mas-
terpiece Cakeshop — the tension between an anti-dis-
crimination policy and free exercise of religion.” That
tension is not the one in place with vaccine mandates.
For that reason alone, it is an open question whether
the analysis in Fulton will apply in that context.

II1. Supreme Court Jurisprudence and
Vaccines Mandates
The Supreme Court’s general approach to religious
freedom is, as yet, unclear. The Court has not expressly
overturned Smith, and it has not provided a new stan-
dard. After Fulton and the shadow docket cases, is it
inevitable that states will have to provide an exemp-
tion based on religion from a vaccine mandate? 7

In answering that question, courts should separate
the analysis for mandates requiring that children be
vaccinated for school or daycare from other mandates
usually directed at adults because there are meaning-
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ful differences between these two situations. First,
childhood vaccine mandates long predated Smith,
and were upheld in the face of free exercise claims
even when the guiding Free Exercise precedents sug-
gested that strict scrutiny should apply to laws touch-
ing on Free Exercise.” The rationale, as mentioned,
is that there is a meaningful difference in regulating
religion when it comes to adults as compared to chil-
dren. The latter do not have the same autonomy to
make religious choices, and there are already limits on
what parents can do when it affects their child’s wel-
fare, even for religious reasons.” These limits are not
exclusive to vaccines. States regulate, for example, the
ability of parents to deny treatment to their child.”
States impose compulsory education requirements,
and child labor laws.” States criminalize some reli-
giously motivated practices, for example, female geni-
tal mutilation.”™

As of yet, there is no indication that the Supreme
Court is willing to require states to provide religious
exemptions from laws that affect a child’s welfare. The
hesitation to overturn Smith may be strongest when
it addresses these type of laws — directly affecting the
welfare of individual children who cannot yet make
the choice in question. As mentioned above, one argu-
ment against the City of Philadelphia’s actions in Ful-
ton is the negative effect on the children in question.
In a real sense, Fulton is a case where the free exercise
claim of CSS is, arguably, in line with children’s inter-
ests, whereas in school mandates cases, they clash.s°
Further, school mandates have even stronger justifica-
tion. The child welfare laws described above directly
regulate behavior to protect the welfare of an indi-
vidual child from parental choices. Vaccine mandates,
however, protect not only the child but the community
as well in serving public health.8! Unvaccinated chil-
dren are at a higher risk of contracting a potentially
fatal preventable disease — and transmitting it.52 At
the end of the day, when parents of unvaccinated chil-
dren argue for a religious exemption (even assuming
the claim is sincere) they are asserting not only the
right not to protect their own children from danger-
ous, preventable diseases, but also the right to bring
that risk to school and endanger other people’s chil-
dren and other people who are in the school to receive
education. Even before Smith, the jurisprudence did
not interpret religious freedom to allow someone to
make a choice that imposes this double risk. If there is
any context in which it is advisable to preserve Smith,
it is where parental choice arguably undermines both
the child’s welfare and the safety of others. Arguably,
religious freedom claims are weakest when invoked to
jeopardize a child’s physical welfare and the welfare of
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others — i.e., when the believer is making the choice
for others and not just for him/herself.

Preserving Smith would exempt general school
immunization mandates from strict scrutiny. But even
if Smith were overruled, school vaccine mandates
might survive strict scrutiny, given that in recent years
courts have upheld immunization mandates with-
out religious exemptions. For example, in California,
courts have found that school mandates serve a com-
pelling interest in children’s and community health,
and are narrowly tailored because there is no real
alternative.s?

The situation for state adult mandates is more com-
plex. In that case, the tension is directly between the
believers’ choice for themselves and the public health.
As a result, the Supreme Court, may decide to apply
strict scrutiny to adult vaccine mandates, especially
since broad adult mandates are not currently in use,
and would be a new intrusion into autonomy. As I
argue below, however, if Smith’s application of ratio-
nal basis review is preserved for a least some contexts,
it would be very appropriate to preserve it for adult
vaccines. Further, even if Smith did not apply to adult
mandates, and they were subjected to strict scrutiny,
carefully drafted adult mandates should withstand
analysis even under that exacting standard.

There are three reasons Smith should continue to
apply to adult mandates. First, adult vaccine man-
dates are generally applicable and neutral — they are
usually put in place to preserve public health. Further,
vaccines really are a public good, where broad compli-
ance matters. The choice not to vaccinate affects not
just the individual but the community, in two ways.
The unvaccinated person may herself become a vec-
tor for the disease; she is not just vulnerable to infec-
tion, but also vulnerable to transmitting the disease
to others. Mandated vaccines are different from the
restrictions that applied to churches in the shadow
docket cases, where, arguably, the main risk is to other
congregation members who chose to take the risk
by attending church. The unvaccinated person also
undermines herd immunity by lowering vaccine rates.
As discussed earlier, higher vaccine rates lead to fewer
outbreaks by stopping the germ from spreading in the
population. Unvaccinated individuals benefit from
herd immunity, even as they undermine it, which is a
form of free riding.

Smith is an especially good fit for situations where
a general law is adopted because of the importance of
broad-based compliance to protect the general safety
and welfare, where the nature of the law makes it
unlikely that it targets religion, and where non-com-
pliance leads to either free riding or harm to others.
That is exactly the situation for vaccine mandates.
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Second, in the case of vaccine mandates, the risk of
false claims of religion is high, and policing the claims
is challenging. Most people who choose not to vac-
cinate are not acting out of religious convictions, but
out of a belief rooted in misinformation regarding vac-
cine safety (or other related misinformation). Decades
of experience in the school mandate context suggests
that people lie about the reasons for the refusal.s*
Our jurisprudence — appropriately — makes it hard
to police sincerity (for example, you cannot require a
letter from a religious leader to prove sincerity, since
that discriminates in favor of organized religions).s
Although limited, several cases predating Smith sug-
gested that in contexts where there is incentive to
claim religious beliefs to obtain a secular benefit and
it is a challenge to police sincerity, there are grounds
not to allow a religious exemption. For example, the
Supreme Court concluded just that in a case uphold-
ing a statute prohibiting the sale of certain commodi-
ties on Sunday against a free exercise challenge, saying

To allow only people who rest on a day other
than Sunday to keep their businesses open on
that day might well provide these people with an
economic advantage over their competitors who
must remain closed on that day; this might cause
the Sunday-observers to complain that their
religions are being discriminated against. With
this competitive advantage existing, there could
well be the temptation for some, in order to keep
their businesses open on Sunday, to assert that
they have religious convictions which compel
them to close their businesses on what had for-
merly been their least profitable day. This might
make necessary a state-conducted inquiry into
the sincerity of the individual’s religious beliefs,
a practice which a State might believe would
itself run afoul of the spirit of constitutionally
protected religious guarantees.s¢

The Court made a similar point in a case asking for a
religious exemption from a statutory requirement that
a social security number be provided by an applicant
seeking to receive certain welfare benefits. The Court
stated that

we know of no case obligating the Government
to tolerate a slight risk of “one or perhaps a few
individuals” fraudulently obtaining benefits in
order to satisfy a religious objection to a require-
ment designed to combat that very risk. Appel-
lees may not use the Free Exercise Clause to
demand Government benefits, but only on their
own terms ...57
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Bowen is not as good a fit. Many vaccine mandates
would not involve conditioning a government benefit
on vaccine status, though some will. Vaccines man-
dates are also not designed to prevent fraud. But the
risk of lies to obtain a religious objection does come
up in the context of vaccine mandates, and the argu-
ment that the government does not have to take even
a slight risk of fraud to avoid harm to an important
interest would apply here as well.

Although there are no additional Supreme Court
cases on point, several scholars have argued against
religious exemptions because of concerns about polic-
ing them.®® Opponents, however, point out that a sin-
cerity inquiry is not inherently different from other
legal inquiries into mental state or credibility, and that
there are other contexts in which sincerity of religion
has to be examined.® This is true, but context matters.
In some areas, such as intentional torts, one’s mental
state is an inherent part of the legal norm. But with
regard to a vaccine mandate, the sincerity inquiry is
only necessary if a religious exemption is constitution-
ally required — and the concern about assessing sin-
cerity is a reasonable argument against requiring it.
When the risk of abuse is high — as it is with vaccine
mandates — that is not a good idea. A serious con-
cern is that people will claim religious exemption out
of “pure selfishness — to enjoy herd immunity with-
out undergoing the costs and risks of immunization.”!
That very real risk — coupled with the challenges
in enforcing religious exemptions — argues against
applying strict scrutiny in this context. And the mere
existence of a sincerity requirement in other contexts
does not justify importing it into a context where it
may not be required.

Finally, as discussed by Justice Alito in Fulton, in
cases before Sherbert?> — which set the pre-Smith
standard of strict scrutiny — courts rejected claims for
religious exemptions when “[t]he conduct or actions
[in question] invariably posed some substantial threat
to public safety, peace or order.” Justice Alito points
out that this approach fits his understanding of the
scope of free exercise at the time the First Amendment
was adopted, suggesting an originalist interpretation
of the amendment.** The Supreme Court’s shadow
docket decisions are concerning, suggesting lack of
emphasis on public safety, as set out by Parmet. Ide-
ally, however, cases fully argued, without the urgency
of the shadow docket, would give the Court a chance
to examine the implications of and carve out appro-
priate exemptions, including a narrow public health
exception.9

Compared to the extensive literature on school vac-
cine mandate, there is little empirical literature on
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adult mandates, maybe because they were so rare in
the past. But as mentioned above, extensive literature
shows that school mandates for children are corre-
lated with fewer outbreaks.?¢ Similarly, in the influ-
enza context, studies show that workplace mandates
reduce harms and deaths in hospitals.9” This evidence
suggests that vaccine mandates help prevent a real
and substantial threat to public health (and safety),
and therefore, it is appropriate not to apply strict scru-
tiny when there are no religious exemptions.

There is still the question of whether Fulton should
be interpreted to apply strict scrutiny every time
there is a secular exemption. Vaccine mandates — for
children or adults — generally do (and should) offer
medical exemptions when medical conditions make
vaccination substantially more dangerous than aver-
age. One effect of mandates is to protect those who
cannot safely be vaccinated by providing them with
a protective ring of immunized people, who keep the
disease away. As a result, those who cannot be safely
vaccinated for medical reasons should be exempt from
the requirement. Would the new Supreme Court apply
strict scrutiny to vaccines mandates that offer a medi-
cal exemption?

The Supreme Court should not apply strict scrutiny
if a vaccine mandate provides a medical exemption
but not a religious exemption. First, medical exemp-
tions are fundamentally different than other secular
exemptions; they tend to apply to well defined medi-
cal conditions and require a doctor to determine their
necessity. These exemptions involve medical discre-
tion, but are not discretionary in the sense that the
exemption in Fulton was. Medical exemptions involve
professional discretion which, if misapplied, can lead
to disciplinary charges (as happened to several doc-
tors in California who wrote baseless medical exemp-
tions).?8 This is different from the purely discretionary
exemption mentioned in Fulton. A medical exemption
is also different from a religious exemption, which is
substantially harder to evaluate, as discussed.? Sec-
ond, Jacobson implied, and is correctly understood to
have decided, that medical exemptions are constitu-
tionally required.’© Constitutionally required medi-
cal exemptions are different than discretionary secu-
lar exemptions. In the latter case, the legislature does
not choose to exempt categories of people for secular
reasons, while failing to exempt those with religious
objections. Instead, the legislature aims to preserve
the logic of vaccine mandates.’ The natural impli-
cation is that more finely tuned mandates that target
specific populations may be held to strict scrutiny if
they do not offer a religious exemption.102

The Supreme Court would have some ground to
apply strict scrutiny to vaccine mandates for adults,
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though. An adult vaccine mandate requires an adult to
undergo a medical procedure, albeit one that is mini-
mally invasive and low risk. Nevertheless, it is still an
imposition. Holding legislatures and agencies to a
high standard in such cases may mean adult vaccines
mandates are rarely imposed, and only when needed;
in those circumstances, states should be able to meet
strict scrutiny. Given the recent rulings on the shadow
docket and Tandon, though, public health scholars,
fear that courts will not give sufficient weight to pub-
lic health in applying strict scrutiny, and will read the
existence of any exemption as requiring a religious
one, setting aside the judgment of public health offi-
cials.’®> We have a long line of cases upholding vac-
cines mandates separate from religious jurisprudence,
quite a few of them predating Smith. We can hope that
courts will follow some of the guidance from previous
vaccine mandate cases, acknowledging the special fea-
tures of this context.

Jurisprudence concerning school mandates treats
the prevention of disease as a compelling state inter-
est.’* Mandates should only be adopted when they
are needed to prevent diseases that can kill and harm
(though the jurisprudence — rightly — allows them
to be used preventively, to avoid the occurrence of a
disease outbreak, and not just to stop an ongoing out-
break). Such an appropriate mandate should meet the
compelling interest standard.

But an additional question will be whether the law
is narrowly tailored. States can narrow these man-
dates in two ways; ideally, they will use a combination
of both. First, states can impose the mandate only as
needed. For example, in 2019, when New York City
adopted an MMR mandate during a measles out-
break, it limited it to neighborhoods with high rates
of cases.’5 In the context of COVID-19, for example,
states could pass general laws empowering local
boards to adopt a mandate if the locality becomes a
hotspot or has an outbreak — somewhat like the law
in Jacobson. Alternatively, states could adopt narrow
mandates limited to specific professions or draw other
careful, and constitutionally permissible, distinctions.
For example, a state could adopt a mandate directed
at healthcare providers or correction offices, groups
working with at-risk populations that may not be able
to choose to distance themselves. States could also
offer broad general exemptions, to more narrowly tai-
lor the mandates. While adopting any exemption may
subject mandates to strict scrutiny, providing broad
exemptions and applying the mandate only where
necessary may fill the requirement that the mandate
be narrowly tailored. In the context of COVID-19, for
example, it may be justified to exempt people with evi-
dence of prior COVID-19 infection from the mandate.
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The second way a mandate can be made less restric-
tive is by imposing a relatively low penalty for viola-
tions. For example, a moderate fine may increase the
mandate’s chances of surviving. In his concurrence in
Roman Catholic Diocese, Justice Gorsuch suggested
that one of the reasons for the holding in Jacobson
was the low penalty — a $5 fine, which was modest
even for its time.'%¢ I think that is an incorrect reading
of Jacobson; although the penalty at issue was a fine,
the Court’s reasoning relied on decisions upholding
school mandates that imposed the higher penalty of
keeping a child out of school.°” But modest penalties
are another way for states to choose the least restric-
tive means to achieve the goal of preventing disease.

Conclusion

The Court’s latest religious jurisprudence creates sub-
stantial uncertainty about the correct standard to be
applied to laws that impose burdens on religion. This
article addresses one narrow — but important — sub-
set of laws, vaccine mandates. It argues that there are
grounds to apply a lower standard of review than strict
scrutiny to vaccine mandates. Even if courts use that
higher standard of review, however, the mandates
should survive strict scrutiny, if they are narrowly tai-
lored to foster the compelling governmental interest
of saving millions of lives and avoiding substantial
harm to many more individuals.

Note

Dorit R. Reiss’s family owns stock in GSK, a vaccine manufacturer.
Reiss also served as a volunteer (unpaid) advisor on Moderna’s eth-
ics advisory group.
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