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Abstract
Revisiting the origins of the Interstate Commerce Commission (ICC) created in 1887 and offering a
fresh interpretation that the commission was conceived and operated as a highly court-like agency,
this paper argues that its emergence triggered the judicialization of the U.S. administrative state. It
has been argued that the blueprint of the ICC took after existing railroad commissions. Its propo-
nents in Congress, however, redesigned it with judicial courts as a model after facing criticisms
based on the common-law principle of the supremacy of law allowing adjudication only to judicial
courts. In accordance with such an institutional scheme, both the president and judiciary promoted
the commission’s judicialization by appointing lawyers as its members and reviewing its decisions.
By the early twentieth century, the ICC was a prototypical agency whose court-like features per-
meated the administrative state. This paper thus offers a corrective to the literature on the U.S. ad-
ministrative state building that has come to trivialize the role of the rise of the ICC. It was, instead, a
critical juncture in the emergence of the modern administrative state in which being “quasi-judi-
cial” was the norm rather than the exception for an administrative agency.

“The creation of national commissioners of railroads … involves a very important and
delicate extension of administrative functions.”2 The year 1887, which saw the formation
of the Interstate Commerce Commission (ICC) as well as the publication of Woodrow
Wilson’s “The Study of Administration”—quoted above—has been acknowledged as
a major “starting point” of the U.S. administrative state and its research.3 In his classic
work on the subject, Stephen Skowronek took up the rise of the ICC as a turning point
in the development of the “national bureaucracy.”4 Many works on the subject published
in or around 1987 acknowledged, if not celebrated, the centennial of the “founding of the
administrative state” along with the bicentennial of the Constitutional Convention.5 The
idea of the ICC as an origin of the administrative state was one of the few points of agree-
ment among students of history, law, and political science for most of the twentieth
century.
The past generation, however, has seen numerous challenges to such a view. It has

been demonstrated that not only did the federal bureaucracy develop in the nation’s
first hundred years, but that agencies also often took the initiative in designing and im-
plementing public policies. Synthesizing such research, Brian Balogh argues that the
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sense of “statelessness” pervasive in early America derived from the fact that much of the
work done by the federal government remained “out of sight” of many contemporaries.
Taking a different tack, administrative law scholar Jerry Mashaw has studied the opera-
tions of administrative agencies in the nation’s first century and undermined the prevalent
notion that pre-ICC agencies lacked substantive discretion in performing their missions.
He has unearthed a rich tradition of discretionary administrative adjudication and rule-
making in its course. There now is widespread agreement that the administrative state
has always been with the United States in some substantive form.6

While this paper shares in this emerging consensus, it nonetheless contends that impor-
tant questions of the ICC’s significance in the administrative state building remain unan-
swered. First, if the administrative state did not begin with the ICC, did the commission
still have substantial impact on the course of the state building? More specifically, if
many pre-ICC agencies had already penetrated deep into the society, was the ICC any
different in its effect? Second, if the ICC was not the first administrative agency, why
was it treated as such for a whole century?
These questions are worth asking because, compared to the vast amount of ink spilled

on the emergence of the ICC, scholars have written little about the nature of the agency
and its influence on the administrative state’s mode of operation. Interested in elucidating
what caused the departure of the administrative state, the plethora of works on the subject
focus on identifying the political force primarily responsible for the railroad legislation
and neglected the institutional form of the regulatory policy.7 Another reason for such
dismissal was a strong agreement, at least since Robert Cushman’s seminal 1941
work, that the ICC was largely modeled after state-level railroad commissions.8 The
origins of the ICC, which used to be a popular research topic, quickly went out of
vogue once the ICC’s status as the first administrative agency became questionable.
Historical inquiry on the ICC did not just lose popularity, however; such research came

under attack as unproductive. In his influential work on the forging of bureaucratic au-
tonomy, Daniel Carpenter harshly criticizes early scholars of American political devel-
opment such as Skowronek, Scott James, and Elizabeth Sanders, for their excessive
attention to the ICC and other so-called independent regulatory commissions modeled
after it, viewing them as “figur[ing] little in the American policy state.” He instead en-
courages researchers to analyze the executive bureaucracy, as he does in his work.9

Behind such a view is a widely shared understanding that the commissions are peculiar
agencies that could even be harmful to American governance. They have repeatedly been
criticized for irresponsibility and inefficiency due to their multimember panel system and
autonomy from the three branches of the government. Such accusations usually accom-
pany the well-known passage of the 1937 report of the Brownlow Committee denounc-
ing the commissions as “a headless ‘fourth branch’ of the Government.”10 Further,
beginning with scholars such as Samuel Huntington and Marver Bernstein, many have
suggested that the commissions were eventually “captured” by the industry they were
supposed to regulate. As Louis Jaffe notes in his review of Bernstein’s work, the
attack on the commissions went so far as to make them “a scapegoat.”11

But the critics are not alone in treating the commissions as institutional outliers. In the
mainstream, it has become commonplace to describe them as “quasi-judicial.” This ex-
pression usually means two things. First, it refers to the commissions’ panel system and
strong autonomy from other components of the U.S. government that seem to make them
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more similar to judicial courts than hierarchically structured executive departments re-
sponsive to the president. Second, the modifier implies that the commissions belie the
constitutional principle of separation of powers by its use of judicial powers or even
all three powers of the government.12

The independent commissions, however, have not always been seen as peripheral in
the administrative state. Mark Allen Eisner argues that the commissions were primary
regulators in the pre-New Deal regulatory regime. Even Bernstein, known for his
vicious attack on the commissions, still concedes that they were the most important reg-
ulatory mechanism before 1940. As Thomas McCraw and others have noted, the com-
missions collectively controlled such important policy domains as finance, securities
market, antitrust issues, labor relations, energy, transportation, and communication, for
most of the twentieth century.13 A search for the ICC’s lasting influence on the American
administrative state must therefore grapple with the mystery of how agencies long con-
sidered marginal have yet played a central role in regulation.
This paper solves the puzzle and offers a corrective to a view that trivializes the ICC

and other commissions by undermining the notion of their institutional peculiarity. Its
goal is twofold. First, this study offers a fresh interpretation of the origins of the ICC’s
institutional form. It shows that the widely accepted view tracing the agency’s institution-
al roots in preexisting railroad commissions is largely unfounded. Although the blueprint
of the proposed commission was indeed based on railroad regulators, the promoters of the
ICC later redesigned it in the wake of strong criticism from the advocates of judicial reg-
ulation, relying on judicial courts as its model. What was at work was not simple path
dependence from existing commissions assumed by earlier works, but more of a similar-
ity to what Gerald Berk and Dennis Galvan call “creative syncretism.” The drafters of the
Interstate Commerce Act crossed institutional boundaries and combined the elements of
an administrative commission and courts to create a new, highly judicialized administra-
tive agency.14

Second, this paper demonstrates that the ICC indeed acted in a court-like manner from
the beginning and paved the way to the diffusion of its judiciality to other parts of the
administrative state. As Mashaw shows, some pre-ICC agencies such as the Patent
Office and the Land Office had conducted court-like adjudications. But in those cases,
judicialization remained in the realm of “the internal administrative law” created
within each agency and attracted little outside attention.15 In contrast, agency procedures
were subjected to intensive debate in the legislative process of the 1887 act, and after its
enactment, the executive and judicial branches promoted the judicialization of the ICC by
appointing lawyers as its members and encouraging the adoption of court-like procedures
in reviewing its decisions. By the early twentieth century, the judicialized ICC was con-
sidered a model, archetypal administrative agency.
The findings of this paper strongly suggest that the emergence of the ICC was a critical

juncture that set off the systemic judicialization of the U.S. administrative state, thereby
introducing procedural uniformity to public administration. Studies of the early Ameri-
can state in different disciplines have discovered that federal agencies carried out man-
ifold tasks in very different ways. In contrast, studies of early twentieth-century public
administration have stressed that there was an expectation that the manner in which agen-
cies unsanctioned in the Constitution conducted adjudication would emulate court pro-
ceedings. As Morton Horwitz and others have shown, many of the political battles
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fought during the twentieth century around administrative agencies were over how
judicialized their procedures ought to be in light of “court-centered conceptions of
legitimacy.”16 This paper bridges the two strands of research by situating the emergence
of the court-like ICC in the U.S. administrative state building as a turning point in how the
state operated.
Although a full account of the ICC’s repercussions for other agencies in the early twen-

tieth century is outside the scope of this paper, legal scholars agree that various agencies,
including executive departments, adopted court-like procedures that had been developed
by the ICC (and the Federal Trade Commission (FTC) explicitly modeled after it) under
the supervision of the judiciary. Provisions of many statutes requiring agencies to hold
hearings were modeled after those governing the ICC.17 Formal, that is, court-like, adju-
dication was made a permanent and standard method of policy implementation with the
enactment of the 1946 Administrative Procedure Act. That bill’s drafters heavily relied
on the “better practices” of independent commissions, especially the ICC and FTC. The
hearing examiners (later renamed Administrative Law Judges) authorized under the Act
to preside over formal trials, for instance, had their institutional roots in the ICC’s trial-
examiner system introduced by the Hepburn Act of 1906.18

The court-like ICC provided an institutional template of administrative agency at once
constitutional and effective, setting the stage for the politics of administrative state insti-
tutionalization in the twentieth century. It was the ICC’s status as the foundation of the
modern, judicialized state that led people to see the commission as the beginning of the
administrative state for such a long time. The ICC and other commissions remained rep-
resentative agencies in the administrative state in which being quasi-judicial was the
norm rather than exception, at least until the dominant mode of administrative policy
making shifted from adjudication to rulemaking in the midcentury.19

Judicialization of the administrative state merits careful consideration because it has
characterized American public administration to a degree unobserved elsewhere in the
world. Administrative law scholars have long recognized that, when compared to their
foreign counterparts, modern American administrative agencies have had a strong tenden-
cy to make policy using court-like adjudication that involves, among other things, adver-
sarial settings and the production of full records. By contrast, the notion of administrative
adjudication as a policy tool is almost absent in most other jurisdictions around the world.
Even in fellow common-law jurisdictions, adjudications have been used largely in appeals,
if used at all.20 But the ICC already conducted more than 1800 court-like hearings per year
in the mid-1920s. Today, around 200,000 deportation cases are yearly decided by “immi-
gration courts,” actually a part of the Department of Justice, presided over by “immigration
judges,” who are agency officials clothed in black robes.21

Among the ways in which judicialization has characterized the American administra-
tive state, the most widely discussed and relevant to this paper is the promotion of equity
(legality) at the expense of efficiency.22 There is an inherent tradeoff between these two
core values of public administration, and the value the administrative state sets above the
other has a critical impact on its nature.23 In the United States, the systemic adoption of
institutional features of judicial courts embodying equity made the administrative state
highly fairness oriented and prone to inefficiency. This has long been a subject of polit-
ical debate. Most notably, in 1961 President John F. Kennedy launched the Administra-
tive Conference of the United States with the aim of rectifying the negative effects of the
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judicialization and introducing “more informal methods” to administrative procedures.24

Thousands of backlogs annually produced by the abovementioned immigration courts
are much attributed to the hearings’ formal procedures, and their reform has constituted
the conference’s top agenda.
The tension between equity and efficiency was felt as early as at the birth of the ICC.

The agency, later being criticized for its inefficiency in comparison to executive depart-
ments, was actually proposed as an efficient alternative railroad regulator to judicial
courts. Its opponents countered by pointing out its lack of features guaranteeing equitable
treatment of private parties. This clash between the two imperatives triggered the creative
syncretism that engendered the judicialization of the ICC.

The rapid construction of railroads in the United States from the mid-nineteenth
century led to intense competition among lines, which led to forms of price discrimina-
tion such as rebates and drawbacks to large-scale shippers. In addition, a railroad
company operating in many regions often tried to compensate for extremely low
freight charges in highly competitive sectors by charging more in the sectors where com-
petition was less severe or nonexistent. Consequently, there were occasional cases in
which the charge for hauling goods over a part of a line was higher than that for a
longer haul along another segment of the same line.While such a situation was frustrating
to shippers, carriers were no happier than their customers. Since railroad construction re-
quired enormous initial capital outlay, waging a “rate war” often involved the risk of
bankruptcy. In hopes of avoiding this, railroads attempted to form “pools,” regional as-
sociations in which a uniform rate system was required and monitored. Most of these ar-
rangements, however, broke down because of violations and failure to attract enough
lines to ensure their implementation.25

To solve the “railroad problem,” from the 1870s, several states began to create admin-
istrative commissions. Some states tried to eliminate discrimination by giving the co-
mmission the authority to fix a new rate while others gave their commissions the
power to investigate and expose discriminatory behaviors of carriers. In 1886, fifteen
states would have the “strong” commissions with rate-setting power and ten “weak”
ones without it.26 But as the number of lines crossing state borders increased, there
was mounting fear that the regulation of such lines was constitutionally beyond the
reach of state governments. By the late 1870s, there was a national consensus about
the necessity of federal regulation. Rep. John Reagan (D-TX) proposed in every Congress
from 1878 a bill that listed forms of rate discrimination to be penalized by courts. In the
Senate, Shelby M. Cullom (R-IL) submitted a regulation bill (S. 840) containing the
establishment of a national commission to counter unjust rate discrimination immediately
after joining the chamber in 1883. Intensive debate on these bills in the Forty-Eighth and
Forty-Ninth Congresses resulted in the adoption of the Interstate Commerce Act.
The commission that Cullom proposed in the Forty-Eighth Congress was considered

to be loosely modeled after state-level railroad commissions, especially that of Illinois.
The ICC was to consist of five commissioners appointed to staggered six-year terms.
The agency was to collect information on railroad management and was authorized to
inspect the books of railroad companies, from which the commission could request the
submission of annual reports. Unlike the “weak” commissions, the commission was
charged with investigating individual cases of rate discrimination either upon the
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filing of complaints or at its own initiative. At the same time, it lacked, unlike the “strong”
commissions including that of Illinois, the power to set a new rate and to enforce its de-
cisions. Still, the Chicago Tribune described the commission as “the adoption substan-
tially of the system that has been practiced … by the Railroad Commission of
Illinois.”27 Such a comment was only natural when Cullom, the speaker of Illinois’s
lower house at the time of the state commission’s installment, had also overseen the
early workings of the commission as governor.28

Cullom’s ICC also bore some similarities to judicial courts. It was to conduct investi-
gative hearings and was given powers commonly associated with courts, such as sum-
moning witnesses and subpoenaing information. Such resemblance to courts was more
pronounced in another bill proposing a railroad commission. Originally drafted by
Rep. John Stewart (R-VT) and reported to the House floor by the Committee on Interstate
Commerce, the bill (H.R. 5461) was almost identical to the Cullom bill in its key aspects
including those on the ICC. Stewart admitted that the provisions on the commission’s
powers were “drawn in conformity and analogy with the English practice,” in a reference
to the English Railway Commission established in 1873.29 But there was a crucial differ-
ence between Stewart’s ICC and its English model. Although an administrative agency
assigned with both investigative and adjudicative functions, the English commission
could rule with finality and was widely perceived as a de facto railroad court.30

While almost completely overlooked in the literature on the origins of the Interstate
Commerce Act, the debate in the Forty-Eighth Congress on these commission bills
and the Reagan bill (which substituted the Stewart bill in its course) played a crucial
role in paving the way for the judicialization of the ICC, which Cullom described as a
“kind of board of arbitration” to engage in “the adjudication of complaints by arbitra-
tion.”31 The proposed commission’s similarity to a court and the fact that it was pitted
against the Reagan bill made comparison with a court the focus of the debate. The oppo-
nents of the ICC brought up charges against it such as the possible capture by railroad
interests and the absurdity of a commission of five regulating a continent-wide busi-
ness.32 But in both chambers, much time was spent on how the authority and capacity
of the ICC should be understood in terms of a judicial court, especially whether the co-
mmission was going to exercise judicial power and whether the proposed powers were
enough to enable the ICC to regulate railroads.
On the question of the nature of the commission’s power, the Reaganites, believing

that it included judicial power, criticized the supposed unconstitutionality of the commis-
sion bill.33 In his section-by-section scrutiny of the Cullom bill, Sen. Augustus Garland
(D-AR) remarked that the bill was going to “make the commission a court to try the ques-
tion of extortion and to assess damages for it,” as its hearing was tantamount to “a judicial
proceeding.” In his view, the commission was “clothed with all the essential features as
well as all the paraphernalia of a court.”34 Sen. Thomas Bayard (D-DE) also commented
more generally that a “government by commission” had a strong suggestion of “an un-
warranted delegation of discretion.”35

Such support for regulation by the judiciary on the part of the commission’s oppo-
nents, almost invariably Democratic, might seem like a straightforward expression of
their characteristic anti-statism. But curiously, judicial courts had a strong reputation
of being unfavorably inclined toward shippers such as farmers and merchants, important
constituents of Democrats. Legal historians have shown that federal courts, which came
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to monopolize the handling of railroad-related litigations, were known to be friends of big
business, especially railroads.36 Such was not surprising when, as of early 1884, every
Supreme Court justice and a large majority of lower-court judges were Republican.
Why, then, did anti-commission lawmakers see courts as the only legitimate regulator

of railroads? There were two reasons behind such strong commitment to judicial regula-
tion. First, the Reaganites’ perception of the complexity of the railroad market and diffi-
culty of its regulation differed markedly from that of the proponents of the ICC who
perceived that policy expertise was indispensable to railroad regulation. In introducing
his bill to the House, Reagan argued that Congress need not even regulate railroads;
he was merely attempting to prohibit them from doing the things everyone knew
ought not to be done, which he believed required no help from any expert commission.37

The commission’s advocates criticized such an outlook as simplistic and portrayed the
Reagan bill as little more than a codification of highly ambiguous common-law rules
on common carriers. The Reaganites countered that all that was necessary was to
“declare what is right and enforce it; declare what is wrong and prohibit it” through
courts. In their mind, ideological orientation of the judiciary should hardly affect the
outcome of litigations as long as the provisions in the statute were clear-cut.38

Second, and more importantly, the dominant constitutional theory limited the power to
regulate railroad rates to the judicial courts. The Supreme Court had set the scope of non-
judicial adjudication in Murray’s Lessee v. Hoboken Land & Improvement Co., handed
down in 1856.39 The decision was grounded on the separation of powers and the
common-law principle of the supremacy of law.40 According to the court, cases on
“private rights” regarding “the common law, or in equity, or in admiralty” had to be
ruled by Article III courts. Since railroads were governed by the common-law rule of
common carriers, allowing a new regulatory body to judge railroad rate disputes was a
constitutional impossibility in the 1880s. The court, however, did not totally prohibit ad-
ministrative adjudication. Agencies could hear cases involving “public rights,” people’s
rights involving the government such as those on patent and tax. Dealing with such
rights, the major agencies taken up by Mashaw’s work could adjudicate en masse
without raising judges’ eyebrows. Well aware of the distinction between the two types
of rights, the legislators did not discuss these agencies as the ICC’s precedent.41

To the Reaganites’ charges that the proposed commission would infringe on judicial
power, Cullom had a simple answer: the commissioners were not going to exercise any
“absolute power.”He labeled what was to be conferred to the commission “a quasi power
of arbitration.”42 In the end, courts would deal with any controversies “in case either
party” chose to “take the controversy to the courts.” This way, the commission did not
have “any absolute power whatever so far as the finality of any finding that they may
make”was concerned.43 Sen. Benjamin Harrison (R-OH) joined Cullom by commenting
that the commission’s powers were “simply supervisory.”44

Cullom expected the ICC, armed with policy expertise, to tackle the “railroad
problem” more efficiently than judicial courts even without the power to decide with fi-
nality. He believed that administrative adjudication had the advantage of rendering “re-
course to the tedious processes of the courts unnecessary.” At the same time, Cullom, an
experienced lawyer, shared the critics’ strong attachment to equity. This is why he
quickly added to the above statement that judicial proceedings must be selected if it
were “considered to the advantage of either party in interest.”45 The tension between
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public administration’s equity and efficiency was already casting its shadow on the leg-
islative process.
Cullom’s answer made perfect constitutional sense. But by conceding to the power-

lessness of the proposed commission, it had the effect of inviting its opponents to inter-
rogate the capacity of the commission. What good could it do with such limited authority?
The question was frequently raised in both Houses, and the answer usually was “not
much, if any.” Aside from the smallness of size, a point frequently raised, the proposed
ICC had two related deficiencies. First, there was nothing it could do to penalize a non-
compliant carrier other than request the district attorney to file a suit against it. Second,
the commission’s report neither bound the attorney’s action on the matter nor guaranteed
the use of the commission’s findings as evidence during court proceedings. As a Reagan-
ite suggested, a shipper who had submitted a complaint to the ICC could, after spending
more than a month with the commission, end up landing “in the court (a place where we
had a right to go in the first instance) for an investigation of the case de novo.”46

The proponents of the commission were trapped in a double bind. The proposed ICC
could not simultaneously be effective and fit into the constitutional structure, at least ac-
cording to its adversaries. If it were to have judicial power, it might be effective but un-
constitutional—and vice versa. After criticizing the duties of the commission listed in the
Senate bill as “very vague and indefinite,” Sen. SamuelMaxey (D-TX) aptly summarized
the situation:

One of the grand characteristics of a court is that it can hear and determine. Is this [the commission]
a court? Is it designed to be a court? If so, undoubtedly the Senate bill is unconstitutional, because
judges of the courts of the United States must hold their office during good behavior, and these
commissioners do not hold their office during good behavior, but for a term of years. Are they in-
vested with judicial powers? Then where have you the authority to invest a commission outside of a
court with judicial powers? No such authority exists…. It is admitted that the commissioners can
not adjudge between the parties, because that would make them a court beyond all peradventure,
but these facts are sent up, as gathered, as memoranda to the United States district attorney for him
to prepare an indictment…, to bring the railroad company complained of before the court. Then,
after all this has been done, what next do you do? … So I can not see for the life of me what is
the object of this commission.47

Interestingly, the railroad commissions that had inspired the drafters of the commis-
sion bills offered them little help. Because state-level commissions had powers different
from the proposed ICC, they were almost never mentioned in the debate. Reference to the
English commission was frequent, with the Reaganites calling attention to the ICC’s
weakness, helping them discredit the proposed commission. The English commission
possessed “all the powers and attributes of a court” and could “do everything that any
other court can do,” which made it “no such powerless thing” as the commission in
the Cullom bill.48

By the time the two chambers concluded their debate on the reform bills, it was pain-
fully obvious that the double bind in which the ICC found itself was a serious one.
Reagan argued that what was proposed was “a commission which means nothing” and
“not intended to mean anything.”49 Some even surmised that railroads supported the co-
mmission precisely because of its impotence.50 The ICC advocates’ counterargument
that the authority of its commissioners and the public opinion behind the commission
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would be sufficient to pressure railroads into complying with its decisions ringed hollow.51

The Cullom bill nonetheless passed the Senate by a largely party-line vote. But in the
House, the Stewart bill died a silent death when it was substituted by the Reagan bill,
which later passed. The attempt to organize a conference committee ended in failure.
Despite the defeat of the commission bill, the debate in the Forty-Eighth Congress had

a crucial impact on the course of railroad regulation. It made Cullom realize that in order
to create the ICC, he needed to break the double bind by revamping the commission,
giving due consideration to equity of administrative railroad regulation. Such a purpose-
ful thought triggered the creative syncretism to which I now turn.

Before adjourning, the Senate of the Forty-Eighth Congress appointed the Select Com-
mittee on Interstate Commerce, with Cullom as its chair. With fresh memories of the
debate, the committee immediately went to work, determined to end the double bind
that incapacitated the ICC. It first sent out circulars to those with stakes in railroad reg-
ulation and expertise in railroad management, such as state railroad commissioners and
railroad managers, requesting information of, and their views on, existing and desirable
regulation. The committee then held six months of hearings starting in May 1885, invit-
ing them to make extensive testimonies. The new Cullom bill drafted at the end of the
committee’s work contained the ICC that took on more attributes of the judicial body.
The members of the select committee apparently first considered the possibility of

giving judicial power to the ICC and making it a special railroad court. They routinely
asked witnesses whether the commission ought to have judicial power. But the commit-
tee in the end decided against the idea for two reasons. First was the risk involved in
making the ICC part of the federal judiciary. The witnesses who answered in the affirma-
tive to the above question—and many did—were quickly reminded that ICC commis-
sioners had to be given life tenure if the commission were to have judicial power. At
that point, most had second thoughts, now thinking that appointing someone for life to
an untested institution was simply too risky, and the committee obviously shared this
view.52 Second, the commission would have had to sacrifice much of its strength in ex-
change to judicial power, as the Supreme Court had resisted the imposition of non-adju-
dicatory tasks to judicial courts out of consideration for separation of powers. If it were to
become a court, the ICC would neither be able to conduct investigation nor initiate a case
on a complainant’s behalf, and this seemed too much of a concession to the drafters.53

If the commission were not to receive judicial power, its effectiveness had to come
through other means. And the committee’s hearings came to revolve around a new pro-
posal: to make the ICC’s findings prima facie evidence in judicial proceedings. The logic
behind this proposal was that even if the commission could not enforce its decisions by
itself, its finding should carry significant weight in court if the findings were considered
prima facie correct, which would induce the parties to obey the commission’s decisions.
The idea, later enshrined in the act, freed Cullom’s committee from the double bind. Its
members used every occasion in the hearings to test the soundness of this idea against
witnesses, who invariably approved it. In introducing his new bill (S. 1532) in the
Forty-Ninth Congress, Cullom would refer to the prima facie provision as “one of the
most important features of the new bill.”54

From where did this idea derive? Cullom would later comment in the Senate that it
came from John D. Kernan, chair of the New York Railroad Commission, who testified

The Interstate Commerce Commission 137

https://doi.org/10.1017/S153778141500081X  Published online by Cam
bridge U

niversity Press

https://doi.org/10.1017/S153778141500081X


in the first hearing of his committee.55 This matches Scott James’s finding that the new
Cullom bill was based on the model bill Kernan offered to the select committee. James
uses this connection between Kernan and the new commission bill as an evidence of the
political clout of “business mugwumps,” of which he was a constituent, and attributes it
to the group’s special position in the partisan balance of power. While this paper does not
contest James’s view, it does not see that the Kernan bill was in any way foisted upon
Cullom, at least as far as the ICC was concerned. Bypassing the ordeal the commission
idea had undergone in the preceding Congress, James fails to grasp the congruence of
views on the ICC’s power between the two men and the meaning of their proposal.56

What has eluded notice is that Kernan had also grappled with the legal implications
associated with the ICC’s double bind. While he thought that no law was “better
worthy of imitation than the English act,”Kernan was well aware that the American con-
stitutional constraints hampered the duplication of the English railroad court, and the
prima facie provision was specifically devised to overcome those constraints.57 It
would, in Kernan’s words, help the commission “aiding the courts in carrying out any
law” on railroad regulation” and the resulting regulatory framework would come “as
near to the English systems as our different conditions will permit.”58 Kernan’s intention
here was to make the commission’s power analogous to that of a judicial court.
For his part, Cullom adopted Kernan’s idea precisely because he came to believe it was

a way to break the double bind. During Kernan’s testimony in the hearings, Cullom in-
quired if he were suggesting the prima facie idea as an alternative to “giving the board
itself any absolute power to settle disputes,” that is, judicial power. Kernan answered
in the affirmative.59 By the end of the hearings, Cullom was certain that it was the
course to take. It was, to use Cullom’s own words, “about as far as you could go
without making it [the ICC] a tribunal in the nature of a court, appointed for life.”60

Cullom made his own efforts to judicialize the ICC, which resulted in parts of his bill
not being traceable to Kernan’s. Whereas the latter simply allowed the commission to
establish its own rules, the new Cullom bill instructed the commission to ensure that
its rules would “conform, as nearly as may be, to those in use in the courts of the
United States” [emphasis added]. This clause, later forming Section Seventeen of the In-
terstate Commerce Act, clearly states its author’s intent: to create an administrative
agency that resembled a court as closely as possible.61

It should be evident that the institutional form of the remodeled ICC was anything but
the result of path dependence from state-level commissions. Existing works either
assume that the Cullom bills in the Forty-Eighth and Forty-Ninth Congresses were iden-
tical or treat the commission proposed in the latter Congress as if it were created out of
nothing, but neither was the case. Cullom was engaged in creative syncretism, in which
he crafted an administrative commission with institutional features of judicial courts fully
integrated to it. In its course, he made a conscious choice between the commission’s ef-
ficiency and equity. In order to legitimize adjudication by the ICC, Cullom decided to
judicialize it even at the cost of its efficiency.
How was the revised bill treated in the Forty-Ninth Congress? Most of the debate on

the commission took place in the Senate, to which the select committee submitted its bill,
and it confirmed that Cullom had discovered a way around the double bind. This was
visible in the complete switch from the preceding Congress in how the lawmakers de-
scribed the commission’s powers. Instead of ridiculing it as ineffective as they had
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done before, critics now accused the ICC of having too much power.62 In contrast, the
proponents, who had failed to highlight the strengths of the commission, now argued
that its powers were far from excessive.
This shift in the tone of the debate was manifest from the outset. Cullom stressed in his

introduction of the bill that its provisions would not “abridge or alter the common-law
remedies” already open to the shipper. They should instead be considered “as in addition
to such remedies,” and no one was “obliged to appeal to the commission.”63 Behind this
statement was a sense of confidence that the proposed commission was effective and yet
compromised neither the separation of powers nor the supremacy of law. Sen. Orville
Platt (R-CT), a member of Cullom’s committee, also assured that the bill had been “care-
fully drawn so as to avoid the exercise of judicial powers by these commissioners, so as to
deprive it of any constitutional objection.”64

What best illustrates the impact of the revisions of the Cullom bill was the presence of a
senator who switched his stance from opposition to support the commission. Sen.Maxey,
who had belittled the commission’s powers in the preceding Congress as “very vague and
indefinite,” now praised the new bill, especially its prima facie clause:

Mr. President, when the bill reported by the Senator from Illinois [Cullom] in the Forty-Eighth
Congress was before the Senate I opposed that bill for the reason which I thought satisfactory,
that there was nothing whatever effective in that measure; because the evidence gathered by the
commission under that bill could not be used in the courts or anywhere else; because… practically
all the testimony would simply be a guide to the district attorney…. But this bill is entirely different.
This is a very great advance, in my judgment, upon the bill of the Forty-Eighth Congress. This bill
does make the testimony taken by the commissioners prima facie evidence in proceedings in court,
and to that extent it does start in motion something which will result in a judgment one way or the
other.65

In the House, where the Cullom bill that had passed the Senate was subsequently re-
placed with the Reagan bill, the situation was largely the same. Reagan now denounced
the commission as despotic. While he thought that Americans generally had great respect
for the judiciary, they were “not accustomed to the administration of the civil law through
bureau orders.”66 To this, the proponents of the Cullom bill countered that the commis-
sion system, having been tried both in the states and overseas, was a “system … of ex-
perience.” They now argued it was the Reagan bill, containing “nothing to soften the
inflexible strictness of the prohibition applied elsewhere,” that was a “system of exper-
iment,” worthy of avoiding at all costs.67 Ironically, the pro-commission lawmakers
could now employ state-level commissions to their aid after the proposed commission
had been judicialized.
There was another notable change in the debate over the ICC; the commission now

came to be understood as something very similar to one. This is evident in the floor
debates after the conference committee had shaped a compromise bill retaining most
of the commission-related provisions in the Cullom bill, including those above. After
pointing out the constitutional difficulty of giving summary judicial powers to the co-
mmission, Sen. George Edmunds (R-VT) described the bill as coming “the nearest” to
doing what they could do.68 It was not just the supporters of the commission who
thought it resembled a court. Its opponents referred to the commission’s powers as
“quasi-judicial” and “half judicial,” reflecting the syncretic nature of the ICC.69 But
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despite all the association they made with courts, they no longer criticized it as
unconstitutional.
While the Reaganites continued to attack the ICC, the compromise bill was a much

better deal for them than it seemed on the surface. Most importantly, the bill inherited
from the Reagan bill the prohibition of certain practices by carriers, including pooling.
In addition, because relevant actors were free to bypass the ICC and take their case
directly to a court, the judiciary could theoretically fully implement the bill, just as the
Reaganites wished.70 And even if complaints were to come before the commission,
there still was a good chance that it would rule in favor of shippers. In contrast to the Re-
publican-dominated judiciary, the act guaranteed the appointment of two or more Dem-
ocrats to the commission. Further, since it was the high cost of litigation that had deterred
many shippers from suing carriers, the commission’s role as an attorney for complainants
could very well shift the balance to the advantage of shippers.
As is known, the 1886 Wabash Supreme Court decision forbidding states from regu-

lating interstate lines made imperative the passage of a railroad regulation law in the
Forty-Ninth Congress.71 The pressure from the decision and the abovementioned
nature of the compromise bill probably induced lawmakers to swallow the bill. It
passed the Senate on January 14, 1887, and the House followed suit a week later, both
with a lopsided majority. President Grover Cleveland signed it into law on February 4.

The ICC, initially modeled largely after existing railroad commissions, was thus trans-
formed into a strongly court-like agency. But the actual implementation of an act does not
always reflect lawmakers’ intentions. To elucidate why the ICC turned out to be a “quasi-
judicial” institution, it is worthwhile to look into its formation and early operations. This
is particularly important, as the 1887 act was silent on two of the commission’s funda-
mental structural elements. First, the statute said nothing about the qualifications of
the commissioners except that no more than a bare majority of them could come from
the same political party and that no member could have a pecuniary interest in railroads.
Second, while the act stipulated that the rules of the commission should conform to those
of federal courts, the commissioners were free to fix and amend them as they saw fit.
Under these conditions, who the commissioners were going to be and how they would
steer the ICC would have a tremendous impact on its character.
The selection of commissioners came to attract much attention even before the president

signed the bill because of the importance of the railroad problem and the authority—and
perhaps also the large salary—they were to enjoy. Available evidence suggests that,
throughout the candidate selection process, which took more than a month, his eyes were
firmly set on a particular category of professionals: the lawyers. This was most visible in
the search for the commission’s chair. Cleveland, himself a seasoned lawyer, sought
advice from Benjamin H. Bristow, best known today as the treasury secretary of the
second Grant administration who later bolted the Republican Party in 1884 over the presi-
dential nomination of James G. Blaine. It also should be noted, however, that Bristow was
one of the leading American lawyers at the time. He had served as the first U.S. solicitor
general (1870–1872) and then become the president of the American Bar Association
later in the decade. Such a career made him one of the best people to consult in selecting
talented lawyers of different political stripes. Bristow’s recommendation to Cleveland was
Walter Q.Gresham, an old friend by then a federal circuit judge headquartered in Chicago.72
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Although the biographers of Bristow and Gresham disagree on why Gresham’s name
eventually fell out of consideration, Cleveland then turned to Thomas M. Cooley, who
accepted the nomination.73 As the author of influential articles on the railroad problem
and the receiver of the Wabash railway from late 1886, his expertise in the railroad
problem was so recognized by the mid-1880s that his name arose periodically during
congressional debates on the commission bills as a strong candidate for the commission-
ership.74 It was doubtful, however, that Cooley’s knowledge on the railroad issue alone
brought to him the post. After all, this ex-chief justice of theMichigan Supreme Court, on
which he had served for two decades from 1865, and the dean of the University of Mich-
igan Law School was a towering figure in law during the postbellum period whose trea-
tises were required readings for lawyers. Cooley’s prestige in the legal community made
the difference.75

As it turned out, all the first five nominations intended to give “the new law a good start
by appointing men of the highest character and national repute who would command the
confidence of the country” went to lawyers.76 Of the commissioners other than Cooley,
Walter Bragg had been the chairman of the Alabama Railroad Commission, and Aldace
F. Walker had had extensive railroad experience, which made him instrumental in the
creation of Vermont’s railroad commission. But the career of the other two, William
Morrison and Augustus Schoonmaker, had no immediate connection to railroads.
This preference for lawyers was not unique to Cleveland. In appointing the successor

to Cooley in 1891, President Benjamin Harrison wrote him asking for recommendations,
lamenting that it was “very difficult to find a lawyer of the first eminence in active prac-
tice who would consent to accept” a commissionership. In fact, the pattern persisted for a
generation; all except one of the commissioners appointed during the ICC’s first twenty
years turned out to be lawyers.77

It should then come as no surprise if the lawyer-filled commission’s conduct of busi-
ness resembled that of a court. Cooley, to whom other commissioners deferred during his
four-year term as chair, had the vision “to understand that proceedings before the co-
mmission required simplicity and not complexity in procedure.”78 He stated in the
ICC’s first annual report that the proceedings before the commission “should be made
as informal as should be consistent with order and regularity.”79 The ICC, then, began
its work amid an inherent tension between judicialization and the pursuit of efficiency.
Just as the FTC continued to experience creative syncretism after its formation, as
Gerald Berk has shown, the ICC still had much room for institutional evolution.80

And probably because there was no other precedent to follow, the procedural rules the
commission adopted were made very similar to those of courts—its Rules of Conduct
explicitly borrowed some provisions from the rules on court proceedings—although
were also kept very general, enabling flexible operation.81

While the ICCwas long destined to deal with the tradeoff between the two imperatives,
the pendulum initially tilted strongly toward judicialization. In its inaugural year, the co-
mmission repeatedly stated that it would not decide “on abstract questions, nor on ques-
tions presented by ex parte statements of fact, or on questions of construction of the
statute presented for its advice but without any controversy pending before it on com-
plaint of violation of law.”82 This was a declaration that it would act exactly like a
court. The commission also began to publish its decisions from a legal publisher, just
like courts, and occasionally used a federal courtroom when conducting its hearings
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outside of Washington, D.C. In its 1888 report, the ICC proudly stated that “[p]ower, ju-
dicial in its nature,” was conferred upon it.83

It should be clear that the ICC was highly judicialized from its first days. Administra-
tive law scholar Paul Verkuil attributes the way the ICC came to “emulate” courts to
Cooley’s chairship.84 He intimated that things would have been different had Cooley
not been appointed to the ICC. But even if Cooley had not been available, Cleveland
would almost certainly have named a lawyer, albeit perhaps not someone of equal
stature. It was Congress that had produced a judicialized commission, and the president
was following its lead by assigning lawyers. A railroad magazine observed after the or-
ganization of the ICC that the commissioners realized that they constituted “a new court,”
and that they were to “lay the foundations of a new body of American law.”85

The judiciary, however, did not readily allow the ICC to take the initiative in railroad
regulation and instead severely narrowed the scope of its authority. In the 1896 decision
of ICC v. Cincinnati, New Orleans and Texas Pacific, the Supreme Court prohibited the
commission from fixing a new rate when it found the existing one inappropriate. This
case, coupled with the ICC v. Alabama Midland Railroad Co. decision in the following
year nullifying the commission’s interpretation of the long-haul/short-haul clause, led
to Justice John Marshall Harlan’s famous dissent that it went “far to make that commis-
sion a useless body.” The early ICC was so toothless that the railroads hardly needed to
capture it.86

These decisions may give the impression that the judiciary did not seriously treat the
ICC as a tribunal. But in denying the rate-setting power to the ICC, the court explained
that it was part of legislative power. The court never squarely prohibited the commission
from exercising quasi-judicial power and actually offered much support when it came to
the ICC’s role as an adjudicator. First, the court backed the commission when the prima
facie provision came to suffer from carriers’ withholding their evidence from the com-
mission’s proceedings, which severely undermined its fact-finding role. The ICC first
complained of such a situation in 1891 and recommended confining the hearings by
courts “to the record of proceedings had before the Commission.”87 In the 1896 Cincin-
nati decision, the court condemned the carriers’ practice, arguing that courts should be
resorted to only “when the Commission prefers to enforce the provisions of the statute
by a direct proceeding in the court, or when the orders of the Commission have been dis-
regarded.”88 By 1907, the court had full confidence in the judgment of the commission,
which it now treated as “a tribunal appointed by law and informed by experience.”89

Second, the judiciary, commonly understood as very restrictive in dealing with agency
procedures, came to regard the commission’s procedure as something different from their
own but still similar enough to it to pass the due process test. By 1904, the Supreme Court
noted that the ICC’s largely investigative function “should not be hampered… by those
narrow rules which prevail in trials at common law.”90 Five years later, in declaring that
“strict rules of pleading should not be held applicable” to the ICC, the circuit court head-
quartered in New York added that it had “established rules of practice analogous to those
in courts.”91 These statements indicated that the ICC had successfully struck a balance
between efficiency and equity with the judiciary.
Many Americans shared this outlook on the commission. The fate of the Commerce

Court created in 1910 to review ICC-related cases best illustrates this. President
William H. Taft insisted on the inclusion of such a court in the Mann-Elkins Act to
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extend the commission’s authority that had begun with the adoption of the Elkins Act in
1903. His belief that a special railroad court could regulate better than the ICC, based on
the strict adherence to the separation of powers, however, found few sympathizers, even
among Taft’s fellow Republicans. Once organized, the court began to strike down the
commission’s orders, only to have the Supreme Court reinstate most of them. Criticism
quickly mounted from both sides of the political aisle, and with the court’s abolition
coming in 1913.92

Not surprisingly, then, the ICC came to play a central role in the nascent academic
study of administrative law. Felix Frankfurter, an authority in the field and future
Supreme Court justice, published a casebook on the Interstate Commerce Act in 1915.
In its preface, he encouraged lawyers to be trained as experts in the subject, noting
that the works by the ICC and judicial courts regarding the act had created “one of the
most vital branches of the law,” which provided the basis for the FTC Act and state
utility commissions.93 That many deemed regulation by commissions primarily as
court-like appears in a comment of Ernst Freund, another giant of the discipline, who
stated in 1921 that “We associate the new government control of business with admin-
istrative commissions. The commission form was intended to express the quasi-judicial
spirit in which that control was to be exercised.”94

Such an understanding of commissions accorded perfectly with that of the ICC’s cre-
ators. The commission was not a court, but it did what courts used to do in a way highly
similar to courts. All three branches of the U.S. government promoted the ICC to become,
to use the term in frequent use by this time, an administrative tribunal.

Scholars usually explain the judicialization of the U.S. administrative state in terms of
the political influence of lawyers as an interest group. America, according to Bernard
Schwartz, is a “lawyer-dominated society,” and lawyers have imposed judicial proce-
dures on administrative agencies out of strong preference for and stakes in formal adju-
dication.95 The profession’s heavy involvement in the adoption of the APA through the
American Bar Association, its national organ, is a most notable case.96 Later in 1979, the
association stated that “[f]amiliarity of lawyers with formal courtroom procedures led
them to assume that these or some close approximation are the only proper way to
reach an official decision,” in its report proposing a wholesale reform of administrative
procedure aimed at making it “swifter and less expensive without sacrificing fairness.”97

That lawyers played a central role in the judicialization is indisputable—almost all
major actors in the present narrative were members of the profession, for instance. But
the attribution of the judicialization exclusively to the influence of lawyers inside and
outside the courtroom, introduced when the accepted wisdom held that the administrative
state did not exist before the ICC, has lessened in its validity. Now that the administrative
state is considered to have been present since the birth of the nation, the thesis cannot
explain why the state’s judicialization came only with the ICC even though the profession
had always been powerful in American politics. Administration may have won its place
in the American polity “only on terms fixed by lawyers,” but it took the rise of the court-
like ICC as a prototypical agency for them to start setting the administrative process “in
the courtroom mold.”98

Overemphasizing the role that the judicialization of the ICC documented in this paper
had played in the American administrative state building is therefore quite difficult. To
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appreciate this, we need only to think of a counterfactual: how would have the commis-
sion been constructed if the first Cullom bill had somehow passed in the Forty-Eighth
Congress? Although it already had several court-like characteristics, the ICC in the
bill was treated as an agency alien from courts in the Congress. If adopted as such, the
commission could even have been constructed as an anti-court-like agency, which
could have severely delayed, if not prevented, the systemic judicialization of the admin-
istrative state. It was the bill’s later revision, driven by creative syncretism, that triggered
the infusion of judicial DNA into the U.S. administrative state.
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