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Abstract

This article engages with the legal regulation of end-of-existence decisionmaking for novel beings, specif-
ically assisted nonexistence for such entities. The author explains the concept of a legal model for assisted
death by reference to the substantive features of legal regimes in three jurisdictions in which assisted suicide
or euthanasia is lawful. He considers how these models might fit novel beings who may require or prefer
assistance to end their own existence by reference to the constituent features—abstract legal ingredients—
that models for assisted death share. The author argues that extant models may block some novel beings’
access to end-of-existence assistance or fail to track what matters to them. He then examines the merits of
adopting a universal model for assisted nonexistence, that is, a legal framework whose substantive features
capture the end-of-existence concerns of both human and novel beings. Consideration of a unified legal
framework may illuminate the discussion of assisted nonexistence for humans and novel beings. However,
the paper proposes that whereas novel beings may have similar interests to humans, they may be relevantly
different also. The prima facie case for adopting a one regime to rule us all approach to assisted nonexistence
may be defeated by reasons for divergent regulation.
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Introduction

This article engages with the legal regulation of end-of-existence decisionmaking for novel beings,
specifically assisted nonexistence for such entities. Although this may appear somewhat esoteric, in my
view, it is one whose analysis pays, for two reasons: first, the topic is of substantive, if speculative, interest—
it is not implausible that some novel beings would possess a wish to end their own existence; second,
analysis of assisted nonexistence for novel beings may facilitate our understanding of the concerns that
underpin such choices to end existence in general and the adequacy of legal responses to these concerns.

By way of plan: following some preliminaries, I explain the concept of a legal model for assisted death
by reference to the substantive features of legal regimes in three jurisdictions in which assisted suicide
or euthanasia is lawful. I consider how these models might fit novel beings who may require or
prefer assistance to end their own existence by reference to the constituent features—abstract legal
ingredients—that models for assisted death share. I argue that extant models may block some novel
beings’ access to end-of-existence assistance or fail to track what matters to them. I then examine the
merits of adopting a universal model for assisted nonexistence, that is, a legal framework whose
substantive features capture the end-of-existence concerns of both human and novel beings. Consid-
eration of a unified legal framework may illuminate the discussion of assisted nonexistence for humans
and novel beings. However, I argue that whereas novel beings may have similar interests to humans, they
may be relevantly different also. The prima facie case for adopting a one regime to rule us all approach to
assisted nonexistence may be defeated by reasons for divergent regulation.
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Preliminaries

First, I should make clear who are the target of this article. David Lawrence and Margaret Brazier define
novel beings as “intelligent, conscious life-forms sapient in the same way or greater than are human
beings.”! Lawrence and Brazier understand sapience to carry “an implication of wisdom, reason, and
insight.”* This is a helpful starting point. As I understand it, the status of novel being refers to entities who
are nonhuman yet are possessed of a conception of the good, as well as the capacities of appreciation
(which implies knowledge of relevant aspects of the external world and how it affects subjective
experience) and reason. These features or properties are important for the purposes of discussing
end-of-existence decisionmaking, insofar as I take it that a legally valid decision, at least in this context,
presupposes, inter alia, the capacity for (minimally) rational choice, which requires the aforementioned
properties. I also take it that the novel beings in which I am interested are relevantly sentient, that is, they
possess, inter alia, the capacity to fare well or to fare poorly from their own point of view.

What kinds of novel beings do I have in mind specifically? Like Lawrence and Brazier, I suggest that two
candidate sets of novel beings would be—they currently are not known to exist—those who possess
artificial general intelligence (AGI) or who are the product of synthetic biology and endowed with sapience
and sentience.’ Indeed, there may be an overlap between these two categories. Whereas any attempt to
provide examples from science fiction will doubtless prove controversial, we might think good contenders
for the status of novel beings are HAL 9000 from 2001: a space odyssey,* Samantha in Her,” the Machine and
Samaritan in Person of Interest,® the replicants in Blade Runner,” the humanoid Cylons in Battlestar
Galactica,® and the replicators in Stargate SG-1.° A further candidate set of novel beings for discussion are
posthumans,'© that is, individuals subject to “radical enhancement” that has turned them into “funda-
mentally different kinds of beings, so different that [they] will no longer... be called human.”!! Such beings
may, for example, enjoy the prospect of radically extended (and healthy) life-spans.'>

Second, to aid the discussion of assisted nonexistence, it is perhaps useful to add a further property to
the novel beings under consideration. I stipulate that the target novel beings have reason to require or to
prefer assistance to end their own existence. In my view, this makes the discussion of assisted
nonexistence more salient, since it excludes those novel beings, for example, certain “unembodied”
AGI, for whom there may exist no practical impediment or experiential cost to “suicide” without
assistance. It includes novel beings, for example, who perhaps consistent with the third Asimov Law,'” or
in virtue of replication or storage processes, will lack access to their own “kill switch.” It also includes
those novel beings, for example, whose embodiment will be such that “suicide” without assistance would
be possible, but less preferable, than assisted nonexistence.

Third, I should explain the terminology used. In academic discussion of human end-of-life decision-
making, it is common to see assisted dying used to refer to assisted suicide or voluntary euthanasia."*
Unfortunately, within the public debate on the legalization of end-of-life decisionmaking and assistance,
certain organizations and politicians have attempted to redefine assisted dying as (physician) assisted
suicide only.'> Whatever its political merits, this move has not served the ends of conceptual clarity.
Therefore, I generally prefer the term assisted death to refer to assisted suicide or voluntary euthanasia,
which in any event is less euphemistic than assisted dying.'® However, for the purposes of this article, I have
chosen to use the terms end-of-existence decisionmaking and assisted nonexistence in respect of novel
beings. This is to avoid begging the question whether the novel beings under consideration are alive.!”

Fourth, and as a final stipulation, I assume that the novel beings in question possess legal personality.
Of course, the basis and acquisition of legal personality for novel beings are not necessarily simple
matters.'® However, to the extent that I wish to discuss novel beings’ enjoyment of legal rights, such as
access to lawful assisted nonexistence, it is necessary either to assume legal personality or to argue for
it. The former move enables me to proceed directly to my principal matters of interest. In addition, to be
clear, assuming legal personality need not determine the substantive issue of assisted nonexistence. It is
trite that the legal rights of entities endowed with legal subjectivity may differ.'”

Having set the scene, we can now proceed to consideration of legal models for assisted death for
human beings.
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Legal Models for Assisted Death

In this section, I explain the concept of a legal model for assisted death. At the highest level of abstraction, I
take a model for assisted death to be a legal framework that regulates assisted suicide or voluntary
euthanasia in a permissive way. Of course, there may be some difficulty in determining whether any one
jurisdiction regulates assisted death permissively,”” but there clearly are some jurisdictions that permit
assisted death in some form and clearly are other jurisdictions that take a prohibitive stance. Still at a high
level of abstraction, a legal model for assisted death regulates assisted suicide or euthanasia in a permissive
way. Important to note is that different approaches to the legal regulation of assisted death are possible.

I do not propose an exhaustive presentation of the legal regimes for assisted death in permissive
jurisdictions—not least because their number is now numerous and ever-increasing. Rather, I shall focus
on three regimes: Oregon,”! the Netherlands,?” and Switzerland.?’ I have chosen these regimes, because
they are representative of the way in which legal models for assisted death may differ.* Differences
notwithstanding, it is possible to identify a number of constituent features—abstract legal ingredients—
that assisted dying laws share. My interest here is in the substantive features that bear on individual
eligibility for assistance to die and the legal defaults that are, all else being equal, applicable in the event of
noncompliance. These features provide the basis for later discussion and include: underlying prohibition,
autonomous decision, age, type of assistance, qualifying condition, and institutionalization.>> For sim-
plicity, I shall not press this point here and shall instead present the law jurisdiction by jurisdiction. For
reasons of brevity, I shall not detail (or later discuss) the procedural features of the Oregonian, Dutch, and
Swiss laws,?® such as waiting periods,?” or reporting and scrutiny arrangements.*®

In Oregon, the offence of “assisting another person to commit suicide” is inapplicable to a physician
who complies with the conditions set out in Death with Dignity Act.” Under the Act, a terminally ill
adult—aged 18 years or above’°—resident who has capacity to take an informed decision and is acting
voluntarily may request a prescription for lethal medication from their attending physician.’! Terminal
illness is defined as “an incurable and irreversible disease that has been medically confirmed and will,
within reasonable medical judgment, produce death within 6 months.”*?

In the Netherlands, euthanasia and assisted suicide are prohibited by the Dutch Criminal Code, articles
293 and 294, respectively. However, physicians who comply with the due care criteria set out in the
Euthanasia Act (Netherlands) 2002, section 2 have a defense to these offences.’” The attending physician®*
may, all else being equal, provide voluntary euthanasia or assisted suicide to an individual who possesses
information “about his situation and his prospects,” who has “made voluntary and carefully considered
request,”* who has “unbearable” suffering for which there is “no prospect of improvement,” and for whom
there exists “no reasonable alternative” to assisted death.’® The suffering requirement is less broad than
might first appear; although the courts have interpreted the due care criteria to permit assisted death for
somatic and nonsomatic suffering,” existential suffering—suffering whose principal source is not clinical
illness or impairment, for example, arising from being “tired of life”—is not a permissible ground, for want
of a “medically recognizable condition.”® The Dutch regime enables access to assisted death for adults,
minors aged 16 and 17 years following consultation with those exercising parental responsibility,*® and
minors aged 12-15 years on the agreement of those exercising parental responsibility.*’

The Swiss Criminal Code, article 115 criminalizes only the conduct of individuals who, acting on
selfish motives, encourage or assist suicide. This prima facie permissive regime has no age limitation and
enables, inter alia, the existence of “right to die” organizations who provide not-for-profit suicide
assistance.”! However, as I note elsewhere:

Physician-assisted suicide... is subject to additional regulation. The prescription of sodium
pentobarbital, the preferred lethal medication... in Switzerland, is subject to federal narcotics
and [federal] therapeutic products law.*

The federal narcotics regime and therapeutic products regimes require that lethal medication is
prescribed in accordance with good medical practice.** Misuse or negligence is backed by criminal
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sanction.** In addition, Cantonal health law requires that physicians comply with good medical practice,
which is backed by administrative sanction.*

At present, there is a lack of legal guidance as to the permissible bounds of physician assisted suicide in
Switzerland. The problem lies in determining what individual circumstances are consistent with good
medical practice for the purposes of prescribing lethal medication. The Swiss Federal Supreme Court in the
Haas case held a “medical indication” to be a requirement for lawful prescription of lethal medication
under the federal narcotics and therapeutic products regimes.*® The court accepted that, in addition to
physician assisted suicide when an individual with a somatic disease is “approaching the end of life,” the
prescription of sodium pentobarbital to mentally disordered individuals may be consonant with good
medical practice, subject to the further condition that the individual requesting assistance undergoes an
extensive psychiatric evaluation.”” These statements might be thought to constitute legal authority that
possibly includes other nonfatal medical conditions but excludes physician assisted suicide for existential
suffering. The latter claim finds support in the Federal Supreme Court judgment in Gross.* However, in
Gross v. Switzerland,* the second section of the European Court of Human Rights took issue with Federal
Supreme Court’s reliance on the Swiss Academy of Medical Sciences guidance on Care of patients at the end
of life as an authoritative statement of good medical practice.”® The section noted that these guidelines
emanate from a “nongovernmental organization” and thus lack the “formal quality of law” necessary to
satisfy the European Convention on Human Rights (ECHR), article 8(2) requirement that interference
with the ECHR, article 8(1) right to decide how and when to die be in accordance with the law.>! As such:

Swiss law, while providing the possibility of obtaining a lethal dose of sodium pentobarbital on
medical prescription, does not provide sufficient guidelines ensuring clarity as to the extent of this
right.”?

Specifically, it lacks “clear, State-approved guidelines” to govern cases in which “death is not imminent as
a result of a specific medical condition.”* Notwithstanding that the section judgment is now moot,**
there is force in this criticism. It is difficult to know with certainty what qualifying conditions fall within
the ambit of lawful physician assisted suicide in Switzerland.>”

Having outlined the substantive features of three legal models for assisted death for human beings, we
may proceed to consider the extent to which these legal models might enable novel beings to access
assisted nonexistence.

Assisted Nonexistence for Novel Beings within Assisted Death Law?

My aim in this section is to consider the fittingness of human assisted death models to novel beings. I shall
discuss fit of model by reference to constituent features I identified in the previous section: underlying
prohibition, age, type of assistance, qualifying condition, and institutionalization.>® 1 shall pursue two
claims: first, substantive features of assisted death regimes may block access to assisted nonexistence;
second, accessible assisted death regimes may lack salience—they may fail to capture the kinds of
concerns that might plausibly matter to novel beings.

Underlying Prohibition

We can contrast models, like Oregon and the Netherlands, that carve the lawfulness of physician assisted
death out of universal prohibitions on suicide assistance or consensual killing, with models that, like
Switzerland, contain a limited prohibition and a more rigorous regime for physician assisted death. This
may matter to novel beings to the extent that in the Swiss-type model, there is legal space for the growth
of an assisted nonexistence regime.”” In the carveout-type model, we find no default space for assisted
nonexistence for novel beings that is relevantly different to assisted death for human beings. That is, in
the absence of permissive legal change, novel beings must satisfy the substantive criteria of human
assisted death regimes. I now show how this might be problematic in the ways suggested above.
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Age

It is plausible that some novel beings may come into existence endowed with capacities and experience
commensurate with adult human beings. This may be the case, for example, for “initially programmed”
novel beings such as droids.”® Alternatively, novel beings” development may elapse over a substantially
shorter duration than humans. For example, we may create or encounter AGIs who have very high
processing capacities and access to large quantities of energy that enable them to develop at speed. The
issue is that age—set according to a human chronological baseline—may be a poor proxy for the
development of the capacities that enable an individual rationally to evaluate her own existence.
Relatedly, age may fail to track the acquisition of experience commensurate with the development of
a stable conception of the good. It may also fail to mark the point at which others interested in an
individual’s welfare ought no longer to shield the latter from the consequences of her action, for reasons
of her own prudential good. In addition, it may be that some novel beings lead complete “lives” over short
spaces of time, such that justifiable reluctance to permit certain activities in the case of young humans
may be inappropriate in the case of chronologically young novel beings. Thus, the restriction of assisted
death to adults or even to minors of a certain age—understood in a human sense—may result in novel
beings who meet the other substantive criteria for assisted death, being ineligible in virtue of chrono-
logical age and facing a significant wait.

Type of Assistance

The kind of assisted death available to human beings may be thought to be of diminishing practical
relevance. This is because the existence of technology, such as the Deliverance Machine,>® the
Thanatron,*® and most recently the Sarco,’ may enable physically impaired individuals to perform
suicide in a way that entails reduced risk of experiential trauma for the individual who dies or witnesses,®”
and a reduced risk of failure.> As such, in the future, it may not matter to human beings whether
euthanasia is lawful, provided assisted suicide is. However, whether the legal regime requires novel
beings to end their own existence or permits third-party existence-ending conduct may matter to novel
beings. If a jurisdiction only permits assisted suicide, this may exclude access to some novel beings. In the
preliminaries, I stated that some of the novel beings in which I take an interest may have reason to require
assistance to end their own existence, because their nature is such that they cannot perform suicide. For
example, if code that would permit an AGI to self-destroy is kept air-gapped and physically inaccessible,
its only route to nonexistence is via third-party assistance.

Qualifying Condition

The requirement that an individual have a specific condition, such as terminal illness or mental disorder,
in order to be eligible for lawful assisted death may make some novel beings ineligible for assisted
nonexistence. In addition, the comparative prevalence of certain conditions among novel beings may
entail that the legal regime for assisted death fails to address their salient end-of-existence concerns. For
example, although it is not totally implausible to think of analogues to terminal illness or physical or
psychological decline for some novel beings, for example, viruses for AGIs, disease for synthetic life-
forms, or even mechanical decline for droids, it is an open question whether such analogues would
represent what matters most to novel beings as a population. Arguably, it would not. If we imagine future
entities with extended life-spans—perhaps because of the ability to embody and disembody, their end-
of-existence concerns might plausibly be existential; there may come a time when the experience of such
beings equates to several full human lives and are simply “tired of existence.” If we consider that
existential suffering may also arise in virtue of an individual’s social circumstances, we might encounter
novel beings who experience obsolescence, lack of opportunity, loss of self-esteem, isolation, or social
stigma, all of which may give rise to grave suffering. Yet these ills are not the product of aloss or decline in
functioning in the individual. As such, models for assisted death with suffering criteria may capture the
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existential end-of-existence concerns of novel beings. But they will fail to do so if—as is the case in the
Netherlands—there is the additional requirement that suffering have a health-related origin. Only
suffering-oriented models with less causally prescriptive suffering criteria or a liberal underlying
criminal and regulatory framework can accommodate assisted nonexistence for existential reasons.

Institutionalization

All the models discussed in the previous section contain some degree of ex ante institutionalization. The
Oregonian and Dutch models entrust provision of assisted death exclusively to a social institution, viz.,
the medical profession. The Swiss model permits anyone to assist suicide but also permits medical
involvement, subject to more stringent conditions. In jurisdictions in which the provision of assisted
death is exclusively institutionalized, this may have the consequence of bounding the regime along
professional lines. As we have seen, for example, in the Netherlands, a medical condition is required in
order for physician assisted death to be lawful. Institutionalization may therefore pose a problem for
novel beings who require or desire assistance to end their own existence. Medicine might plausibly
expand to accommodate the concerns of some novel beings, particularly those who are biological in a
relevant sense. However, the care of other novel beings, for example, entirely robotic AGIs, may fall
outside the domain of medicine. Medicalization may be one way in which the institutionalization of
assisted death may block novel beings’ access to assisted nonexistence.

The foregoing analysis suggests that the substantive criteria of models for assisted death may be a poor
fit for novel beings. To accommodate the claims of novel beings to assisted nonexistence, the legal
regimes for assisted death may require reconceptualization. However, in the next section, I shall argue
that any such reconceptualization requires careful and critical treatment.

Lawful Assisted Nonexistence for All?

My analysis of models for assisted death exposes apparent shortcomings in some or all of the legal regimes
discussed. Assessed critically, the content of these models may fail to capture the potential diversity in novel
beings or the range of reasons why such entities may suffer and, in consequence, form a preference for
assisted nonexistence. Concretely, background prohibitions on assisted death, the exclusion of euthanasia,
eligibility restrictions going to chronological age and qualifying condition, and medicalization may all serve
to deny overlapping classes of novel being access to assisted nonexistence.

In light of these forecasts, we might plausibly respond by formulating a legal model for assisted
nonexistence that is, in principle, applicable to both human and novel beings, that is, a model that
captures the end-of-existence concerns of both populations. Indeed, to the extent that the preceding
discussion of the fittingness of assisted death models to novel beings is analogous to potentially
unattended human claims to assisted death, a rethink may appear welcome.

It is likely that a unified legal regime for assisted nonexistence would be frugal in its substantive
criteria. We might envisage in terms of its features: the absence of any chronological age criteria; the
absence of restriction on the means employed—euthanasia and assisted suicide would be lawful; a
suffering criterion without health-related origin restriction; and the absence of medicalization—or
institutionalization generally. On this model, it would, all else being equal, be lawful for anyone to
provide assisted nonexistence to humans and novel beings when they possess relevant knowledge, have
decisionmaking capacity, and are free of autonomy-undermining third-party influence, and their
existence entails grave suffering to which assisted nonexistence is a proportionate response.

A pared-down model for assisted nonexistence potentially has much to commend to it. To cite one
argument that might be offered in its support, a narrow qualifying condition restriction, such as terminal
illness, may seem unprincipled. Terminal illness is at best a proxy for the kind of suffering that gives rise
to a wish for nonexistence. We might infer, for example, from the low absolute numbers of individuals
who have availed themselves of physician assisted suicide in Oregon and the fact that more than a third of
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individuals issued a prescription for lethal medication have not used it,°* that not all terminally ill
individuals suffer gravely.®> Moreover, insofar as the terminally ill are, by definition, not long for this
world, they may suffer less than other individuals who face the prospect of many years of existence.®® As
Lord Neuberger argued in R (oao Nicklinson and another) v. Ministry of Justice:

there seems to me to be significantly more justification in assisting people to die if they have the
prospect of living for many years a life that they regarded as valueless, miserable and often painful,
than if they have only a few months left to live.®”

There may be a compelling argument, therefore, for abandoning terminal illness as a criterion for
assisted nonexistence in favor of a suffering-based criterion. Moreover, it may be difficult to limit, as a
matter of principle, any suffering criterion to a health-related origin. As Richard Huxtable and Maaike
Moller note, ““Suffering’ itself is not a medical term and... although ‘illness’ is a significant cause thereof,
it by no means commands a monopoly.”®® As noted above, an entity may suffer gravely in virtue of being
tired of existence or fare very poorly in virtue of social factors that are in practice as intractable as
terminal or chronic disease. As such, it may seem arbitrary to permit assisted nonexistence for suffering
with a health-related origin while excluding all suffering that is existential.®

Arguments from “demedicalization” may also tell in favor of limited regulation of assisted nonex-
istence. Tania Salem argues that physician assisted suicide “transforms a private act (suicide) into a
medical event,” and in so doing, individuals cede personal autonomy to the medical profession.”® For it is
physicians, in virtue of “the social and symbolic power... conferred on medicine and medical professionals
in our societies,””! “who are in charge of freeing patients from medicine” at the end of life through the
requirement that individuals submit “to medical norms and scrutiny” in order to gain access to assisted
death.”” Under medicalization, Salem observes, “people... have physician assisted suicide not only
because they want it, but because physicians agree they can have it.””> A demedicalized model for assisted
nonexistence might be thought partially to return control of the decision how and when no longer to exist
to individuals. The important point is not that individuals would gain total control over assisted
nonexistence; this is false—a wish to die with assistance would remain subject to the willing cooperation
of others. Rather, the claim is that greater scope for self-determination that would exist were control over
assisted nonexistence to be wrested from the social institution of medicine and decentralized to
individuals and assistors.

No doubt there are further examples of how a legal model designed to capture the concerns of novel
beings might lead to a legal regime that is better for all—that is better for human and novel beings.
However, at this juncture, I would like to problematize a one regime to rule us all approach to assisted
nonexistence. I shall argue using the examples discussed—qualifying condition and medicalization—
that we have cause to question whether unified treatment of assisted nonexistence is the optimal way to
regulate end of existence for human and novel beings.

The argument offered for an expansive qualifying condition criterion as presented fails to account for
a potentially important factor: that the reason for restriction on eligibility is less about individuals who
possess a wish for assisted nonexistence, and more about individuals who have no desire for the latter but
who might be exposed to pressure to request it, or who might be inclined imprudently to request assisted
nonexistence. As Suzanne Ost observes, “a potential danger of loosening the medical criteria for assisted
death is that it becomes harder to identify and maintain boundaries.””* Of course, it is in part an
empirical and in part a normative matter, which among terminal illness or suffering (health origin or less
restrictive) would produce an acceptable distribution of access to assisted nonexistence and exposure to
risk. Resolving the issue is not necessary for our purposes.”” The relevant point is that there may exist
different risk profiles between human and novel beings and indeed between classes of novel being. It is
not implausible to think that some novel beings may be impervious to autonomy-undermining third-
party influence, irrational decisionmaking, or weakness of will (akrasia), whereas others may share
similar “vulnerabilities” to humans. As such, we may have reason to believe that some classes of beings
ought to be subject to more relaxed or restrictive eligibility for assisted nonexistence, respectively,
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because of the other-regarding (but within class) implications of a qualifying condition criterion. The
legal model for assisted nonexistence ought to vary according to the nature of the beings subject to the
measure. In short, novel beings may have similar end-of-existence concerns to humans, but they may be
relevantly unlike us for the purposes of regulatory response.

In respect of demedicalization, let us accept, for the sake of argument, Salem’s general claim that the
medicalization impacts on individual self-determination.”® I also accept that the demedicalization of
assisted nonexistence would be a requirement for novel beings whose care stood outside the medical
domain. However, I submit that there are principled arguments for medicalization,”” or at least the
institutionalization of assisted nonexistence. As such, we need not abandon medicalization for human
beings or commit to deinstitutionalized assisted nonexistence for novel beings.

In my view, the strongest, albeit contingent, argument for medicalization (as opposed to institution-
alization generally) stems from the claim that the purpose of medicine, properly understood, is to alleviate
suffering. As Eric Cassell argues, “the mandate for the existence of a profession of medicine in society is its
obligation to relieve the suffering caused by human sickness.””® Conceiving of the goals of medicine in this
way permits the observation that, in models that contain a suffering criterion, the provision of assisted
nonexistence by physicians rests in part on familiar reasons. As such, physicians ought to possess the
interpretive and analogical skills that would permit the exercise of discretion in respect of requests for
assisted nonexistence.”” I submit that this may be true regardless of whether the suffering in question is of a
health-related origin or existential in nature, for the skills in question go to the recognition of suffering and
of the appropriate response thereto. My argument is that medicalization entrusts the operation of assisted
nonexistence to a profession that is, in principle, equipped with the analytical tools to discharge it well. It
would seem unnecessary to demedicalize assisted nonexistence for human beings merely because deme-
dicalization for novel beings were necessary, for example, if the means employed to end existence were not
medical in nature. Instead, the legal models for human and novel beings plausibly ought to diverge.

It is possible to argue for deinstitutionalized assisted nonexistence for everyone, however. This might
be because the absence of institutionalization would entail the abandonment of the suffering criterion,
because of the absence of involvement of social institutions with substantive commitments to the good,*
such as the duty to act in an individual’s best interests. As such, deinstitutionalized assisted nonexistence
might find support on liberal neutrality grounds, the argument being that the State should not interfere
in the autonomous choices of its citizens.®!

I would argue, however, that rather than commit to a deinstitutionalized regime for assisted
nonexistence for everyone, we ought to maintain medicalized assisted nonexistence for human beings
and, if possible, to find an institutional home for assisted nonexistence for novel beings. First, it is
desirable to institutionalize assisted nonexistence, to the extent that it permits ex ante scrutiny of requests
for end-of-existence assistance,®> which may attenuate the ex post involvement of the coronial, police,
and prosecutorial authorities.®’ Second, and relatedly, institutionalization may be necessary in order to
prevent, as opposed merely to punish, improper assisted nonexistence. Third, there is a sense of good—
conceived as achieving one’s own ends well—that is compatible with liberal neutrality and that
institutionalization of assisted nonexistence might promote. Institutionalization may help entities to
receive competent assistance to end their own existence, that is, assistance that has a high probability of
success and that involves the minimum amount of suffering; deinstitutionalized assisted end of existence
cannot ensure this.** Institutionalization may also assist in weeding out irrational or akratic requests for
assisted nonexistence. Fourth, and perhaps controversially, I would suggest that the State ought to
institutionalize assisted nonexistence precisely, because it permits the imposition of a substantive
conception of the good. In my view, it is important, both for the sake of the individual who will cease
to exist and for the sake of their assistor, that the reasons for providing assisted nonexistence go beyond
mere respect for autonomy or even respect for an individual’s own conception of the good. To this end, I
would respectfully endorse the dictum of Lady Hale in R (oao Purdy) v. Director of Public Prosecutions:

It is not for society to tell people what to value about their own lives. But it may be justifiable for
society to insist that we value their lives even if they do not.*
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The upshot of these arguments is that it may be preferable not to unify the legal regulation of assisted
nonexistence, notwithstanding that human and novel beings may share the concerns that motivate a
desire for assisted end of existence.

Conclusion: Similar Interests, Different Models?

In this article, I have attempted to engage with the issue of how the law might regulate assisted
nonexistence for novel beings. I outlined three models governing assisted death for human beings.
Taking the constituent features of these models as a frame, I considered the potential obstacles novel
beings might encounter were they to seek access to assisted nonexistence; these were manifold. I
subsequently considered a one regime to rule us all approach to assisted nonexistence, that is, a legal
model applicable to both human and novel beings. While prima facie attractive, I argued that a unified
legal model for assisted nonexistence may fail to take into account relevant differences between human
and novel beings; it may lead us to choose or abandon legal criteria that serve a useful purpose for human
or novel beings. In sum, there may be merit in divergent legal regulation of assisted nonexistence.

If I may end on a brief methodological note, my approach to the study of end of existence involving
novel beings has been to attend to potential common ground between human and novel beings, and also
relevant differences between them. I suggest that both human and novel beings share an interest in
deciding how and when no longer to exist. But how we respond to that interest in legal form ought
sometimes to diverge. To derive one potentially generalizable aid for the study of novel beings, there is
merit in maintaining separation between the issue and its means of resolution. We ought not to expect
the regulation of novel beings to mirror the regulation of ourselves.
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