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Abstract

This paper analyzes how illegality can be legitimized in authoritarian states by examining a con-
tested case of transnational illegal drug brokerage in China. Triangulating news articles, legal
documents, and interviews, the study distinguishes between two pathways of illegality legitimation:
depoliticized and politicized. I argue that the depoliticized pathway is made possible through prag-
matic, moral, and legalistic frames, whereas the politicized pathway builds upon an institutional
frame. I also identify the media as essential agents of illegality legitimation. While illegal-practice
participants and the legal authority tend to only mobilize depoliticized frames, the media make both
depoliticized and politicized efforts. Through this in-depth analysis, the paper deepens our under-
standing of the social construction of illegality and the intricate relation between law, media, and
society within authoritarian states.
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I. Introduction

Legality and legitimacy do not easily align. What is legal by law! may be of questionable
legitimacy, and what is illegal may be perceived and practised as highly legitimate, as long
as it “is in accord with the norms, values, beliefs, practices, and procedures accepted by a
group.”? The incongruence between legality and legitimacy reflects the tension between
law and social norm, which has long been an important focus in socio-legal studies.?
A plethora of research has revealed how illegality is lived and experienced as socially legit-
imate practice in the cases of undocumented immigration, same-sex marriage, abortion,
informal markets, etc.* Scholars have documented how moral and legal entrepreneurs in
democracies often deploy frames such as rights discourse to push for legitimation or even
legalization of illegal practices.’ Such struggles tend to be highly politicized, as proponents
and opponents constantly wage public fights through the mobilization of social move-
ments, media debates, and political lobbies.®

Yet, in authoritarian states where civil society is weak, press censorship is strong, and
public participation in the legislative process is limited, social space for illegality

! Here, legality/illegality refers to what is defined as legal/illegal by law, although, from a constructionist per-
spective, legality encompasses “the meanings, sources of authority, and cultural practices that are commonly
recognized as legal, regardless of who employs them or for what purposes;” see Silbey (2005), p. 323.

% Zelditch (2001), p. 33.

3 Suchman & Edelman (1996).

* Chauvin & Garcés-Mascarefias (2014); Hull (2003); Petchesky (1984); Webb et al. (2009).

® E.g. undocumented immigrants’ access to universal human rights; see Nicholls (2013).

¢ McFarland (2011); Kuo & Chen (2017).
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contestation or legitimation’ is much narrower, if not entirely non-existent.® Collective
action for political and legal resistance is constantly seen as a serious threat to
authoritarian-regime stability and, thus, is prone to various forms of repression.” In such
contexts, not only are there fewer instances of open contestation over illegality, but also
there is a lack of understanding as to whether, how, and by whom the illegal might be
legitimized, to what extent such struggles would be politicized, or what legitimation
frames may be deployed.

This study makes one of the first attempts to unpack illegality-legitimation strug-
gles in authoritarian states, which will deepen our understanding of how illegality is
socially constructed and contested within repressive polity. The empirical focus is
transnational illegal drug brokerage. It makes a convenient site for studying legitima-
tion struggle as a form of informal market, which is either illegal or underdefined by
law but can be legitimate to some large groups who recognize and exploit economic
opportunities outside the realm of formal institutions.'® The analysis centres on a hotly
contested case of transnational illegal drug brokerage in China, the largest and most
powerful authoritarian country in our time. In this case, criminal charges against a
broker of illegal foreign cancer drugs, Lu Yong, were questioned and withdrawn after
provoking a nationwide trial by media in 2015.

Triangulating news articles, legal documents, and interviews, the paper distinguishes
between two pathways of illegality legitimation: depoliticized™! and politicized. I argue
that the depoliticized pathway is made possible through pragmatic, moral, and legalistic
frames, whereas the politicized pathway builds upon an institutional frame. The three
depoliticized frames legitimized illegal activity by stressing its pragmatic usefulness to
certain social groups, moral superiority according to public belief, or alternative legalistic
interpretations that exploit ambiguity in the law. By contrast, the institutional frame fol-
lowed a politicized pathway. It legitimized illegal practices as a necessary remedy for defi-
cient state institutions, holding the state accountable for the systematic gap between
legitimacy and legality.

Moreover, my study identifies three legitimation agents and highlights the essential
role of media, which is found to be pivotal to the construction of legal consciousness
and the mobilization of legal resistance under authoritarianism.'? T argue that, while
illegal-practice participants and the legal authority tend to only mobilize depoliticized
frames, the media adopt all the four frames to pursue both depoliticized and politicized
legitimation of illegality. By identifying different pathways, frames, and agents of ille-
gality legitimation, the paper aims to unravel the social construction of illegality as
well as the intricate relation between law, media, and society within authoritarian
states.

The paper proceeds as follows. First, I review studies on illegality legitimation,
showing how media may play a crucial role in authoritarian contexts. Then, I elaborate
on my framework of depoliticized and politicized legitimations of illegality. Next, I
introduce the case background, data, and methods, and then present the case analysis.
Last, I conclude by discussing the study’s implications for socio-legal research.

7 In this paper, I use “illegality legitimation” interchangeably with “legitimation of the illegal.”

8 Chua (2012).

° Chua (2015); Fu (2017); Long (2018); O’Brien & Li (2006); King, Pan, & Roberts (2013).

10 Beckert & Wehinger (2013); Webb et al., supra note 4.

1 Depoliticization refers to the process in which contestations are steered away from reflections upon political
value/structure and toward quid pro quo in instrumental legal-bureaucratic games. See Lee & Zhang (2013).

12 Michelson (2008); Gallagher (2006); Lei (2017).
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2. Existing studies on illegality legitimation

2.1 Highly politicized struggles in democracies

Ilegality is often fiercely contested in the public sphere of democratic societies. In this
context, struggles to legitimize the illegal tend to be highly politicized, since they are
usually integral to legalization movements, such as those concerning abortion, same-
sex marriage, and undocumented immigrants.'® These legitimation/legalization strug-
gles often play out as ideological wars between opposing camps that prioritize differ-
ent aspects of human rights. Examples include women’s right to self-determination vs.
embryos’ right to life, gays’ right to get married vs. disciples’ right to outlaw heretics,
and immigrants’ right to stay and settle vs. anti-immigrants’ right to defend national
sovereignty.'* Frequently mobilized alongside these rights-based claims are other
politicized frames such as citizenship.'® Meanwhile, depoliticized frames like moral
economy have also been adopted for legitimation goals.'®

In democracies, largely thanks to widespread public participation in the legislative
process, such fights penetrate all sorts of political activities, including election cam-
paigns, business lobbies, expert advocacies, and social movements, thus involving a
variety of social actors from politicians and entrepreneurs to professionals and acti-
vists.!” Media are crucial facilitators of these legitimation struggles given their central
role in disseminating legal knowledge, shaping legal consciousness, and wheeling legal
mobilization.'® Research has shown how different interest groups proactively pursue
(de)legitimation agendas on media platforms to engineer legal change.’” However, we
know little about the nature of the legitimation struggle over illegality in authoritarian
states, nor do we know much about the role of media in this process.

2.2 Legitimation prospects in authoritarian states: media framing and legal
mobilization

Authoritarian states constantly suppress civil society, violate press freedom, and constrain
public participation in the legislative process.?’ But collective action from the bottom up is
still commonly observed. Scholars have documented myriads of social protests under
authoritarian rule, such as those against labour exploitation, land expropriation, environ-
mental degradation, etc.”’ However, most of these movements are fights aimed at safe-
guarding protesters’ lawful rights (e.g. land ownership and workplace protection).
There are much fewer records of collective protests aimed at defending what is stipulated
as illegal by law, not to mention movements striving for full legalization, which would be
considered a direct challenge to authoritarian-regime authority and, thus, prone to vari-
ous forms of repression.?? Moreover, authoritarian states like China are especially alert to
human rights accusations,?® which are commonly used in democratic legitimation/legali-
zation campaigns. In such a context, how is illegality legitimation possible against all

the odds?

13 Nicholls, supra note 5; Petchesky, supra note 4; Kuo & Chen, supra note 6; Parsons (2013).
4 Ibid.

15 Ibid.

16 Botoeva (2019).

17 Hull, supra note 4; Kuo & Chen, supra note 6.

18 McCann & Haltom (2008); McCann, Haltom, & Fisher (2013).
19 Ibid.

20 peerenboom (2002); Peerenboom & Ginsburg (2014).

2 Cai (2010); Lee (2007); O'Brien & Li, supra note 9; Stern (2013).
2 Chua, supra note 8; Long, supra note 9.

23 Peerenboom (2005).
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I call attention to the crucial role of media framing in legitimation struggles under
authoritarianism. Framing is a concept rooted in psychology, sociology, and communica-
tion studies.? In this study, I define media framing as the modes of presentation that jour-
nalists and other communicators use to select some aspects of a perceived reality and
make them more salient in a communicating context in a way that resonates with existing
underlying schemas among their audience.”> Although selection and salience sometimes
lead to the distorting and misrepresentation of law,?® framing is a necessary tool to reduce
the complexity of an issue and make it accessible to lay audiences.?”’

In authoritarian China, media framing is essential to the formation of legal conscious-
ness, the justification of legal claims, and the mobilization of law.?® Research reveals that
the social construction of legality under authoritarian rule is not a top-down process, but a
complex negotiation among multiple parties in the public sphere.?’ My study finds that the
same holds true for illegality. Media are crucial negotiators not only because other spaces
for legal mobilization are often repressed by the state, but also because traditional media
outlets have sought to resist censorship and expand the boundaries of critical journalism,
especially after embracing the Internet.* In China, for example, the Post-Mao media have
transformed from the Party mouthpiece to a watchdog of official abuses,* a platform for
grievance resolution,* and a facilitator of collective resistance,*® though some news out-
lets remain important channels for state propaganda.** Specifically, Chinese media have
been found to be an effective force in pressuring the legal authority to act fairly when
exerting competitive pressure or backed by popular discontent and legal professionals.®®

However, would the media, which often identify as the guards of social justice fending
off against an authoritarian legal system, go as far as legitimizing “the illegal” given the
limited room for illegality contestation? Literature shows that popular trials by media can
do so by turning controversial legal disputes into national sensations. However, the exam-
ples mostly include high-profile criminal cases involving dramatic death—not politically
threatening, but emotionally provoking.*® In these scenarios, the media, usually along with
outraged netizens, either demand heavy sentencing for evil wrongdoers (e.g. in the case of
Liu Yong®”) or request a light punishment for choice-less perpetrators (e.g. in the case
of Deng Yujiao®®).

Essentially, defences and legitimation of illegality in such cases—for example, Deng
Yujiao, who stabbed her sexual assailant to death—are driven by a moralized populism.
The gap between legitimacy and legality tends to manifest as the inconsistency between

24 Goffman (1974); Kahneman & Tversky (1984); Pan & Kosicki (1993); Snow et al. (1986).

% Scheufele & Tewksbury (2007); Shoemaker & Reese (1996).

26 Haltom & McCann (2004).

7 Scheufele & Tewksbury, supra note 25.

8 Gallagher, supra note 12; Michelson, supra note 12; Repnikova (2018).

2 Lei & Zhou (2015).

% Hassid & Repnikova (2016).

31 Zhou (2000).

32 Michelson, supra note 12.

33 O’'Brien & Li, supra note 9.

3 Zhao (2008).

% He (2014); Fu & Cullen (2008); Liebman (2005); Liebman (2007); Liebman (2011); Liu & Halliday (2011).

3¢ Liebman (2005), supra note 35. The Sun Zhigang incident and the Li Zhuang trial were exceptional in the sense
that legal professionals took advantage of the populist sentiment to push forward legal reforms. See Hand (2009);
Liu, Liang, & Halliday (2014).

37 Chen (2006).

%% Huang (2012).
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public morality and law.*® In China, public moral belief is frequently mobilized as a useful
frame in social protests.*’ The tradition of moral trials backed by populist sentiment can be
traced back to the Mao era*! and as early as imperial times several centuries ago.*? Similar
trends also occurred in other post-communist societies®® and developed democracies,
where “penal populism” emerged out of declining deference to the criminal justice estab-
lishment and the growing influence of popular media.**

While populist moral trial by media may uphold social justice in authoritarian states
against pushback from the legal authority (e.g. defamation litigation*®), scholars have
pointed out its two flaws. First, such efforts tend to take on politically safe issues, only
questioning local legal authorities’ performance while leaving the top levels or systemic
injustice out of bounds.®® Second, doing so might encourage political intervention and
undermine judicial autonomy, thus impeding political reforms seeking to establish the rule
of law.?” Yet, for our purpose, there are several questions left unanswered: Is public moral-
ity the only frame that the media can draw from to contest and legitimize illegality?
To what extent would such struggles be politicized beyond individual grievances and
moralized stories?

3. From depoliticized to politicized legitimation of illegality

I argue that illegality-legitimation struggles in authoritarian states can follow both depo-
liticized and politicized pathways. Three depoliticized legitimation frames are identified:
pragmatic, moral, and legalistic frames. They legitimize illegal activity by stressing its
pragmatic usefulness to certain social groups, moral superiority according to public belief,
or alternative legalistic interpretations that exploit ambiguity in the law. By contrast,
I find that the politicized pathway builds upon an institutional frame, which legitimizes
illegal practices as a necessary remedy for deficient state institutions, holding the state
accountable for the systematic gap between legitimacy and legality.

My study also identifies three different legitimation agents and highlights the essential
role of media. I argue that, when facing pressure, both illegal-practice participants and the
legal authority tend to only mobilize depoliticized frames, whereas the media adopt all
four frames to pursue both depoliticized and politicized legitimation of illegality. First,
illegal-practice participants tend to focus on individual dispute resolution, trying to avoid
direct confrontation, and appeal for mercy from the criminal justice system. This echoes
Chua’s observation of the gay movement in Singapore, where social activists strategically
downplay confrontation and deploy pragmatic resistance within a repressive state.* Yet,
as shown in my case, illegal-practice participants do not necessarily organize for any
political and legal reform. They can be content with living quietly in the shadow of the
law, unless they are accidentally exposed and forced to defend themselves in front of
the legal authority and the public. Second, under public pressure, the legal system is also
likely to recognize the legitimation of illegal practices. However, it tends to only incorpo-
rate depoliticized legitimation frames into official discourse, making selective compro-
mises to co-opt dissent and sustain authority. This exemplifies “bargained

3% Heimer (2010).

40 See e.g. Jing (2003).

41 Kinkel & Hurst (2011); Pia (2015).

2 McIntyre (2012).

3 Bugaric (2008).

4 pratt (2007).

4 Liebman, supra note 35.

46 Lei (2016); Svensson (2012); Yang (2010).

7 Liebman, supra note 35; Liu, Liang, & Halliday, supra note 36.
8 Chua, supra note 8.
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authoritarianism” in China, which depoliticizes state-society confrontation through
instrumental bargaining with dissidents in order to manage popular unrest and maintain
regime stability.*’

Last, and more importantly, it is the media that not only elaborate on and amplify the
depoliticized pragmatic, moral, and legalistic frames, but also invoke the politicized
institutional frame. I also paid special attention to two other politicized frames that
are frequently observed in democratic legitimation movements: rights and citizenship.
However, they are much less prevalent and only scattered around in the media coverage
examined here. This indicates that, while the media’s politicized legitimation struggle can
escalate a law-enforcement issue to a political problem, it tends to focus critiques on con-
crete formal institutions rather than the broader legal system or the general authoritarian
ideology. Clearly, the legitimacy of illegality is constructed through different framing
strategies in authoritarian states than that in democracies, as summarized in Table 1.

4. Case background

Transnational illegal drug brokerage is a good site for studying illegality-legitimation
struggles. This is because it constitutes a huge, emerging informal market widely accepted
by millions of patients but barely known to the wider public, underregulated by the state,
and defined as illegal by the law. Suffering from serious drug-price inflation, millions of
Chinese cancer patients have been seeking cheap but quality generic Indian drugs via
informal channels, which was facilitated by the rise of electronic commerce. However,
these unlicensed drugs were labelled as “illegal” and “fake” by China’s Drug
Administration Law and Criminal Law. People brokering them were often accused of sell-
ing fake drugs, even though they might benefit tens of thousands of patients.

In authoritarian China, compared to other contested criminal trials with dramatic death
scenes, transnational illegal drug brokerage is a high-profile case of even stronger life-and-
death relevance. It exposes a long-lasting but little-noticed social problem reflecting
entrenched health inequality: the widespread lack of legal access to affordable life-saving
drugs. Yet, such life-and-death relevance, as well as the boundaries of legitimacy and legal-
ity, are far from self-evident. Thus, it entails significant social efforts—media exposure
and elaboration, in particular—to legitimize what appears illegal, convey the complexity
to the public, and exert pressure over the legal authority.

My analytical focus is on the legitimation struggles during a hotly debated legal dispute.
In this case, the arrested broker Lu Yong®® became nationally renowned as “the Medicine
Hero” and “the First Broker of Indian Cancer Drugs” after widespread media coverage of
his charge and release in late 2014 and early 2015. This media trial was the first public
exposure of the huge, emerging informal market of transnational drug brokerage.
Between December 2013 and May 2017, over 100 brokers were found guilty in China,*! with
Lu Yong as the only exception. As a chronic myelogenous leukaemia (CML) patient, Lu has
survived on the generic Indian drug Gleevec® and brokered it for thousands of his fellow

* Lee & Zhang, supra note 11.

%% Lu is a well-educated businessman in Jiangsu Province, China. Holding a bachelor’s degree and running two
export factories, Lu speaks English well. T refer to Lu Yong with his real name, as his identity has been publicly
disclosed (I have acquired his consent, since he was also one of my interviewees).

51 Based on data throughout May 2017 from China Judgements Online (http://wenshu.court.gov.cn/ (accessed
27 November 2020)). The first judgment I could find was issued for a case in December 2013.

52 Gleevec is an effective drug for treating CML, produced by Novartis, a multinational pharmaceutical company
based in Switzerland. Before Gleevec’s introduction in 2001, few CML patients could survive for more than five
years without receiving a bone-marrow transplant.
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Table 1. lllegality legitimation in authoritarian states
Agent Nature Frame Source of legitimacy
lllegal-practice participants; Depoliticized Pragmatic ~ Pragmatic usefulness to certain social groups
media; legal authority Moral Moral superiority according to public belief

Legalistic Alternative legalistic interpretations that
exploit ambiguity in the law

Media Politicized Institutional lllegal practice as necessary remedy for
deficient formal institutions

patients since 2005. In late 2013, he was arrested and accused of selling fake drugs by the
procuratorate in Yuanjiang City, Hunan Province.

Lu’s accusation was first exposed by The Paper on 8 December 2014.* Finding his dra-
matic case very newsworthy, Southern Weekly approached Lu** and published an in-depth
report on it ten days later.” Immediately, Lu’s story was reported by The Beijing Times>® and
The Beijing News,”” the two most influential newspapers in China’s capital. Before long,
follow-up reports proliferated nationwide. In the following weeks, Lu was on bail waiting
for trial and was interviewed by different news outlets from all over the country.
Infuriated by Lu’s media presence, the local procuratorate in Yuanjiang sent police to
arrest him again on 10 January 2015, when Lu arrived in Beijing for an invited television
interview.’® This second arrest provoked another round of media outcry.

Three weeks later, on 29 January, Lu was suddenly released with all the criminal charges
dropped,® which surprised everyone. On 26 February, the procuratorate published two
detailed legal opinions online to explain the charge withdrawal.®® Afterward, the public
interest in Lu’s case gradually faded away. In 2016, the charge withdrawal was set by
the state as a stellar example of the legal system’s laudable responsiveness to public
demand. Several years later, in 2018, a bestselling and top-rated Chinese movie, Dying
to Survive (wo bushi yaoshen), brought this closed case back to the public eye. The social
drama invoked another round of public debates over the legitimacy and legality of trans-
national drug brokerage.

5. Data and methods

The analysis centres on the original media trial in 2014 and 2015. I triangulated news
articles, legal documents, and interviews to unpack how the legitimation struggle was ini-
tiated by Lu and his fellow patients, then facilitated and escalated by the media trial, and
eventually co-opted by the legal authority.

%% Ding (2014).

54 This remark was made by a Southern Weekly journalist in the interview on 23 July 2015.

%% Liu & Wang (2014).

% Yang (2014).

57 Liu (2014).

%8 See Qian (2015). Besides having newspaper coverage, he was also invited to appear on national TV shows. The
earliest one was held by the predominant state television CCTV: One on One (mianduimian), 18 January 2015. Two
weeks later, after he was released, Lu was interviewed by another CCTV show, News 1+1 (xinwen 1+1), on 3
February 2015.

5 Hong (2015).

€ Chen & Zhou (2015).
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First, I collected and analyzed mainstream news coverage on Lu’s case to explore the
media’s role in the legitimation struggle. I searched the data set Wisesearch to collect all of
the Chinese news articles reporting Lu’s case with the keywords “Lu Yong” and “Gleevec”
(geliewei). Among the 5,986 valid results from 8 December 2014 to 24 April 2015, there were
272 non-redundant articles® published in national and local news outlets. To filter articles
with significant national influence, I selected those published in the top 100 most influ-
ential news media in China based on the People’s Daily Online ranking in 2016,°* the total
number of which was 172. In addition to an in-depth qualitative analysis of the legitima-
tion frames in the news data, I trained two research assistants as independent coders to
help to evaluate the frame prevalence using Atlas.ti. Based on my close reading of all of the
articles, we started with a deductive coding scheme to conduct a pilot test for intercoder-
agreement reliability. The test reported a satisfactory agreement level®® and we adjusted
the coding scheme inductively after resolving disagreements in the test.* Then, the two
research assistants moved on to independently code the full sample. The quantitative cal-
culation of the frame prevalence was based on their final report.®®

Second, I scrutinized the legal documents in Lu’s case to explore how the legal authority co-
opted the legitimation struggle. I first analyzed the detailed official discourse that explained
Lu’s charge withdrawal. Then, I compared it with other similar cases that attracted little media
attention. I collected 84 adjudication decisions involving 127 transnational drug brokers issued
between December 2013%° and May 2017 from online databases PKULaw®’ and China
Judgements Online.%® T also found 12 decisions not to prosecute over suspects accused of selling
fake drugs from Case Information Disclosure of the People’s Procuratorate of the People’s
Republic of China.*® These other brokers attracted little public attention and failed to gain
any legitimacy recognition from the legal authority.

Last, I conducted 17 interviews with different stakeholders involved in the case to
understand its evolution in the legal system and media, with special attention on the legit-
imation frames used in the process. Testimonies from Lu, his lawyer, his fellow patients,
and journalists who were early reporters of his story, along with other written evidence,
were particularly informative in helping me to understand how the legitimation process
was initiated in the first place. Other interviewees consisted of political, economic, and
professional elites who either explained or defended the illegal nature of transnational
drug brokerage from an establishment perspective. They were law professors, medical
experts, former and current government bureaucrats, and representatives from pharma-
ceutical companies. I recruited most of them in a post-case Beijing conference held in April

¢! Mainstream critical reports were often republished in local media.

62 people’s Daily Online (2016).

 We used a stratified sample of 18 articles (six from each of the three periods, divided by Lu’s release and
legal-opinion publication) to test intercoder-agreement reliability among the author and the two research assis-
tants. The test reported a satisfactory agreement level for most codes: Percent Agreement: 74.074~96.296% (above
80% is high), Cohen’s Kappa: 0.467~0.76 (above 0.6 is high), and Krippendorff’s Alpha: 0.448~0.784 (above 0.6 is
high).

¢ The adjustment included adding, deleting, and modifying the themes and the codes under each theme. It was
based on our inductive analysis of the sample data and cross-checks in group discussion.

% In the full-sample coding, the two independent coders also reached a high agreement level for most modes
(Percent Agreement: 74.7~99.4%, Cohen’s Kappa: 0.483~0.823, and Krippendorff's Alpha: 0.488~0.859). For the few
cases in which the Cohen’s Kappa value was close to 0.4, the two coders resolved the disagreements by cross-
checking them one by one before reporting the final result.

¢ The first adjudication decision on transnational drug brokerage that I could find was issued in December
2013.

7 The database is available at http://www.pkulaw.cn/ (accessed 27 November 2020).

© The database is available at http://wenshu.court.gov.cn/ (accessed 27 November 2020).

¢ The database is available at https://www.12309.gov.cn/12309/ajxxgk/index.shtml (accessed 27 November
2020).
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2015, which reflected upon Lu’s case and discussed how to revise the Drug Administration
Law accordingly. Their testimonies revealed intra-state controversies over the legitimacy
and legality of transnational drug brokerage and helped me to identify what was
highlighted or downplayed in the media discourse. While I mainly rely on textual data
drawn from news articles and legal documents to trace how the media and legal authority
legitimized the illegality of Lu’s brokerage, I cite interviews with Lu Yong and his fellow
patients to understand the legitimation efforts made by the illegal-activity participants.

6. The contestation initiated by the broker

Within the patient group, Lu’s brokerage was unanimously accepted as legitimate, but his
arrest in 2013 forced them to confront and contest its illegality. In 2014, after almost a year
of futile private efforts to get immunity from criminal charges, Lu and his fellow patients
initiated a jointly written letter online.”® The letter acknowledged the illegality of Lu’s bro-
kerage but stressed its legitimacy in the hope of collecting public signatures to appeal for
charge withdrawal. The goal was to save Lu from jail rather than push for any substantive
legal/policy reform. In fact, Lu and his fellow patients thought that politicizing this appeal
(e.g. organizing offline protest) might end up being more of a hindrance than a help, and
they were very cautious not to “irritate the procuratorate.”” Adopting this non-
confrontational attitude, their letter appealed for mercy from the legal system. It used
three depoliticized frames” to legitimize Lu’s brokerage as pragmatically useful, morally
good, and legalistically unproblematic.

Unfortunately, and not surprisingly, this appeal went unnoticed at first. However, Lu
refused to give in and resorted to the media, believing that a public trial could grant him
justice. Lu explained to me in the interview:

It would be very difficult to reverse the verdict if they found me guilty in court.
I couldn’t accept [that]. Why was saving lives illegal? Why should I become a criminal
for doing the good deed? I did nothing wrong. Before they judge me in court, let the
people judge me first.”

The trial by media did change everything. The original joint letter was short and not very
detailed, yet the media enriched and amplified, as well as further escalated and politicized,
its legitimation effort. It is worth noting, however, that no one, including Lu himself, had
expected such enormous media attention or the following dramatic turns in the legal
authority’s decisions.

In fact, the only time Lu actively contacted the media was when he reached out to the
first reporter of his story. Afterward, Lu became quite popular among media outlets
nationwide, which either approached him for an interview or further investigated into
the criminal charge (e.g. consulted experts and interviewed other patients). Hence, the
legitimation struggle in this national sensation is better perceived as driven by a media
trial that exposed, escalated, and politicized an individual grievance rather than by a well-
organized social movement for any substantive political or legal change.

70 1t was entitled “Appeals for Decriminalization of Leukemia Patients’ Self-Saving Collective Efforts: Fight for
the Basic Right to Life.” See http://www.diaochapai.com/survey/e599fd50-43e8-45fa-8c1b-e7ce01905429
(accessed 3 May 2017).

"1 The remark was made by Lu and his fellow patient in the interviews on 25 July and 9 August 2015.

2 The letter appealed to the idea that the patients’ right to life must be protected, but only very briefly in one
sentence.

7 The remark was made by Lu in the interview on 25 July 2015.
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7. The trial by media

The price discrepancy between Chinese and Indian anti-cancer drugs has fostered an
emerging online market of Indian drug brokerage in China since around 2010.
However, this informal market caught little media attention before the exposure of
Lu’s case. From July 2011 to November 2014, there were only 39 reports of transnational
drug brokerage nationwide.” These reports maintained an overwhelmingly negative tone:
the unlicensed foreign drugs were untrustworthy, and Indian drug brokerage was illegal
and illegitimate because it led to the proliferation of Chinese-made counterfeits in the
name of “Indian miracle drugs.” But the media changed their attitude dramatically when
they discovered Lu’s story. In this section, I first elaborate on how the media deployed both
depoliticized and politicized frames to legitimize the illegal brokerage. Then I provide a
quantitative presentation of the media frames’ prevalence.

7.1 Depoliticized legitimation efforts

As mentioned above, Lu and his fellow patients initiated the three depoliticized frames—
pragmatic, moral, and legalistic—to legitimize what seemed to be deemed illegal. Yet, such
contestation would not have been exposed to the general public without the trial by media,
which enriched their messages and amplified their legitimation efforts in great detail.

7.1.1 The pragmatic frame

The pragmatic frame enabled depoliticized legitimation by highlighting the pragmatic use-
fulness of the illegal activity to social groups in need. Adopting this frame, the news
reports legitimized Lu’s brokerage by featuring the good quality and low price of
Indian Gleevec. They stressed that the Indian drug was illegal and labelled as “fake” merely
due to its unlicensed status, and that its efficacy and cost-effectiveness should distinguish
it from de facto harmful fake drugs. The reports adopted this pragmatic frame by detailing
(1) how Lu and other patients validated the drug’s authenticity; and (2) how his brokerage
reduced the financial burdens for numerous patients. This is best shown in the most
frequently reprinted article:

In 2002, Lu Yong was diagnosed with CML. ... Having the medicine (Gleevec), he
could stabilize his condition and live a normal life, but he had to take it constantly.
The drug sold at 23500 yuan ($3790) per box, and a CML patient must consume one
box every month.

. He spent 600-700 thousand yuan (around $100,000) in the first two years and
almost went broke.

In June (2004), Lu Yong (diagnosed in 2002) came across an English news report, show-
ing that many Korean CML patients had been using Indian generic Gleevec, which was
equally efficacious but sold at only 4000 yuan ($645) per box. Afterward, he learned
that the Korea Blood Cancer Association made a comparative test on Swiss and Indian
Gleevec, and the result showed that they were 99.9% equivalent.

. He called the Indian company, finding that directly purchasing the drug from
India cost only 3000 yuan ($484) per box.

74 1 used Wisesearch to collect news articles about “transnational drug brokerage” (haiwai/guowai yaopin daigou)
before and after the media trial of Lu’s case. There were 39 and 53 non-redundant articles, respectively, in each
period.
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Better yet, after taking Indian Gleevec for one month, Lu Yong went to hospital for a
test, and all the indexes turned out to be normal.

Lu Yong founded the first online CML patient QQ group (an online chat room) in China
as early as in April 2004 with the original purpose of sharing information on bone
marrow transplantation. After testing the efficacy of Indian Gleevec on his own,
he shared the hope of survival with his fellow patients there in August 2004.

Many patients have started taking the Indian drug since then, and Lu’s QQ group
expanded gradually. Currently, he has 5 groups of 4000 members, and over 1000 peo-
ple are purchasing the drug through him. Lu says, the price of the drug has been
decreasing all the time, and the group discount lowered the price to 200 yuan
($32) per box last September.”

As emphasized here, the first pillar of the pragmatic frame was the drug’s good quality.
This quote described how Lu tested the efficacy of Indian Gleevec with his own life. Other
reports further detailed how Lu’s fellow patients reached out to professional institutions
for equivalence tests between the original and Indian Gleevec at the molecular level. For
example, West China City Daily told the story of Wang Peng, who was introduced to Lu’s QQ
group in 2011.7 Wang admitted that he and his friends used to suspect the liability of Lu’s
channel. To dispel the doubts, Wang sent the brand-name and Indian Gleevec to a test
institute, only to find the same result: the two were 99% identical. “We were finally assured
that it (Indian Gleevec) is real,” Wang Peng told the journalist. “As long as it’s real. This is
our only concern.””” As such, while most news media questioned the authenticity of Indian
drug before the exposure of this case,”® they abandoned the negative tone and unani-
mously advocated the good quality of Indian Gleevec to defend Lu’s brokerage.

The second pillar of the drug’s pragmatic legitimacy was its much more afford-
able price.

Most news articles reporting Lu’s case fiercely condemned the sky-high price of brand-
name Gleevec. As the quote showed, while brand-name Gleevec sold in China cost 23,500
yuan ($3,790) per box, the price of the generic Indian version dropped from 4,000 yuan
($645) to 200 yuan ($32) per box.”® Many reporters simply presented the “23,500 vs.
200" contrast whenever they wanted to illustrate this striking price difference. In this
way, the much lower price and the equally good quality of the brokered drug constituted
a powerful pragmatic frame, which convincingly legitimized Lu’s brokerage as pragmati-
cally useful to a large patient population.

7.1.2 The moral frame

Building upon the pragmatic legitimation, the media also mobilized a moral frame to
justify the contested illegal practice by highlighting its moral superiority. The reports
amplified the moral frame presented in the joint letter, portraying Lu as a tragic hero
and complimenting the altruistic motivation of his work. Lu’s heroic story was thus
framed as an unfortunate result of moral belief colliding with law. Specifically, the
media elaborated at length on how he helped desperate fellow patients to overcome

75 Yang, supra note 56.

76 Wu (2014).

7 Ibid.

78 See e.g. Liu & Lin (2013). Many professional and economic elites whom I interviewed also expressed grave
concerns over the credibility of unlicensed foreign drugs despite their sympathy toward patients like Lu.

7 The average disposable personal income in China was 2,404 yuan ($388) per month in 2014. See Trading
Economics (2014).
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language and institutional barriers to obtain Indian drugs without charging any bro-
kerage fee.

The major challenge for Lu’s fellow patients who needed Indian Gleevec was payment
completion. The difficulty was especially daunting for those who could not read English.
Lu had bought generic Gleevec from a small Indian company called Cyno for years and
established a regular payment channel for himself. However, many new patients from
China had little experience in overseas remittance. Before the rise of digital banking, Lu
altruistically taught his fellow patients to complete the cumbersome paperwork of tra-
ditional remittances step by step. Later, as online money transfer became possible in
2013, a new challenge emerged. The patients urged the Indian seller to open a
Chinese bank account to facilitate online payment, which turned out to be difficult
and costly to operate from overseas. Once again, feeling obligated to secure this life-
saving channel for his fellow patients, Lu promised to help. To avoid misunderstanding
and reduce risks, he convinced two rural patients to lend their bank accounts in
exchange for free drugs provided by Cyno. The strategy worked well at first, but the
two volunteers withdrew the offer very soon. Lu had no choice but to purchase an illegal
credit card to continue the job until it accidentally exposed him to the Yuanjiang police.
Given the huge sum of money transferred through the account, the police speculated
that Lu must be an accomplice to fake-drug sales.

The media restored this story in great detail.?® They stressed that Lu did not charge any
brokerage fee and that he offered help purely out of altruism. In contrast to most profit-
seeking informal brokers, Lu was an altruistic exception. Many news articles questioned
the criminal charge against Lu as a tragic result of the collision between moral belief and
inhumane law—a struggle between ethics® and law. They pointed out that public moral
belief prioritized the inalienable right to life and health, whereas the inhumane law let
formal rules triumph over all else.

In sum, the media portrayed Lu as the “Medicine Warrior”—an altruistic hero fighting
against all odds to save lives. The reports also presented how Lu enjoyed high reputation
and wide support among his fellow patients. For instance, the most frequently reprinted
report cited comments from a patient who was grateful to Lu and indignant at his accu-
sation: “Lu Yong is the lifesaver of us leukemia patients. He was doing the good thing. How
many families and lives have been saved by his efforts? He never charged any fee.”® As
such, Lu’s brokerage gained great legitimacy through a moral frame, which emphasized its
moral superiority in the eyes of the public.

7.1.3 The legalistic frame

In addition to amplifying the moral frame, the media also echoed the legalistic frame that
originated from the joint letter. The legalistic frame seeks legitimation through alternative
legalistic interpretations that exploit ambiguity in the law. Although the law explicitly
classified the unlicensed drug as illegal and fake, it was vague on what constitutes “sales”
or “selling fake drugs.” Exploiting this ambiguity, the letter and the media interpreted his
brokerage as “non-sales” with him being the representative of domestic customers rather
than the agent of foreign sellers. This alternative interpretation challenged the procura-
torate’s indictment, which insisted that Lu was an accomplice to fake-drug sales despite his

8 See e.g. Wang (2014).

81 Similar expressions in the news coverage included human feelings (renging), emotion (ging), humanity
(renxing), humanism (renwen), humanitarian (rendao), etc.

82 Yang, supra note 56.
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not-for-profit motivation because he “helped the Indian company sell drugs that had not
obtained an import permit from China Food and Drug Administration.”®®

Few bought the procuratorate’s use of law. Many news outlets amplified the alternative
interpretation initiated by Lu’s lawyer and supporters: Lu’s provision of bank accounts was
a favour to the buyers rather than the seller, and Lu was a representative of numerous self-
saving CML patients rather than an agent of the profit-seeking Indian company. This was
originally put forward in the online joint letter:

None of the patients in the CML QQ group is Lu Yong’s client. Rather, we are his fellow
patients. All the CML patients, including Lu Yong, are patients taking anti-leukemia
drugs produced by Cyno. We recognize Lu Yong, beyond all doubt, as the represen-
tative of our entire patient group, regarding communicating and negotiating with
Cyno.®

Many news articles either cited this letter or highlighted the agency of the broker. They
sometimes even added testimonies from other legal experts, who were often invited to
comment on controversial legal cases as an impartial third party.® At stake was the fol-
lowing question: Was Lu primarily concerned with helping his fellow patients to survive or
with helping the Indian company to profit? Lu identified himself with the former, which
was firmly verified by his fellow patients and widely publicized by the media, as exempli-
fied by Wu’s article:

The fact that the patients united and helped each other should be distinguished from
selling fake drugs. To offend the law and seek to survive, or to obey the law and wait
to die? This should not be the “Hamlet’s dilemma” for patients.®

There was only scant mention of the fact that Lu did receive gift packages or group
discounts from the Indian company, which was followed by Lu’s explanation that it
was considered a present for customers rather than profits for salesmen. He clarified
in the media interviews that he received stable, considerable revenues from his own
export business, thus he had no interest in making petty profits out of the brokerage.
Moreover, he sometimes even advanced the payment for poor fellow patients with his
own money. This identification as the representative of patient customers, along with
the declaration that Lu not only did no harm, but even brought benefits to society (no
criminal intent or consequence), effectively legitimized Lu’s brokerage as “non-sales”
through a legalistic frame.

7.2 Politicized legitimation efforts

The three frames above were highly effective but rather depoliticized. They focused on
legitimizing Lu’s specific practice and contesting the details of law enforcement. What
about transnational illegal drug brokerage as a general market phenomenon? While sym-
pathizing with Lu and echoing his appeal for criminal-charge withdrawal, many reporters

8 According to Hunan Province Yuanjiang City People’s Procuratorate Indictment, 21 July 2014 (accessed from
Lu’s lawyer).

8 1t was entitled “Appeals for Decriminalization of Leukemia Patients’ Self-Saving Collective Efforts: Fight for
the Basic Right to Life.” See http://www.diaochapai.com/survey/e599fd50-43e8-45fa-8c1b-e7ce01905429
(accessed 3 May 2017).

8 Wang, Liu, and Halliday (2014).

8 Wu, supra note 76.
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and commentators further investigated into the root cause of Lu’s dilemma. They made
more general, politicized legitimation efforts by deploying an institutional frame.

7.2.1 The institutional frame

The institutional frame legitimizes illegal practice as a necessary remedy for deficient state
institutions that leave a large population with no choice but to embrace illegality. “The
patients had little option but to seek Indian Gleevec” was the dominant tone recurring
in the trial by media. It accused the flawed formal institutions of failing to guarantee
affordable legal access to quality cancer drugs. The media revealed this institutional defi-
ciency from all angles: inadequate health insurance, problematic price regulation, overly
strong patent protection compared to that in India, restricted import of Indian drugs,
incompetent local generic drug industry, slow drug-market entry, etc. The message was
clear: ultimately, it was the state’s fault.

Two institutions were the media’s major targets: drug-price regulation and national
health insurance. On the one hand, many articles criticized the problematic drug-price
regulation in China, which allowed the prices of prescription drugs like Gleevec to become
the highest in the world.*” The media attributed the ridiculous drug-price inflation to the
regulatory incompetence of various government ministries (e.g. commerce, health, and
drug administrations). They often cited India as a model where generic drugs came to mar-
ket very quickly at a very low price thanks to its patent regime, which was much weaker
than China’s and allowed fast and cheap generic production. On the other hand, the media
highlighted the government’s failure to provide adequate health-insurance coverage. They
criticized the locally funded social health-insurance scheme as failing to cover cancer-drug
expenses in many regions. Only a few provinces covered anti-CML drugs like Gleevec in
their local health-insurance schemes, with varying reimbursement rates.®® Many news
articles built upon Lu’s case to call for health-insurance expansion and drug-regulation
reforms to solve the dilemma faced by millions of patients,® as commented on by
Liang from Jinchu Net:

Our country has already had comprehensive arrangement and insurance for serious
diseases yet failed to cover deadly diseases like leukemia. Obviously, the protection
and aid provided by the current system are far from adequate. ... In recent years,
the emergence of new trends revealed the gap between policy and reality, ethics and
law, as well as the conflict between specific institutions and public demand. In my
opinion, instead of making every effort to stress the rigidity and authority of the
law, frequently investigating and punishing fake drug sales, or forbidding the act
of transnational cancer drug brokerage, the government should reform the rules
of drug inspection and regulation, manage to open more “life-saving channels” to
satisfy the real demand based on the principle of “putting people first.”*°

As such, by holding the state accountable for the systematic gap between legitimacy and
legality, the institutional frame was highly politicized. It argued that illegal drug brokerage
would remain legitimate unless the state moved to correct its institutional failure. Such a
frame powerfully legitimized Lu’s brokerage as a necessary remedy for deficient state
institutions.

8 Li et al. (2015).

8 Anonymous (2015).

8 Whether such policy advice was wise or not is another question.
° Liang (2014).
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7.3 Media-frame prevalence and mutual relations

To better characterize the media’s legitimation efforts, my research assistants coded all
of the news data to identify the frames used by each of the articles. In the end, we
detected and distinguished between six legitimation frames: pragmatic, moral, legalistic,
institutional, rights, and citizenship. The first four all had a high degree of prevalence.
The other two are rights and citizenship frames: the former mentioned the right to life
and health, human rights, or constitutional rights; the latter referred to the protection
deserved by citizens. There was little elaboration except the mention of several key
words such as the human right (renquan). As more radical politicized frames, these
two were much less prevalent and only scattered around. We thus considered them mar-
ginal in the legitimation struggle. We also rejected the class frame given the little
evidence of its presence. There was some description of vulnerable patients from
low-income or rural households who could not understand English and, thus, desperately
relied upon Lu’s help. Yet, this emphasis on patient vulnerability was mainly used to
highlight Lu’s altruism within the moral frame. We found no systematic investigation
into or critique of “class inequality” among the patients. Below, I first introduce our cod-
ing rationale for each frame and then I present our quantitative calculation of frame
strengths.

First, we labelled the clarification that the Indian drug was illegal but authentic as
“Indian drug authentic” and coded comparisons between domestic and Indian Gleevec
with labels “huge price discrepancy,”! “Indian quality effective,”* and/or “Indian quality
problematic.”® Then, we marked articles with any of the first three codes as using the
pragmatic frame.

Second, we coded specific moral judgements on Lu’s brokerage with labels “moral com-
pliment,”** “non-profit/altruistic,”*® and/or “convenience,”*® marking articles with either
“moral compliment” or the combination of the other two codes as containing the moral
frame. We also labelled discussions of morality and law conflict as “humanist value,”’
“patient vulnerability,”*® and/or “social justice,” coding articles with any of these labels
as using a moral frame.

Third, we coded interpretations of Lu’s agency as a broker with the labels “help Chinese
patients purchase,”® “help Indian company sell,”*** and/or “harmless with no criminal
intent,”? marking articles with either the first or third code as deploying the legalis-
tic frame.

°1 E.g. those highlighting the 23,500 vs. 200 comparison.

%2 E.g. those referring to Indian drugs as similarly effective (you liaoxiao) to Swiss originators.

% E.g. those questioning Indian drugs as having zero effects (meiyou renhe xiaoguo).

%4 E.g. those describing Lu Yong as a hero (yingxiong).

% E.g. those stressing the nonprofit nature (meiyou huoli) of Lu’s action.

% E.g. those stressing the convenient nature (bianli) of Lu’s action.

°7 As mentioned above, an exemplar expression was “the struggle between ethics and law.” We coded all the
similar expressions under this label: conflicts between law and emotion (ging), human feelings (renging), humanity
(renxing), humanism (renwen), humanitarian (rendao), etc.

%8 This label included descriptions of vulnerable patients from low-income or rural households who could not
understand English and, thus, desperately relied upon Lu’s help.

% This label included Chinese expressions of social justice such as fairness (gongping), justice (zhengyi), and
moral responsibility (daoyi).

100 F o those highlighting how Lu was just helping the fellow patients (zhishi bangzhu bingyou).

101 E.g. those mentioning how Lu helped the Indian company Cyno advertise (xuanchuan) and process bank
accounts (dali zhanghu).

102 g those stressing how Lu had no criminal intent (meiyou fanzui yitu) and did no harm (meiyou zaocheng renhe
shanghai).
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Fourth, we coded critiques of deficient formal institutions with labels such as “inade-
quate health insurance,”'%* “problematic price regulation,”* “overly strong patent pro-
tection,”® “restricted drug imports,”'° and/or “incompetent domestic industry,”*%’
marking articles with any of these codes as mobilizing the institutional frame.

Last, we labelled articles mentioning key words such as “right to life and health”
(shengming quan, jiankang quan), “human right” (renquan), or “constitutional right” (xianfa),
marking articles with any of these codes as using a rights frame. Likewise, we coded
articles mentioning “citizen protection” (gongmin baozhang) as containing a citizen-
ship frame.

Table 2 summarizes the coding results. It shows that, while 150 (87%), 100 (58%), 142
(83%), and 168 (97%) out of 172 articles, respectively, deployed the pragmatic, moral, legal-
istic, and institutional frames, only 28 (16%) and 16 (9%) articles mentioned rights and
citizenship.

I also made a brief assessment of the relationships between the four major legitimation
frames. My qualitative analysis indicates that they mutually reinforced one another
despite different logics. For transnational drug brokerage, the pragmatic frame laid the
foundation for the other three, since no legitimacy would be obtained if the drug itself
turned out to be inauthentic. Likewise, the institutional frame was strengthened by the
moral and legalistic frames. To better depict their relationships, I calculated the number
of articles containing co-occurrent frames and their percentages. The result in Table 3
shows that 81% of articles invoked three or four frames at the same time: 87 articles
(51%) contained all four frames and 53 articles (30%) had three co-present. As for the rest,
21 articles (12%) included two frames, 11 articles (7%) invoked only one, and none of the
articles did not use any of these frames.

8. The response of the legal authority

Ultimately, under the public pressure, the Hunan provincial procuratorate carried out a
thorough investigation into the case. Before long, it ordered the local Yuanjiang procura-
torate to drop the charge against Lu, a “perfect victim” of a wrongful prosecution. In the
two published legal opinions, the procuratorate recognized the pragmatic, moral, and
legalistic legitimacy of Lu’s illegal brokerage, but ignored the more politicized institutional
critiques. By depoliticizing the dispute, the legal authority successfully co-opted dissent
and sustained authority through flexible law enforcement.

On 26 February 2015, the Yuanjiang procuratorate published two detailed legal opinions
online to justify their decision to withdraw the charge. In the opinions, the procuratorate
changed its previous stance, which insisted that Lu was at least an accomplice to the crime
of selling fake drugs. Now, it claimed that Lu’s brokerage did not constitute the crime, for
the following reasons:

(1) his acts were non-sales: ...

(a.) Lu Yong and the leukemia patients were the buyers of anti-cancer drugs sold by
the Indian Cyno company.... Lu Yong helped fellow patients without charging
anything.

103 F . those criticizing that Gleevec did not enter the reimbursement list of health insurance (buneng jinru
yibao).

104 E o, those blaming the inflation of drug prices (xugao dingjia).

105 F o, those blaming the overly strong patent protection (zhuanli baohu lidu taida).

106 F g those blaming the overly restricted import threshold (yaopin jinkou menkan taigao).

107 F g, those blaming the incompetent domestic industrial base (gongye jichu boruo).
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Table 2. Frame/code prevalence

Frames Codes Article no. Percentage
Pragmatic 150 87%
Huge price discrepancy 149 87%
Indian quality effective 100 58%
Indian quality problematic 27 16%
Indian drug authentic 89 52%
Moral 100 58%
Moral compliment 48 28%
Nonprofit nature 47 27%
Convenience 26 15%
Humanist value 46 27%
Patient vulnerability 50 29%
Social justice 22 13%
Legalistic 142 83%
Help Chinese patients 138 80%
Help Indian seller 27 16%
Harmless without criminal intent 36 21%
Institutional 168 97%
Inadequate health insurance 101 59%
Restricted-drug import 87 51%
Incompetent price regulation 63 37%
Overly strong patent protection 50 29%
Limitation of philanthropy 36 21%
Incompetent domestic industry 34 20%
Slow market entry I 6%
Greedy pharmaceutical company 7 4%
Right 28 16%
Right to life and health 26 15%
Human right 6 3%
Constitutional right 3 2%
Citizenship 16 9%
Citizen protection 16 9%
Total no. of articles 172 100%

(b.) The bank account provided by Lu Yong was to serve the fellow patients and was

part of the leukemia patients’ group purchase of drugs.

(2) his acts did not violate anyone’s right to life and health since .

.. the leukemia

patients who received Lu’s help did not get hurt after purchasing and consuming the
drugs, some of which were efficacious; and some patients testified that they thanked

Lu for extending their lives.

108

In addition to these pragmatic and legalistic frames, the procuratorate further elabo-
rated on why punishing Lu’s moral acts would violate moral values of criminal justice.
It would go against the principle of “justice for people,” against humanitarian concerns
for the disadvantaged, and against human rights protection, a major goal of the
Criminal Procedure Law reform. The only missing piece was the institutional frame,
which was not surprising, since criticism of the state never had a place in official legal

opinions.

198 yyuanjiang Procuratorate (2015).
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Table 3. Numbers of articles containing co-occurrent frames and their percentages (P = Pragmatic; M = Moral;

L = Legalistic; | = Institutional)
No. of co-occurrent frames No. of articles Percentage
Four 87 51%
P+M+L+1 87 43%
Three 53 30%
P+M+L 0 0%
P+M+1 6 3%
P+L+1 43 25%
M+ L+ 4 2%
Two 21 12%
P+ M 0 0%
P+L 0 0%
P+1 14 8%
M+ L | 1%
M+ 2 1%
L+ 4 2%
One I 7%
P 0 0%
M 0 0%
L 3 2%
| 8 5%
Zero 0 0%
Total no. of articles 172 100%

Although specifying to what extent and how the media exposure led to the change in
the local procuratorate’s decision is beyond the scope of this paper, it was clear that the
Hunan provincial procuratorate directly intervened and ordered its Yuanjiang subordinate
to “correct the mistake.” On 11 March, in a public interview published in Procuratorial Daily,
the vice procurator of Hunan Province, Lu Leyun, explained the provincial procuratorate’s
response to the public concern over Lu’s case.!® She stated that the procuratorate “had
impartially and openly executed procuratorial power in accordance with the law” by orga-
nizing thorough investigations into the dispute. She also stressed that “the charge
withdrawal was a fact-based result of taking law as the criterion, which reflected the pro-
curatorate’s spirit of responsible supervision and ‘mistakes must be corrected.” She even
repeated the explanation of the charge withdrawal published in the two legal opinions in
great detail.

Clearly, the procuratorate hoped to co-opt dissent and sustain authority by resolving
the dispute as a law-enforcement issue rather than a political problem. This conforms to
He's finding that upper-level legal authorities closely supervise the misconducts of their
local subordinates, especially those that might threaten social instability.'® Such a “mis-
take correction” was soon selected as one of the Ten Legal Supervision Cases of the
Procuratorial Organ in 2015.''! 1t was praised as a stellar example of the legal system’s
transparency and responsiveness. However, such a depoliticized recognition of Lu’s bro-
kerage may contribute little to, if not impede, the legitimation of the larger informal drug
market, which was pragmatically and institutionally justifiable but lacked moral and legal-
istic legitimacy due to its for-profit nature.

199 Tang (2015).
110 He (2009).
11 suypreme People’s Procuratorate (2016).
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This reveals the limitation of the partially politicized, media-driven legitimation strug-
gle based on one specific case. Just as the media warned that “the problem remains” after
Lu’s charge withdrawal, more and more patients began to seek drugs from informal for-
profit brokers. These other brokerage cases attracted much less media attention and
gained little recognition from either the public or the legal authority. None of the four
frames identified in this paper can be found in the open legal documents of other similar
drug-brokerage cases. The 84 adjudication decisions collected and analyzed by the author
involved 127 convicted transnational drug brokers, the characteristics of whom are sum-
marized in Table 4.

In these cases, the amount of illegal sales volume varied from 28 yuan ($4.5) to
4,900,000 yuan ($790,000). The penalties ranged from (at a minimum) an exemption
from criminal punishment to as modest as several years of detention or as severe
as ten years of imprisonment. Thirty-five out of the 39 Indian convicted cancer-drug
brokers received their verdicts after Lu’s trial. The relatively small number of accusa-
tions indicates that, in general, the local police and procuratorate tended to turn a
blind eye to this huge informal market, following the principle of “no whistle-blowing,
no arrest.”’'? When they did press criminal charges, however, unless the number of
brokered drugs was extremely small (e.g. several boxes), the suspects were invariably
found guilty of the crime of selling fake drugs even without making any profits,
whether or not they were convicted before or after Lu’s media trial. Not surprisingly,
in the adjudication decisions of these other cases, I found no evidence of any of the
legitimation frames.

Given the large amount of drug sales in Lu’s brokerage, therefore, it is reasonable to
speculate that, without public attention, there would have been little room for him to
legitimize the illegal acts or get exempted from criminal penalty. The case of Shi and
Zhao, which shared many similar traits with Lu’s case, can help to illustrate this point.
Shi was also a leukaemia patient who first used Indian Gleevec himself and then bro-
kered Indian cancer drugs for other patients. The major difference was that Shi did it
for profit. The sales volume of the drugs he brokered reached 1.44 million yuan
($232,000) and he earned a net profit of 410,000 yuan ($66,000). According to the final
criminal judgment, Shi was given a light punishment (two years of imprisonment)
because he was “a leukemia patient, who truthfully confessed to the crime after his
apprehension, showed repentance, and actively provided clues to the police.”'** His
cousin, Zhao, who simply helped him with drug packaging and did not make any profit,
got exempted from criminal punishment but was still convicted as “an accomplice to
the selling fake drug crime.”*** The judgments did present some witness testimonies
mentioning that the Indian drug was “efficacious.” However, they never acknowledged
the drug’s pragmatic usefulness and showed no sign of moral discourse, let alone alter-
native legalistic interpretation or institutional critique.

Moreover, according to the 12 decisions not to prosecute regarding other drug
brokers, all the charges were dropped simply because the number of brokered drugs
was too small and the circumstances were too minor. Thus, it is reasonable to speculate
that, if Lu’s case had gone to trial without media attention, he would have been con-
victed at least as an accomplice to fake-drug sales despite the absence of any profit
evidence, because the sum of the drug sales in his case was simply too large to get
him exonerated. Apparently, the legal authority would not acknowledge the legitimacy
of illegality unless facing widespread public pressure. In other words, by 2017, although
the public legitimation effort identified in this paper went beyond the single case

112 The remark was made by a law professor in the interview on 14 July 2015.
113 Shanxi Province Yuncheng City Yanhu District People’s Court (2014).
14 Ibid,
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Table 4. Characteristics of convicted transnational drug brokers
Before Lu’s After Lu’s
media trial media trial
2013-14 2015-17 Total
Drugs
Brokered category
Cancer 4 36 40
Minor diseases 24 48 72
Unknown 14 | 15
Country of origin
India 4 35 39
Other Asian countries 28 26 54
Europe 4 5 9
uUs [ 0 |
Unknown 15 9 24
Brokerage channel
Online 37 46 83
Offline 9 26 35
Both 0 3 3
Unknown 6 0 6
Sales volume (yuan)
> | million 3 6 9
500 thousand ~ | million 0 6 6
200 thousand ~ 500 thousand 4 10 14
100 thousand ~ 200 thousand | 12 13
10 thousand ~ 100 thousand 10 17 27
| thousand ~ 10 thousand 1l 9 20
| hundred ~ | thousand 3 4 7
<| hundred 3 0 3
Unknown 17 I 28
Penalty
Imprisonment 7 19 26
Imprisonment and probation 22 33 55
Detention 7 5 12
Detention and probation 10 13 23
Exemption from punishment 6 5 Il
Total 52 75 127

through the media’s institutional frame, it remained case-specific in the official dis-
course. More widespread legitimation efforts might have been made in the public
sphere after the success of the movie Dying to Survive, released in 2018. But it entails
future research to explore how the movie could have deepened the legitimation of ille-
gality in authoritarian China.

9. Discussion and conclusion

I have given a detailed analysis of different illegality-legitimation agents, pathways, and
frames in the case of transnational illegal drug brokerage in China. As one of the first
attempts to understand illegality-legitimation struggles in authoritarian states, this study
highlights the crucial role of media in seeking both depoliticized and politicized
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legitimation through four frames: pragmatic, moral, legalistic, and institutional. While
illegal-practice participants and the legal authority both tend to pursue the depoliticized
legitimation of illegality, the media go further to make politicized efforts. In my case, the
four frames mutually reinforced one another. However, it is worth noting that the rela-
tionships between these frames are likely to change dramatically in other contexts, where
different frames might work in opposite directions. In post-communist countries, for
instance, legitimation agents of “illegal” private ownership might deploy a pragmatic
frame highlighting economic efficiency, whereas opponents may invoke a moral frame
attacking capitalist greed that goes against socialist morality, which could be a politicized
pathway of de-legitimation. Indeed, it might be rare to see the co-presence of all of the four
frames in one struggle. More common might be the separate use of different frames
depending on the issue in dispute and the agent’s stance (e.g. the media may split into
different camps). Future research needs to explore the possibility of other potential actors
and frames that may be mobilized to legitimize illegality in authoritarian states, as well as
how one same frame may be endowed with different meanings in other contexts.

One may wonder whether and to what extent Lu’s media trial, especially the politicized
institutional frame, spurred law and policy reforms, First, media reports showed that it did
encourage the expansion of local health-insurance schemes by pressuring some provinces
to add Gleevec onto reimbursement lists."*> 1t in turn propelled the national-insurance-cov-
erage expansion in 2018.1® Moreover, in the most recent amendment to the Drug
Administration Law, promulgated on 26 August 2019, “unlicensed foreign drug” was finally
distinguished from “fake drug,” though transnational brokerage of these drugs remained ille-
gal. Lu’s case, and the 2018 movie based on it, were said to have been a crucial catalyst in this
legal change.!’

While the media’s politicized legitimation efforts might have been conducive to advanc-
ing law and policy reforms, their legal impact must not be exaggerated. My data revealed
the media’s relative disinterest in those more politically radical frames (e.g. rights, class,
and citizenship), which have been highly prevalent and effective in democratic legitima-
tion movements. In my case, these frames were either scattered around or completely
absent from the media discourse. As Repnikova’s comparative analysis of Chinese and
Russian critical journalists shows, the Chinese journalists “position themselves in a fluid
partnership—or a governance nexus—with the party-state,” whereas the Russian coun-
terparts are more radical “system antagonists.”'*® This might partly explain why, in Lu’s
case, no one, including the critical media, went as far as engaging in rights-based mass
mobilization for illegality contestation. It could invite immediate repression by the
Chinese state, whose censorship apparatus allows government criticism but suffocates
collective action.!” Further research must explore whether and how variations in the
state-media relationship might account for different pathways and frames of illegality
contestation across authoritarian contexts.

Indeed, the withdrawal of Lu’s charge was just another common co-operative prac-
tice within the “iron-triangle” legal system made up of the police, the procuratorate,
and the court, which possess enormous power over criminal defence lawyers and
defendants.'?® When “mistakes” are made, the court (sometimes the police too) simply
asks the procuratorate to withdraw the prosecution to “digest” the case from within.
This is to disguise any illegal practice in investigation or prosecution and evade state

115 Dong (2015).

He 14 (2018).

117 Chen (2019).

118 Repnikova, supra note 28.

119 King, Pan, & Roberts, supra note 9.

120 Kinkel & Hurst, supra note 41; Ginsburg (2008); Liu (2013); Liu & Halliday (2009).
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compensation to the wronged defendant.'?! Lu told me that he chose not to bring up
any request for compensation to avoid further trouble, knowing that “the procurator-
ate withdrawing the charge was already a big compromise.”**? Unsurprisingly, both Lu
and his defence lawyer were excluded from the decision-making process, having no
choice but to passively accept the result.

This conspicuous power asymmetry may well explain illegal-practice participants’ prefer-
ence for depoliticized legitimation frames: they are very well aware of the high stakes. In fact,
Lu’s “victory” may have contributed little to, if not impeded, addressing the structural injustice
underlying the dispute. For sure, the media have mobilized the institutional frame to question
the illegality of drug brokerage as a systematic problem. Yet, as my data showed, the legal
authority only recognized the legitimacy of Lu’s singular case, a personalized and dramatic
story loved by commercialized media,'®® rather than that of transnational drug brokerage
as a general type of illegal activity. Hence, ironically, propagandizing Lu’s “successful legiti-
mation struggle” only highlighted the responsiveness and concealed the oppressiveness of
China’s criminal justice system. By conveniently depoliticizing the case as a petty law-
enforcement mistake that had been properly corrected, such propaganda obscured and even
concealed the systematic gap between the legitimacy and legality of transnational drug bro-
kerage—either for profit or not—as a highly prevalent phenomenon. This gap has yet to be
adequately addressed beyond Lu’s singular case. The depoliticization tendency in legitimation
struggles may keep the legal production of illegality immune from public scrutiny, and the
political opportunity for legalization movements of this or any sort (e.g. same-sex marriage)
would thus remain rather limited and prone to repression. Ultimately, legitimacy and justice
are transient and case-specific without the organized representation of public demand or insti-
tutionalized supervision of systemic dysfunction.
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