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IT HAS BECOME COMMON KNOWLEDGE BY NOW THAT THE EUROPEAN
Union does not have it particularly easy when it comes to democracy.
A commensurately difficult task for political science is to analyse the
EU in conventional democratic-theoretical categories or to produce
generally valid conclusions on the condition and necessity of democ-
racy at the European level. This situation stems from the functional
and structural ambivalence of this sui generis political body, the sub-
sequent uncertainty of the criteria to be used for evaluating its demo-
cratic quality, the resultant differences in opinion on the appropriate
model for democratizing the EU, and the continuing dissent on
whether the EU — because of its peculiar nature — can or should be
democratized at all. It is precisely this unprecedented character in
turn that renders the analysis and assessment of democratic legiti-
macy in the European Union a difficult, if not hopeless endeavour.?

Nonetheless, it would seem evident that politics takes place in the
European Communities, that the European Union can be considered
a political system and thus a suitable case for study in comparative
political science.” Despite this unique political system’s frequent clas-
sification as sui generis, there is good reason to defy the taboo against

! To the two anonymous referees and the editors at Government and Opposition, we
extend many thanks for their helpful suggestions and challenging critique.

? Christopher Lord, ‘Assessing Democracy in a Contested Polity’, Journal of Common
Market Studies, 39: 4 (2001), pp. 641-61.

* Simon Hix, ‘The Study of the European Community: The Challenge to Com-
parative Politics’, West European Politics, 17: 1 (1994), pp. 1-30; Andrew Jordan,
‘ “Overcoming the Divide” Between Comparative Politics and International Relations
Approaches to the EC: What Role for “Post-Decisional Politics?” *, West European Politics,
20: 4 (1997), pp. 43-70.
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subjecting it to comparative analysis. Granted, the EU may be a
‘one-of-a-kind kind of polity’, but then again, all political systems —
not unlike people — are in sum unique. Furthermore, even if the EU
is not itself a state, it can still be compared with other political systems
constituted as states, if for no other reason than that the common or
unique (sui generis as it were) aspects of the EU’s institutional struc-
ture and functioning can only be captured by comparing it with other
polities. From the outset, we essentially omit the discussion on the
democracy deficit of the EU, taking it as a given, despite the academic
and political challenges on this issue and in full awareness of the
merits of both sides of the debate.* Nevertheless, we ultimately accept
the argument that there is a gap of legitimacy in the EU, rendering
inquiry into the possibilities of democratization worthwhile, if not
necessary. With this assumption, we attempt in the following analysis
to provide answers to two fundamental issues: we will examine which
model of government most closely coincides with the European
Union, the parliamentary or presidential model, or neither. Building
upon that assessment, and in an attempt to catch up on a widely
neglected reform option, we explore the opportunities and feasibility
of realizing the presidential model as a step towards more democracy
in European governance. Admittedly, the multilevel governance
system of the European Union could be understood as something
altogether different. Still, with regard to inter-institutional relations,
separation of powers and linkage between executive and legislative

* For a mere slice of the wealth of literature on issues of democracy and legitimacy
in the European Union, see e.g. John Coultrap, ‘From Parliamentarism to Pluralism:
Models of Democracy and the European Union’s “Democratic Deficit” °, Journal of
Theoretical Politics, 11: 1 (1999), pp. 107-35; Andreas Fgllesdal and Simon Hix, ‘Why
There is a Democratic Deficit in the EU: A Response to Majone and Moravcsik’, Journal
of Common Market Studies, 44: 3 (2006), pp. 533-62; Richard Katz, ‘Models of Democ-
racy’, European Union Politics, 2: 1 (2001), pp. 53-80; Beate Kohler-Koch and Berthold
Rittberger, Debating the Democratic Legitimacy of the European Union, Plymouth, MD,
Rowman and Littlefield, 2007; Christopher Lord and Paul Magnette, ‘E Pluribus
Unum? Creative Disagreement about Legitimacy in the EU’, Journal of Common Market
Studies, 42: 1 (2004), pp. 183-202; Giandomenico Majone, Dilemmas of European Inte-
gration: The Ambiguities and Pitfalls of Integration by Stealth, Oxford, Oxford University
Press, 2005; Andrew Moravcsik, ‘Is There a “Democratic Deficit” in World Politics? A
Framework for Analysis’, Government and Opposition, 39: 2 (2004), pp. 336-63; Yannis
Papadopoulos, ‘Cooperative Forms of Governance: Problems of Democratic Account-
ability in Complex Environments’, European Journal of Political Research, 42: 4 (2003),
pp- 473-501.
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‘branches’, one should be able to determine some affinity on the part
of the EU to a governmental type.

CATEGORIZING THE EUROPEAN SYSTEM OF GOVERNMENT

Based on the dichotomous classification of types of government as
parliamentary or presidential, first developed by the British scholar
on parliamentarianism, Walter Bagehot,5 all political systems can be
categorized as one form or the other — including the EU. The core of
this typology lies in the relationship between the executive and leg-
islative, that is, the branches that constitute the democratic substance
of a governmental system. However, debate abounds on the existence
of hybrid forms in addition to the ‘pure’ forms. The extent to which
one can identify mixed forms depends on the criteria used.

Typology of Parliamentary vs. Presidential Systems of Government

According to Winfried Steffani,’ the typology can be narrowed down
to a decisive (single) factor, namely the removability or non-
removability of the head of government (the prime minister) for
political reasons. Following that approach, the possibility of hybrid
systems can be dismissed. If we base the typology on several criteria of
equal significance, on the other hand, it becomes possible to identify
other types of government in addition to the purely parliamentary
and presidential forms.” The intense discussion on possible hybrids
was initially triggered by the ‘semi-presidential’ system coined by
Maurice Duverger.® This model refers to a system with a parliamen-
tary institutional framework in which there is government headed by

® Walter Bagehot (first published 1867), The English Constitution. With an Introduc-
tion by Gavin Phillipson, Brighton, Sussex Academic Press, 1997.

® Winfried Steffani, ‘Parlamentarisches und prisidentielles Regierungssystem’, in
M. G. Schmidt (ed.), Die westlichen Lénder, Lexikon der Politik Vol. 3, Munich, Beck, 1992,
pp. 288-95.

7 E.g. Matthew Soberg Shugart and John M. Carey, Presidents and Assemblies. Con-
stitutional Design and Electoral Dynamics, Cambridge, Cambridge University Press, 1992.

8 Maurice Duverger, ‘A New Political System Model: Semi-Presidential Govern-
ment’, Furopean Journal of Political Research, 8: 2 (1980), pp. 165-88.
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a prime minister responsible to parliament, but also a — usually
popularly elected — president with governmental powers in addition
to the role as head of state. While Steffani sees no reason to remove
this type of system from the dualistic typology, a variety of authors
argue that it is different enough from the parliamentary form to
warrant consideration as a distinct system.”

Whatever the case, one must still establish whether it is sufficient to
reduce the criteria to the differentiating factor of removability vs.
non-removability in order to preclude the possibility of mixed forms.
Steffani argues that this criterion essentially implies a certain type of
government appointment procedure, rendering the appointment
factor secondary in significance. In doing so, however, he overlooks
three issues. First, in order to qualify as a presidential system, the
president must enter office via democratic means. Thus, the ‘nega-
tive’ factor — non-removability of the head of government for political
reasons — must be supplemented by a ‘positive’ factor concerning
how the president is appointed or selected. Put differently: an abso-
lutist hereditary monarchy, though ‘non-removability’ is given, can
hardly be deemed a presidential system. Second, appointment and
removability do not necessarily need to coincide with one other. Just
as it is possible for a non-removable government to be appointed by
parliament (as in Switzerland), it is equally conceivable to have a
system with a directly elected head of government still dependent on
the confidence of parliament (as in Israel 1996-2001). And third, the
criterion of removability vs. non-removability of government for
political reasons is indeed much more ambiguous than is often
assumed.'’

All three issues are exemplified in the case of the European Union.
Thus, the following seeks to examine how the appointment and
removal of the ‘European government’ are addressed and regulated in
the treaties and have been made in practice. In order to be able to
classify the EU system of government, the secondary criteria of the
parliamentary—presidential typology will be consulted. In a further
step, the executive structure will be analysed to determine whether the
features of the semi-presidential system of government are fulfilled.

 Cf. Robert Elgie (ed.), Semi-Presidentialism in Europe, Oxford, Oxford University
Press, 1999.

19 Alan Siaroff, ‘Varieties of Parliamentarianism in the Advanced Industrial
Democracies’, International Political Science Review, 24: 4 (2003), pp. 445-64.
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Appointing a European ‘Government’

The European Commission exercises the most important executive
powers in the Community and can be viewed, analogously at least, as
the European government. The European Commission represents a
distinctive combination of both administrative and political aspects of
the executive."" In the role of administrative agency, the Commission
possesses a much greater scope of authority than administrations in
national political systems, which raises serious legitimatory concerns.
On the other hand, its political competences do not extend nearly as
far as those of national governments. Accordingly, the Commission’s
limited power coincides in turn with its deficient democratic
legitimacy."

Until 1994, the Commission president was appointed ‘by common
accord’ of the governments of the member states, assembled as the
European Council. Since then, this procedure has undergone six
changes, all of them geared towards increasing the democratic legiti-
macy of this office. First, the investiture vote was introduced by the
1992 Maastricht Treaty on European Union (TEU), on account of
which the nomination of the European Council for Commission
president was reached by common accord after consultation with the
European Parliament (EP), and then the Commission as a body was
subject to a vote of approval of the EP (formerly Article 158 TEU
Maastricht)."” At the same time, an additional provision of the treaty
adjusted the term of office of the Commission president, which until
then lasted four years, to match the five-year legislative period of the
EP. Third, the Treaty of Amsterdam amended the European Coun-
cil’s nomination procedure for Commission president by requiring

"' Giandomenico Majone, ‘Independence versus Accountability? Non-Majoritarian
Institutions and Democratic Government in Europe’, in J. J. Hesse and T. Toonen
(eds), The European Yearbook of Comparative Government and Public Administration, Vol. I,
Baden-Baden, Nomos, 1994, pp. 117-40, at p. 117f.

2 Alberta Sbragia, ‘The Dilemma of Governance with Government’, Jean Monnet
Working Paper 3/02, Cambridge, MA, Harvard University, 2002, pp. 2ff.

5 The Treaty on European Union will be abbreviated throughout the text as TEU. In
the case of the Lisbon Treaty, there is, in addition to the amended TEU, the Treaty on
the Functioning of the European Union (formerly the Treaty Establishing the European
Community), which will be abbreviated as TFEU.
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approval by the EP." Fourth, the Treaty of Nice (2001) set out that
the European Council was to nominate a Commission president by
qualified majority, rather than by common accord (i.e. unanimity).
This rule was applied for the first time with the installation of the
Barroso Commission in 2004. Under the Treaty of Lisbon, when
nominating the Commission president, the European Council is to
‘take into account’ the results of the EP elections, while the investi-
ture vote has been advanced to a formal ‘election’ of the Commission
president by the Parliament (Article 17 (7) TEU).

The provisions of the Lisbon Treaty have not, however, changed
the fundamental character of the appointment process. Taking a
closer look, it becomes clear that the EP does not have the power to
‘elect’ the Commission, as the procedure is nominally and mislead-
ingly referred to in the treaty, but instead has a power to confirm.
The actual power to nominate remains with the heads of state and
government of the EU member states.'” The previous voting results in
the EP, normally a broad, cross-party majority for the Commission
president, illustrate the confirmatory character of the EP’s role in the
appointment procedure.

Of course, the European Council is well advised to consult the
European Parliament early on in the nomination process to ensure
EP approval, but the influence of the Strasbourg assembly remains
far from that of a positive appointment power. For instance, the
rejection of France and Germany’s preferred candidate for Commis-
sion president, the liberal Belgian prime minister Guy Verhofstadt, in
favour of the conservative Portuguese candidate José Manuel Barroso
in 2004 reflected to a greater extent the changed political party and
majority constellation in the European Council (i.e. the parties in
power in the member states), as opposed to the results of the EP
elections. To pre-empt the Council, the larger political party groups
in the EP could have campaigned with top candidates for the office of
Commission president, which, perhaps wisely, none of them has
attempted in the past. Thus a prerequisite for true parliamentariza-
tion of the appointment procedure would be the Europeanization of

" Simon Hix, ‘Constitutional Agenda-Setting Through Discretion in Rule Inter-
pretation: Why the European Parliament Won at Amsterdam’, British Journal of Political
Science, 32: 2 (2002), pp. 259-80, at p. 264f.

!5 Marcus Héreth and Jared Sonnicksen, ‘Making and Breaking Promises. The
European Union Under the Treaty of Lisbon’, ZEI Discussion Paper, C 181, Bonn,
Centre for European Integration Studies, 2008, pp. 19-25.
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the EP elections, meaning that the elections revolve around Euro-
pean issues and candidates. Were that the case, the Council and the
Parliament could swap their current roles in the appointment proce-
dure; the treaty text would not even have to be amended.

The appointment process does not end with the enthronement
of the Commission president, however. After the president
assembles the team of commissioners in concurrence with the
member state governments, the Commission must be approved as a
whole by vote of the Parliament before assuming office (Article 17
(7) TEU). A comparison with other constitutions reveals that a
power to confirm the government is reserved to parliaments in
several parliamentary systems (as in Finland, Ireland, Sweden and
Spain, as well as in Germany at the state or Ldnder level), although
it is more the exception than the rule.'" Conversely, confirmatory
powers belong to the usual ‘checks and balances’ of a presidential
system. Such is the case with the US Senate’s ‘advice and consent’
(Article II, 2 (2) US Constitution) required for individual appoint-
ments by the president, which grants partial but not unreserved
control over the executive. In the EU, on the other hand, the par-
liamentarians’ vote of consent vis-a-vis the Commission as a whole
apparently compensates the EP for its lack of a positive power of
appointment.

Yet, the failed first attempt at confirming the Barroso Commis-
sion clearly showed how awkward this rule is, particularly in light of
the Commission president’s position in the cabinet-building
process. It would only be practicable if the Commission president
had genuine latitude in selecting the members for the Commission,
as provided for in the draft constitution proposed by the Conven-
tion."” In that case, the Commission president could consult the
Parliament beforehand, take its preferences into consideration and
thus be able to ensure EP support for the Commission. Under the

!0 Wolfgang Ismayr, ‘Die politischen Systeme Westeuropas im Vergleich’, in W.
Ismayr (ed.), Die politischen Systeme Westeuropas, 3rd edn, Wiesbaden, VS-Verlag, 2006,
pp. 9-52, at pp. 18-20.

7 It was planned that for each Commission position the Commission president
would be allowed to choose one of three nominees proposed by the member states.
This arrangement was later dropped by the heads of state and government. See Marcus
Horeth, ‘Kontinuitat oder Pfadsprung? Das institutionelle Dreieck in Europa nach
dem Verfassungsvertrag’, Zeitschrift fiir Politikwissenschaft, 14: 4 (2004), pp. 1257-96, at
p. 1267.
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current arrangement, the president’s hands are tied by the indi-
vidual member states. Consequently, the first rejection of a Com-
mission by the EP (October 2004) may have been ostensibly
directed at the allegedly unsuitable Commission nominees; the real
objects of disapproval were the heads of state and government and
their disregard of the EP’s preferences.

Government Removability: The Vote of Censure Against the Commission

Justifiably, the EP’s rebellion has been interpreted as a sign of more
parliamentarianism in Europe. That this comment stems from Hans-
Gert Pottering, at that time the chair of the European People’s Party
(EPP) group in the Parliament, appears remarkably schizophrenic
since it was the Christian democrats and conservatives who promised
to support Barroso in the first place. Thus, more parliamentarianism
in the EU cannot be equated with a transition to a parliamentary-style
system of government. The institutional position of the European
Parliament can be viewed more aptly as hermaphroditic, combining
features of parliamentary and presidential systems, although the rela-
tions between the Parliament and the Commission tend to demon-
strate a greater affinity towards the separation of powers intrinsic to
presidentialism. The latter is reflected in the rules on the censure
vote (Article 234 TFEU).

According to the Lisbon Treaty, the Commission ‘as a body, shall
be responsible’ to the European Parliament (Article 17 (8) TEU),
signifying at a first glance a parliamentary system. One should reject
viewing this provision as equivalent to the normal parliamentary
power of removability for two reasons: first, to effect resignation of
the Commission, the EP vote of censure must be carried by a two-
thirds majority, whereas the absolute majority suffices for the Com-
mission investiture.” Such a disparity between appointment and
removability of government is unparalleled among parliamentary
democracies. Second — and linked to the first point — the removability
of the Commission is not contingent upon ‘political’ reasons, but
rather serves as a sanction against the Commission or commissioners

8 Koen Lenaerts and Amaryllis Verhoeven, ‘Institutional Balance as a Guarantee
for Democracy in EU Governance’, in C. Joerges and R. Dehousse (eds), Good Gover-
nance in Furope’s Integrated Market, Oxford, Oxford University Press, 2002, pp. 89-108.
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for legal or ethical misconduct, as demonstrated by the (failed)
motion of censure against the Santer Commission in January 1999."
Moreover, the Parliament has tried in vain to extend its power of
censure from the Commission as a whole to individual commission-
ers.”” This likewise attests, if only indirectly, how ‘unparliamentary’
the EP’s censure vote is. If this power were based on the political
principle of removability, the EP would be capable of effecting indi-
vidual resignations merely by threatening a vote of no confidence.”'
In the European Union, the rule depicts a legal principle (disguised
as a political procedure) that resembles the American impeachment
more than the motion of censure® in the parliamentary governmen-
tal sense.

Applying the further (secondary) criteria of the parliamentary vs.
presidential typology, we get an even more complete picture. For
instance, neither the Commission, nor the Council (Council of Min-
isters or European Council) has the power to dissolve the European
Parliament, which is normally the counterpart to the political remov-
ability of the government by parliament in parliamentary systems.
While not explicitly prohibited, an additional fit with the presidential
system is the (de facto) incompatibility between executive office (in
the Council and Commission) and seat in Parliament, although it is
not a compelling difference as several parliamentary systems likewise
require incompatibility.

!9 David Judge and David Earnshaw, ‘The European Parliament and the Commis-
sion Crisis: A New Assertiveness?’, Governance, 15: 3 (2002), pp. 345-74.

? A push in this direction was taken recently by MEPs via an interinstitutional
agreement in the course of the confirmation hearings of the Barroso II Commission.
See Honor Mahony and Valentina Pop, ‘Centre-Right MEPs Threaten to Delay Com-
mission Vote’, EU Observer, 14 January 2010, available at http://euobserver.com/9/
29263

1 For precisely this reason, the principle of ministerial responsibility has become
widely obsolete in the political practice of parliamentary systems. The political vote of
no confidence endows the parliament with sufficient pressuring capability to bring
about the dismissal of individual ministers.

* The English treaty text uses ‘motion of censure’; the term is synonymous with
a vote of no confidence in a number of EU countries (e.g. France motion de censure,
Spain mocion de censura, Dutch Motie van Afkeuring) and is used as such in the
respective versions of the treaty. The same applies, for instance, to the German version
Misstrauensantrag or Swedish Misstroendevotum, literally ‘vote of no confidence’.
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With regard to legislative powers, the EU becomes more difficult
to categorize.23 On the one hand, the Commission has the power of
legislative initiative — even a monopoly of initiative in the ‘first
pillar’. On the other hand, the Commission possesses a quasi-veto
as it can withdraw or amend its proposals at any time in the legis-
lative process, a right that the Commission retains under the Treaty
of Lisbon (Article 293 (2) TFEU). All the same, the Commission’s
right of withdrawal is linked to the EU provision that all regula-
tions, directives and decisions made by the Council and
Parliament must originate from proposals by the Commission
(Article 289 (1) TFEU). The Commission monopoly of initiative
is a rather unparliamentary idiosyncrasy of the EU that arises out
of the institutional linkage between supranational and intergovern-
mental forms of integration. As a result, the Council cannot make
decisions, even by unanimity, independent of the Commission.
This serves to prevent future governments from being able to
downgrade the achieved level of integration via the normal legisla-
tive procedure. One may doubt that the EP could pose a similar
threat. Granting it the right of initiative, however, would pose the
question of how the Commission should be adequately involved in
the legislative procedure when the EP initiates;* a superfluous
question in a parliamentary system. The lack of legislative initiative
will most probably remain one of the deficits that characterize the
Strasbourg assembly and distinguish it from ‘normal’, democratic
parliaments — on top of the violation of the principle of equality in
the distribution of seats (degressive proportionality), the non-
uniform electoral procedure or its lower position vis-a-vis the
Council.

# Gloria Gaupmann, Préisidentialismus als Leitmotiv fiir Europa? Eine neue Perspekiive
fiir die institutionelle Weiterentwicklung der Europdischen Union, Marburg, Tectum, 2008,
p. 245t.

2 An alternative option for upgrading the EP would be to have an extension of the
right to request legislative proposals from the Commission (Article 225 TFEU) and, for
example, making such requests binding for the Commission. Through a recent inter-
institutional agreement, the EP was able to secure an enhancement of this right to
request initiatives. In the future, the Commission will consequently have to respond to
a request of the EP within three months and come forward with a proposal after one
year at the latest (or provide reasons to the EP if it fails to do so).
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The Divided European Executive: A Semi-Presidential Arrangement?

Up to now, we have assumed that the governing function in the EU
is primarily carried out by the Commission and the legislative func-
tion by the various Council formations and the Parliament. Of
course, this provides only a limited picture of the complex reality of
European governance. Just as the Commission participates in the
legislative process, so does the Council serve as an executive institu-
tion, both functionally and structurally. That the Lisbon Treaty will
extend its executive powers corresponds with the interdependency
between supranational and intergovernmental institution-building
characteristic of the EU.” The numerous institutional innovations in
the Lisbon Treaty include, first, the formal incorporation of the
European Council as an EU institution, now charged explicitly with
providing the impetus for future development and defining ‘the
general political direction and priorities’ of the Community (Article
15 (1) TEU). Second, the office of a president (of the European
Council) was established to be elected by the heads of state and
government by qualified majority for two-and-a-half years, renewable
once (Article 15 (5) TEU). Third, the office of the high representa-
tive for foreign affairs and security policy has been upgraded institu-
tionally, though nominally a step down from the foreign minister as
previously envisioned by the Constitutional Treaty. According to the
‘double-hat’ arrangement, the high representative will serve as a
member of the Commission (as its vice-president), and also as chair
of the Foreign Affairs Council (Article 18 TEU), deviating from the
principle of the rotating Council presidency.

In general, the double or dual executive represents a typical
feature of the parliamentary form of government. While the roles of
head of state and government are merged into one office in presi-
dential systems, they remain institutionally separate in parliamentary
ones. But the parliamentary systems of South Africa or Botswana — or
at the Ldnder level in Germany — with their unified executives show
that exceptions are possible. Conversely, a dual executive in a presi-
dential system is theoretically imaginable. The difference of dual vs.
unified executive is thus not born out of a functional necessity for the

% Frank Decker, ‘Institutionelle Entwicklungspfade im europdischen Integration-
sprozess. Eine Antwort auf Katharina Holzinger und Christoph Knill’, Zeitschrift fiir
Politikwissenschaft, 12: 2 (2002), pp. 611-36, at p. 614f.
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respective systems, but is rather explicable in historical terms, based
more on where and when the systems developed.

Among the systems with a dual executive, the question posed for
political scientists is how power is divided between the two institu-
tions. In most parliamentary systems, the head of government tends
to be the more powerful, if not de jure, then de facto, while the
president (or monarch) is relegated to the symbolic, ceremonial tasks
of head of state. In other cases, the president has significant political
powers that make this office a part of the government. Determining
who the real chief executive is becomes difficult. It can depend on
the constitutional provisions and their interpretation in practice, but
also on the party-political situation — who is in the majority and
where. Exemplary of this semi-presidential type of system is the
French Fifth Republic.

The parallels to the EU polity are fairly obvious. In the area of the
executive, the responsibility for governing falls both on the Commis-
sion and the Council. Aside from the office of the high representative
and how it is structured under the Lisbon Treaty, the heads of both
executive institutions are institutionally separated. Within this frame-
work there is a series of functional overlaps that are foreign to other
political systems with dual executives. For example, the Commission
has a strong leadership instrument through its monopoly of legisla-
tive initiative, cutting into the role of the European Council as pro-
vider of ‘general political direction and priorities’, and is by no
means reduced to monitoring and implementing policy.

Within the Council, the heads of state and government in turn
share leadership with the semi-annually rotating Council presidency.
The latter has evolved into an increasingly important agenda-setter
whose working programme can make the difference between stagna-
tion and progress in European politics.” If the complexity were not
yet high enough, the Treaty of Lisbon bestows executive tasks upon
the newly established president of the European Council, rendering
the ‘executive branch’ of the EU even more diffuse (as Figure 1
below attempts to illustrate). The president is supposed to promote
the cohesion and continuity of the European Council and provide
impetus, but also to ensure the representation of the EU in external
affairs ‘without prejudice to the powers of the High Representative’

% Adriaan Schout and Louise van Schaik, ‘Reforming the EU Presidency?’,
Zeitschrift fiir Staats- und Europawissenschaften, 6: 1 (2008), pp. 36-56.
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Figure 1

The Structure of the EU Executive

Commission Council of
Ministers
[mm— === | President
i High Representative i European of the
Commission I I Council European
President | [ | Council
Commissioners Council
Presidency

(Article 15 (6) TEU). At the same time, this suggests that the presi-
dent of the European Council is to grow into the role of a represen-
tative head of the European Union that, until now, has been mainly
exercised by the Commission president.

Because the EU — as shown in Figure 1 — lacks the central features
of a parliamentary system, the analogy should not be overstretched.
The comparability is reduced to the distribution of power(s) within
the executive, where the Commission and Council or the Commis-
sion president and the president of the European Council rival one
another. It remains to be seen whether this diffuse structure perpetu-
ated and even intensified by the Treaty of Lisbon will entail addi-
tional potential for gridlock and impairment of the EU institutional
performance and efficiency.”” If such risks are impending, they would
most probably be posed by the Council as a whole and less by the
newly created offices of the president and high representative. This
would be one reason why popular election of the president of the
European Council would not bring the EU much further, either
politically or democratically. To prevent a further shift of power
towards intergovernmentalism, efforts to democratize the EU system
of government need to be directed at the supranational institutions:
Parliament and Commission. In the next section we discuss whether
the direct election of the Commission president offers a suitable
approach. Before that, Figure 2 provides a summary of the presiden-
tial and parliamentary features of government in the EU, which

7 Sebastian Kurpas et al., The Treaty of Lisbon: Implementing the Institutional Innova-
tions, Brussels, Egmont, European Policy Centre and Centre for European Policy
Studies, 2007.
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Figure 2
Parliamentary and Presidential Features of the EU System of Government
Parliamentary Quasi-presidential Presidential
Appointment X
Primary
features
Removal X
Dissolvability X
Compatibility/
incompatibility X
Power of legislative X
Secondary initiative
features
Veto power X
Bicameralism X
Unified/ X
dual executive

consequently illustrates the difficulty of placing the EU clearly in one
category.

DIRECT ELECTION AND PRESIDENTIAL FUNCTIONAL LOGIC IN
THE EU

Given the affinity of the European institutional system to presiden-
tialism, it is astounding how few supporters there have been for a
presidential democratization approach in discussions of EU reform.
Among those arguing for an institutional reform path, the supporters
of a parliamentary democratization approach are in the overwhelm-
ing majority.*® In a number of academic overviews on the democracy

* For an overview of the debate, see Frank Decker and Jared Sonnicksen, ‘The
Direct Election of the Commission President. A Presidential Approach to Democrat-
ising the European Union’, ZEI Discussion Paper C 192, Bonn, Centre for European
Integration Studies, 2009, pp. 4-9.
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deficit and reform options the possibility of directly electing the
Commission president is not even mentioned,® despite the fact that
the presidentialism hypothesis is actually not all that new. Originally
postulated by British political scientist and legal scholar Vernon
Bogdanor,” the notion was further developed by Simon Hix*' and
continues to be put forward in the reform discussion.” In the context
of the debate on a constitution for Europe, a directly elected Com-
mission president was furthermore proposed by then German
foreign minister Joschka Fischer®”® and later by former Irish prime
minister John Bruton.*

Over the course of the convention, however, Fischer, for example,
distanced himself from his famous speech at the Humboldt Univer-
sity and sided with the supporters of the parliamentary reform model.
Even more remarkable is the about-face by the originator of the EU
presidentialism concept, Bogdanor.” Not only does he unequivocally
recommend the parliamentary system as the suitable form of govern-
ment and democratization approach, he also bases his concept on
the British model, which — as a strict majoritarian system — could be
difficult to impose upon the heavily consensus-oriented structure
of the European decision-making system. Nonetheless, Bogdanor
seeks to reconcile the two, the EU political system with Westminster

# E.g. Kohler-Koch and Rittberger, Debating the Democratic Legitimacy.

% Vernon Bogdanor, ‘The Future of the European Community: Two Models of
Democracy’, Government and Opposition, 21: 2 (1986), pp. 161-76.

31 Simon Hix, ‘Elections, Parties, and Institutional Design. A Comparative Perspec-
tive on European Union Democracy’, West European Politics, 21: 3 (1998), pp. 19-52.

% Frank Decker, ‘Governance Beyond the Nation-State: Reflections on the Demo-
cratic Deficit of the European Union’, Journal of European Public Policy, 9: 2 (2002),
pp- 256-72; Michael Gallagher, Michael Laver, Michael Marsh, Robert Singh and
Ben Tonra, ‘Electing the President of the European Commission’, Trinity Blue Papers
in Public Policy, 1, Dublin, Trinity College, 1995.

¥ Joschka Fischer, ‘Vom Staatenbund zur Féderation. Rede am 12. Mai 2000 in der
Humboldt-Universitit in Berlin am 12. Mai 2000’, in C. Joerges, Y. Mény and J. H. H.
Weiler (eds), What Kind of Constitution for What Kind of Polity ? Responses to Joschka Fischer,
Cambridge, MA, Harvard Law School, 2000, pp. 5-17.

* John Bruton, ‘A Proposal for the Appointment of the President of the Commis-
sion as Provided for in Article 18.bis of the Draft Constitutional Treaty. Contribution
from John Bruton T.D., Member of the Convention on the Future of Europe, for
Consideration by the Convention, January 6th, 2003’, CONV 476/03.

* Vernon Bogdanor, ‘Legitimacy, Accountability and Democracy in the European
Union’, A Federal Trust Report, London, 2007.
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democracy. Consequently, his proposal extends further than the
mainstream approach for parliamentarizing the EU by suggesting
that the partisan composition of the entire Commission reflect the
majority party or parties in the EP. Moreover, because the EP is
already in a position to push through a more party-political ‘election’
of the Commission, democratizing the EU along the parliamentary
path would not even require changes to the existing treaties. This
constitutes the main advantage of this model over the presidential
direct-election concept.

Even taking the last argument at face value,® the question remains
of why the Parliament and the parties represented there should bring
themselves to adopt such a strategy, which they could have done at
any time in the past. Since they have not done so up to now — for
whatever reason — the institutional and political framework would
need to have changed in a manner that would now provide the
necessary incentives for the EP members to assert themselves in the
Commission appointment. Perhaps even more important than
the formal prerequisites are the substantive conditions regarding
system compatibility or fit; a key factor being the party system.
Holzinger and Knill point out appropriately that the suitability of a
concept for democratization will ultimately depend on the demands
it places upon the political parties and their Europeanization.”” A
comparison between the two models and their respective functional
logics reveals that the level of coherency and consolidation necessary
for a parliamentary system to work is significantly higher than in the
presidential model. The political linkage or ‘common destiny’
between government and parliamentary majority, upon which the
parliamentary system rests, can only be sustained if the political
parties have developed a high degree of programmatic and organi-
zational cohesion. The current European party system, on the other
hand is, at best, only partially consolidated; the most progress has

% The argument might be put forward for the introduction of a constitutional
provision that allows the dissolution of parliament (non-existent in the EU system) and
the calling of early elections, in place in all parliamentary systems except Norway.
Bogdanor, however, does not address this point.

% Katharina Holzinger and Christoph Knill, ‘Institutionelle Entwicklungspfade im
Europidischen Integrationsprozess: Eine konstruktive Kritik an Joschka Fischers
Reformvorschliagen’, Zeitschrift fiir Politikwissenschaft, 11: 3 (2001), pp. 987-1010, at
p- 1006f.
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been achieved on the organizational side.”® A presidential system,
however, can manage without well-organized, advanced party struc-
tures. For one, the head of government possesses legitimacy indepen-
dent of parliament on account of the popular election and can
remain in office regardless of the legislature’s support or ‘confi-
dence’. The parliament as an institution as well as the individual
members for their part are in a comparatively comfortable position to
compete with or confront the executive, as there is no need for
(party) political unity between the two governing institutions that
obliges MPs to adhere to party discipline.

To assume that a parliament is weak because it lacks the power to
appoint the government would be severely erroneous. Though
counterintuitive, the example of the US Congress illustrates that the
parliaments that are powerful are those that are primarily limited to
legislative tasks.” This helps to explain the relatively strong position
of the European Parliament, compared to national parliaments. Cer-
tainly it is not on an equal footing with the Council in all policy areas,
but when it can co-decide, the EP wields considerably more influence
than its counterparts at national level, where parliaments over time
have fallen behind their respective governments who have come to
dominate the legislative process. Because members of the majority
are not ‘allowed’ to govern, and members of the minority are not
‘able’ to govern, the parliamentary system of government can prove
rather frustrating at times for MPs.*” Were they to become respon-
sible for forming and supporting a European government, MPs in
Strasbourg and Brussels could end up in a similarly dissatisfying
situation. This begs the question of why, then, they should be inter-
ested in parliamentarizing the EP.

% Karl Magnus Johansson and Peter Zervakis, ‘Historical-Institutional Framework’,
in K. Johansson and P. Zervakis (eds), European Political Parties, Baden-Baden, Nomos,
2002, pp. 11-28.

¥ Thus, the terms ‘parliamentary’ and ‘presidential’ on their own say nothing
about the actual distribution of power between the branches of government. The
notion that in the former the parliament and in the latter the president constitute the
more influential institutions in the respective systems — a logical conclusion based on
the terms — overlooks the political reality of both system types.

" Cf. Tony Wright, ‘Prospects for Parliamentary Reform’, Parliamentary Affairs, 57:
4 (2004), pp. 867-76.
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That the European legislature already behaves like a presidential
system can be seen in the MPs’ voting patterns. Numerous studies
indicate that disciplined party-voting is lower in the EP than in
national parliamentary systems.*' Cross-party voting coalitions are not
uncommon for particular issues such as agriculture or regional
policy. At the same time, unified party-voting is considerably higher
than in the US Congress. This may reflect the European party tradi-
tions and would at least not preclude further development towards a
parliamentary system. When it comes to coalition-building, however,
the EP fully follows the presidential functional logic, where coalitions
are formed ad hoc, on a vote-by-vote basis and with shifting majori-
ties. In the third legislative period (1989-94), over 70 per cent of the
recorded decisions were taken in consensus between the two largest
party groups (social democrat — PES — and conservative — EPP). Since
then a more antagonistic pattern of voting has been developing along
the ideological left-right division. In addition to long-established but
now diminishing cooperation between the two largest parties, voting
in the EP has been increasingly characterized by shifting centre-left
and centre-right alliances, usually facilitated by the liberals (ELDR),
who are open for voting together with either the PES or the EPP
groups.

Both the underpinning and driving force behind the flexible
pattern of voting in the EP are provided by the multiparty structure,
which has consisted of no fewer than eight party groups since the
election in 2004. Thus, from an institutional standpoint, cohesive
party voting and flexible, ad hoc coalition-building (as opposed to
stable ‘bloc voting’) represent two sides of the same coin. Interest-
ingly, the EU parliamentary practice would remain unaffected by the
direct election of the Commission president. The EP could continue
to democratize further as the EU popular chamber (for example
through a more uniform electoral law with greater respect to the
principle of equal representation), expand its legislative compe-
tences relative to the Council and still maintain its powers of execu-
tive control over the Commission (including the power to confirm
nominated commissioners before appointment). The Commission
would in fact become more politicized, but its institutional integrity

4 See e.g. Simon Hix, Abdul Noury and Gerard Roland, ‘Power to the Parties:
Cohesion and Competition in the European Parliament, 1979-2001°, British Journal of
Political Science, 35: 2 (2005), pp. 209-34.
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and independence would not even be compromised. That indepen-
dence is a valuable asset in the Commission’s relationships with the
member states and with the Parliament since the Commission needs
to refrain from taking a party-political bias if it hopes to gain broad
approval for its proposals.*” Hence, the Commission president is
well advised to maintain the necessary balance when building the
Commission team.

While the parliamentary model could be pursued within the con-
stitutional provisions of the EU, it would clearly necessitate realign-
ment in the relations between the Parliament and Commission. The
introduction of a direct election of the Commission president, on the
other hand, could be integrated into the existing institutional system
without the need to alter the constitutional practice developed so far.
The only formal amendment would entail a necessary provision in
the treaties; no other changes would need to be made to the institu-
tional structure. Admittedly, this would call into question the sense of
keeping the newly established president of the European Council
since a popularly elected Commission president would no doubt take
on representative tasks along with the regular executive powers. The
overall loss to the EU from rescinding this additional executive office
would probably be negligible, if indeed a loss at all.

A CRITIQUE OF THE PRESIDENTIAL APPROACH

Opponents of presidential democratization argue that direct election
would unduly strain the legitimating basis of European politics,
which is grounded in consensus-oriented decision-making among the
member states. One of the main concerns is the structural majority:
that the smaller member states’ fear of being ‘overruled’” would be
realized as a consequence of the direct election of the EU executive.
Certainly, direct election would introduce an additional majoritarian
element into the consociational system of the EU and thus shift it
somewhat towards majoritarian democracy. However, precisely this
sort of shift can hardly be avoided if the EU political system is to
become more democratic on the whole. It would be a gross misun-
derstanding of Lijphart’s dichotomous typology of majoritarian

# Marcus Horeth, Die Européische Union im Legitimationstrilemma. Zur Rechifertigung
des Regierens jenseits der Staatlichkeit, Baden-Baden, Nomos, 1999, p. 206f.
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(‘Westminster’) vs. consensus democracy,” for example, to assume
that one form of democracy excludes the other. To be sure, a gen-
erally majoritarian-style democracy without a minimum of consensus-
promoting structures or practices would prove just as ineffectual as a
purely consensus democracy without any majoritarian elements. This
is clearly reflected in the fact that, even in consensus democracies
such as Switzerland, the Benelux and Nordic countries, the proce-
dures for passing laws as well as appointing and (excluding Switzer-
land) removing the government are all taken by simple or absolute
majority. In the supranational European Union, on the other hand,
the majority principle now applies only to the investiture of the
Commission and the regular voting procedure in the EP. In order to
carry a motion of censure against the Commission, a two-thirds
majority vote is needed in the EP, while the nomination of the
Commission president in the European Council and legal acts in the
Council of Ministers require a qualified majority, in many cases even
unanimity.

Consequently, the direct election of the Commission president
would not change the overall consensual quality of the European
polity. The risk posed by a Commission president voted into office by
a majority who then only governs in the interests of those voters is
tremendously low, not least because the Commission depends on the
broad support of both the Council of Ministers, who can safeguard
member state interests, and the European Parliament in pushing
through legislative proposals. Especially in the process of negotiating
on legal acts, the EP would continue to benefit from its institutional
independence. Also, the claim that direct election would lead to a
marginalization of the smaller states is unfounded (albeit plausible),
judging by European political practice. Simon Hix, for example,
raises the concern that candidates for the presidency would resort to
the vote-maximizing strategy of focusing on the larger, highly popu-
lous member states in their campaigns.*! Yet Europe’s extraordinary
linguistic diversity alone would make an election campaign impos-
sible without the help of the national party organizations to present
candidates to their respective publics. Indeed, European elections

4 Arend Lijphart, Patterns of Democracy. Government Forms and Performance in Thirty-
Six Countries, New Haven, CT, and London, Yale University Press, 1999.

4 Simon Hix, ‘Why the EU Should Have a Single President, and How she Should
Be Elected’, paper for the Working Group on Democracy in the EU for the UK Cabinet
Office, London, 2002, at p. 7.
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and campaigns will maintain their decentralized character, guaran-
teeing for all member states, big and small, a say in the electoral
matter.

Moreover, what applies to the election applies to the nomination
of candidates by the European parties. Their primary goal would
naturally be to present candidates who are well known and respected
across Europe and thus capable of uniting a majority in the European
electorate. It would be anything but safe to assume that such candi-
dates from larger member states would automatically fare better in
the electoral race. Obviously, smaller states can generate renowned
candidates, as demonstrated in politicians such as Guy Verhofstadt
(Belgium), Wolfgang Schiissel (Austria) or Jean-Claude Juncker
(Luxembourg), all of whom have been repeatedly sought after as
candidates for the highest European offices. Not even the nominat-
ing procedure would necessarily put the bigger member states at an
advantage. Quite the opposite could just as easily be the case when
party organizations from larger states, in insisting on their ‘own’
candidates, mutually block one another, leaving room for a tertius
gaudens from one of the smaller states to win out in the internal party
nomination process.

Aside from whether one subscribes to these feared drawbacks of
the presidential concept or tries to dispel them, one thing can be
deemed certain. The same issues related to the challenges for nomi-
nating and electing candidates in a very diverse Europe would be
posed just as much by the parliamentary model as the presidential
one. In this respect, there is no significant difference between estab-
lishing a direct election or making the EP election an indirect vote
for a prime-minister type of Commission president; both forms of
government appointment are majoritarian in character. However,
the differences between the two models become rather salient when
considering the aspect of governing that at the European level, as
much as at the national level, takes place primarily through lawmak-
ing. In this respect, a Commission president voted by and responsible
to the EP would coincide with majoritarian democracy to a much
greater extent than a separate and popularly elected president.

A parliamentarized president of the Commission and the parlia-
mentary majority would need to enter into a long-term voting coali-
tion, which takes a polarizing effect on account of the functional
logic inherent to the fused relationship between executive and legis-
lative and could even provoke conflict with the Council of Ministers.
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By contrast, the structural, power-separating design of presidential-
ism necessitates consensualism. Instead of a lasting coalition between
the government and its majority, short-term voting majorities are
formed, changed and re-formed, not only between various parties
and on a cross-party basis, but also between institutions. The lack of
a solid majority in parliament certainly makes ‘governing’ more dif-
ficult for the Commission. In the triangular relationship between
Commission, Council and Parliament, the presidential structure pro-
vides the advantage of requiring compromise, which is exceptionally
vital for decision-making in the intergovernmental and supranational
polity of the EU. As opposed to the power-fusing design of a parlia-
mentary system, the presidential structure, along with the corre-
sponding functional logic, conforms to the heterogeneity of
European politics.

The advantages of the presidentialization approach to democra-
tizing the EU also stem from the majoritarian-democratic dimension.
For one thing, a popularly legitimated Commission would find itself
in a stronger position to assert its initiatives. At the same time, a
substantial increase in the legitimacy of European politics would
emanate from presidential democratization. By granting citizens the
opportunity to vote for a person and a political direction at the same
time, the popular election of the Commission president would fun-
damentally improve the institutional dimension of the democratic
deficit that has long afflicted the Community.

As it currently stands, the institutional system of the EU is only
partially capable of bringing forth broader policy alternatives within
the governing process. From the perspective of the citizen, it seems
much more like an arena for intergovernmental conflict. Here lies
the crux of a democratic election: something has to be at stake in the
election in order for it to be worth the voters’ while, meaning that
their decision has to have observable consequences.* Direct election

¥ Of course, the democratic effects described above could also result from linking
the Commission appointment to the EP elections, as proposed in the parliamentary
approach. But one may doubt whether this approach would have those effects to the
same degree. First of all, in order to make EP elections just as much elections about a
choice between political alternatives in the ‘government’, the smaller European parties
would need to rally behind one of the candidates of the larger parties, thus necessi-
tating pre-election coalitions. In all likelihood, only the social democrat and
conservative/Christian-democrat party groups would be capable of garnering majority
(or plurality) support. The fragmentation of the European party system, however,
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would be able to offer precisely that. An EU head of government
voted popularly into office would bear the prerogative and burden of
political initiative, and thus could not (easily) shirk or deflect respon-
sibility to the bureaucracy or the Council of Ministers. The presi-
dent’s position as an institutional embodiment of European unity
and a representative of the Community both at home and abroad
would also be duly enhanced.

What is more, a direct election would put a stop to the previous
‘second-order’ quality of European elections. Not only would the
election take place as a truly Europe-wide procedure, which is still not
the case with EP elections,* the competition for votes would itself
have a Europeanizing effect as well: parties would be compelled, after
uniting behind a single candidate and a single programme, to lead a
cross-border joint campaign. Possible candidates, for example, could
be incumbent or former heads of government, statespersons or other
political figures well known beyond the boundaries of their home
countries. As a result, a face could finally be attached to European
politics, while the position of Commission president itself would
require a campaign held on European issues, and not under the
umbrella of national politics. The consequence would be increased
pressure for European political mobilization, which in turn could
strengthen the sense of community among citizens of the Union,
promote the development of a Europe-wide party system and, last but
not least, have a spillover effect on the elections to the European
Parliament.

CONCLUSION

Despite its advantages and institutional fit, little attention was paid in
the constitutional debate to direct election as an alternative proposal
to democratizing the EU. As to why it was disregarded, one possible
explanation lies in the parliamentary traditions of the member states,
which are mostly unfamiliar with the presidential model. Another

raises substantial doubts over the probability of that happening. In consequence, the
link between EP elections and appointing the government would hardly be strong
enough to give citizens the impression of having determined the political direction of
the EU with their vote.

* Jean Blondel, Richard Sinnott and Palle Svensson, People and Parliament in the
European Union: Participation, Democracy, and Legitimacy, Oxford, Clarendon Press, 1998.
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factor is the general suspicion that a popular election of the Com-
mission president would place a heavier burden on the consensual
structure of the EU than an election by the Parliament. Although
both objections can be refuted upon closer inspection, they have
proved to have the most influence on the political and academic
debate. Given that, the idea of direct election barely stood a chance
of getting adopted, even if notable politicians sympathized with it at
one point or another.

The finalit¢ of Europe is by no means final, nor does the further
development of the EU system of government along the presidential
path have to be deemed an impossibility. After the signing of the
Lisbon Treaty, the EU missed another opportunity truly to democra-
tize its decision-making system. In concrete terms, democracy in
Europe boils down to a European government that is responsible and
accountable before the European voters, which cannot be said of the
Commission or the Council. With regard to the Council, the popu-
lation of a member state will be considered more proportionally on
account of the Lisbon Treaty, which constitutes a step forward, but
this does not change the fact that its members are, and will continue
to be, only indirectly legitimated. As for the Commission, its appoint-
ment will remain problematic, in the sense that it can hardly be
conceived of as a democratic act of election, even if the treaty refers
to it as such.

The time when Europe could focus on output legitimacy and
rely on ‘permissive consensus’ has passed. The European leaders
were reminded of this when the people of Ireland rejected the
Lisbon Treaty in a referendum, making it all too clear that the
small amount of more democracy they promised will not close
the legitimacy gap. From the historical perspective on democratiza-
tion, elites in most cases have only been prepared to take reforms
when under pressure. Why then should that be any different in the
European Union? The main problem that the Community faces is
that it is an elite-centred structure that plays, from the perspective
of the European citizen, a supporting role at best. The unfinished
state of European democracy thus requires us to contemplate and
deliberate further on how to democratize the institutions of the EU.
When the window of opportunity for reform opens again, political
science can contribute by providing an appropriate blueprint, one
that addresses, among other things, the question of ‘parliamentary
or presidential’.
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