CORRUPTION IN ADVERSARIAL SYSTEMS:
THE CASE OF DEMOCRACY*

By DanieL M. WEINSTOCK

Abstract: In this essay I argue that adversarial institutional systems, such as multi-party
democracy, present a distinctive risk of institutional corruption, one that is particularly
difficult to counteract. Institutional corruption often results not from individual malfea-
sance, but from perverse incentives that make it the case that agents within an institutional
framework have rival institutional interests that risk pitting individual advantage against
the functioning of the institution in question. Sometimes, these perverse incentives are
only contingently related to the central animating logic of an institution. In these cases,
immunizing institutions from the risk of corruption is not a theoretically difficult exercise.
In other cases, institutions generate perverse or rival incentives in virtue of some central
feature of the institution’s design, one that is also responsible for some of the institution’s
more positive traits. In multi-party democratic systems, partisanship risks giving rise to
too close an identification of the partisan’s interest with that of the party, to the detriment
of the democratic system as a whole. But partisanship is also necessary to the functioning
of such a system. Creating bulwarks that allow the positive aspects of partisanship to
manifest themselves, while offsetting the aspects of partisanship through which individual
advantage of democratic agents is linked too closely to party success, is a central task for
the theory and practice of the institutional design of democracy.
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I. INTRODUCTION

It would be an understatement to claim that contemporary political phi-
losophers have not devoted sufficient attention to the problem of corrup-
tion. Although it ranks very high among the preoccupations of ordinary
citizens around the globe,! one would be hard-pressed to put together
a reading list of more than a dozen or so articles and books devoted to
the conceptual and normative dimensions of corruption (though it has of
course been a central object of study in contemporary political science).
This is the case, moreover, despite the fact that there has been a resur-
gence in political philosophy of “nonideal” theory, as well as of a greater
insistence than may have been the case in recent decades on the need to

* I would first like to thank the other contributors to this volume, as well as two anony-
mous reviewers for Social Philosophy and Policy, for useful comments that improved the essay
immeasurably. I would also like to thank David Schmidtz for his patience and forbearance
when an episode of ill health threatened its completion.

! Leslie Holmes reports that according to a recent international poll, it has been identified
as the world’s number one political problem. Leslie Holmes, Corruption: A Very Short Intro-
duction (Oxford : Oxford University Press, 2015), i.
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bring the tools of political philosophy to bear on the political dimensions
of political life, as opposed to simply the concepts and arguments that are
deployed in political life.?

As aresult of this, political philosophers are still at the stage with respect
to corruption of what might be referred to as conceptual ground-clearing.
We are still, that is, engaged in the exercise of delineating the contours of
the concept, and of reckoning with the advantages and disadvantages of
construing it more or less narrowly, of including a wider or a more limited
range of phenomena as falling within its extension.

In this essay I want to contribute to this task by pointing to what seems
to be an as yet unnoticed source of corruption, one that democracies are
particularly vulnerable to. The importance of thinking about corruption
specifically within the context of democratic systems has been pointed
out in particular by the pioneering work of Mark Warren.® But as I will
try to show, although he has contributed in important ways to our under-
standing of why the problem of corruption may matter to a greater degree
for democracies than it does for other political regimes, he has not devoted
as much attention to a possible source of corruption that is inherent in
democratic systems, namely the fact that they are organized in an adver-
sarial manner. It is this feature of democratic systems, and the particular
form of corruption that it risks generating, to which I will devote the pre-
sent essay.

I will proceed in the following manner. I will first attend to one of
the lines of debate that has structured the nascent philosophical liter-
ature on corruption—that divides what might be termed individualist
from institutional accounts. I will argue that our focus as political philoso-
phers should be on the institutional dimensions of corruption, that is, on
the ways in which corruption affects the functioning of institutions and
diverts them from their purposes. What matters, from the point of view of
the political philosopher, is not corrupt behavior on the part of individual
office-holders per se, but rather the way in which such behavior affects
the functioning of institutions. We should also focus on the way in which
aspects of institutions generate incentives for agents within institutions to
behave in a corrupt manner.

This focus, however, should not blind us to the fact that corruption
operates through the actions of individuals. The second part of the essay
will be devoted to outlining the various ways in which the actions of

2 The appeal for political theorists to attend to the actual conduct of politics was, of course,
central to Jeremy Waldron’s Inaugural Lecture as Chichele Chair at Oxford University. See
his “Political Political Theory,” in Political Political Theory (Cambridge, MA : Harvard Univer-
sity Press, 2016).

3 Mark Warren, “ What Corruption Means in a Democracy,” in American Journal of Political
Science 48, no. 2 (2004): 328-43; Mark Warren, “The Meaning of Corruption in Democracies,”
in P. M. Heywood, ed., Routledge Handbook of Political Corruption (London: Routledge, 2015),
42-55.
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individuals that fit the definition of corruption can lead to deleterious con-
sequences for institutions. Key to the discussion will be two distinctions.
First, we will need to distinguish cases in which institutional corruption
results from individual malfeasance, from cases in which it does not, and
in which, for example, it results from a structure of perverse incentives.
Second, we will need, within this latter category, to distinguish cases in
which the perverse incentives that lead to corruption are contingently
related to some central feature of the institutional framework under study,
from cases in which they are connected more closely to some central fea-
ture of the institution. A danger for democracy is that one of the ways in
which its institutions can be corrupted is grounded in a central feature of
modern democratic systems.

Finally, I will suggest that adversarial systems in general, and demo-
cratic systems in particular, are prone to a kind of corruption that is par-
ticularly challenging for institutional designers in virtue of the fact that
the sources of corruption are at the same time sources of some of the more
positive features of these institutions.

II. INDIVIDUAL AND INSTITUTIONAL ACCOUNTS OF CORRUPTION

Corruption has historically been seen as a pathology both of individuals
and of institutions. At the individual level, corruption occurs when an
individual abuses for her own gain the power and authority she possesses
as the holder of a position within either a public or a private institution.
Now, in a sense, all office-holders can be seen as using their position for
their own gain, if only in that they typically draw salaries as compensation
for the tasks they perform within the institution in question. To be more
precise, let’s say that individual corruption occurs when an individual
office-holder uses her position in order to derive a benefit from holding
the position that does not fall within the terms that were agreed to when
she took up the position.

A focus on the individual in an account of corruption has a number of
evident virtues. First, and most obviously, individual behavior is observ-
able and measurable. In trying to determine the extent of the corruption
prevalent in any given setting, being able to focus on individual actions
will obviously lower the epistemic hurdles (though, of course, it will not
make them disappear altogether). Attempting to identify more subterra-
nean causes of corruption—cases in which individuals are vehicles for
corruption, rather than originators thereof—is comparatively much more
difficult.

Second, there may be ethical reasons for holding individuals ulti-
mately responsible for corruption. Whatever the institutional pressures
that might militate for individuals to act in corrupt ways, it is, some
might claim, up to individuals to withstand those pressures and to act
with integrity. “Tout comprendre, c’est tout pardoner” (“To understand
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everything is to forgive everything”), according to the French saying, and
the individualistic account may be seen as having the advantage of not
providing individual agents with a way of shunting responsibility for cor-
ruption onto nebulous underlying institutions and sets of rules. The indi-
vidualist account allows us to express and to preserve something that is
clearly central to any intuitively plausible account of corruption, namely,
that it involves behavior on the part of individuals that is in some sense or
other undesirable. As an office-holder within either a public or a private
institution, an individual has responsibilities toward some specified set
of agents built into her very role. When she acts in a way that violates the
terms of that relationship for the sake of her own interests, she is clearly at
fault for violating the terms of a fiduciary relationship.

Despite the apparent plausibility of individualist accounts, I join a
number of other theorists in holding that corruption should be thought
of institutionally.* Though individual behavior is, to be sure, easier to
observe and to evaluate than are deeper institutional forces, by focusing
on individual behavior we risk acting like the protagonist of the famous
joke, looking for his keys under a streetlight, not because he has dropped
them there, but because there is more light there. Specifically, a focus on
the individual runs the risk of missing important features of corruption
that lie both upstream and downstream from the individual’s corrupt
acts. First, to focus on the upstream dimensions, though corruption can
originate in the moral turpitude of an individual office-older, it can also
have institutional causes. Something about the manner in which institu-
tions are organized can in certain cases lead individuals to act corruptly,
even though they are not antecedently disposed in virtue of some char-
acter flaw so to act. Second, the corruption of individuals can (though
it need not) have institutional consequences. There are circumstances in
which individual corruption can be institutionally inert (and in some sets
of circumstances even functional) as far as the institution within which
it occurs is concerned. My claim here is that political philosophers ought
to be particularly concerned with the deleterious impact that individual
corruption (whether rooted in individual vice or in institutional design)
has on institutions.

It is evident that individual corruption need not yield the corruption of
institutions from the not-so-fanciful cases in which benefit accrues to an
individual without the distortion of institutional purposes. For example,
one can imagine cultures in which figures of authority are lavished with

4 For example, see Warren, op. cit ; Dennis F. Thompson, “Two Concepts of Corruption,”
Edmund J. Safra Working Papers, no. 16, 2013; Emanuela Ceva and Maria Paola Ferretti,
“Liberal Democratic Institutions and the Damages of Political Corruption,” in The Ethics
Forum 9, no. 1 (2014), 126-45. For an attempt to combine individualist and institutional
accounts with which my account has some similarities, see Seumas Miller, “Corruption,”
in Stanford Encyclopedia of Philosophy, rev. ed., published 2011).
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gifts by those over whom they hold sway, but in which neither the mem-
bers of the public nor indeed the authority figure herself, expects that such
gifts are intended to alter, or have the effect of altering, the judgment of
the office-holder regarding the manner in which she will confer the bene-
fits (or the liabilities) that she has the responsibility to distribute. One can
imagine cases in which all office-holders expect to be bribed, and in which
those who depend on them for the carrying out of some official function
expect to have to bribe, but in which no one would agree to hold office but
for the possibility of enrichment.> One can imagine, finally, cases in which
office-holders within very unjust states use the power with which they
have been entrusted to realize norms of justice that they endorse, and that
happen to be superior, from the point of view of justice, to those that they
have been entrusted to uphold.

In all of these cases, although office-holders use their offices for per-
sonal gain, the principals for whom they are the agents do not suffer any
relevant harm from office-holders benefiting from their positions in this
manner. In the first case, we are assuming that the gifts in question have
no causal role on the manner in which office-holders acquit themselves of
their responsibilities. In the second case, principals are actually made better
off by accepting a practice of bribes than they would be were rules against
such a practice rigorously enforced. And in the third case, although the
principals whose interests should have been served by the enforcement by
an office-holder are not well served, one could imagine the norms that the
office-holder chooses to enforce are more just, in that they serve groups
who are unjustly discriminated against by the “official” norms structuring
the official role.

Thus, the presence of personal benefit being derived by office-holders
is not a sufficient condition for the presence of corruption of the kind
that should concern political philosophers (as opposed, say, to ethicists),
namely, corruption of a kind that deleteriously affects the functioning of
institutions that serve some important public purpose.

Thus, an individualistic focus on corruption can blind us to the institu-
tional consequences of individual corruption, and can lead us to assimi-
late cases in which individual malfeasance has an identifiable impact
upon the functioning of institutions to cases in which it does not. As
briefly noted above, it can also blind us to situations in which the incen-
tives to individual corruption (whether it has an institutional impact or
not) emanate not from the individual’s weakness of character, but from

5 According to widely accepted accounts of public service in Guatemala that I received
when I taught there in the early 2000s, the risks involved in taking up any position in the
public service were such that one could not reasonably expect anyone to do so without addi-
tional financial inducement. Moral distinctions were made between “five-percenters,” “ten
percenters,” and the like on the basis of lesser or greater bribes insisted upon by different
public officials.

ssaud Aussanun abpuquied Ag auljuo paysiand 6700006 152505920S/£L0L°01/B10°10p//:sdny


https://doi.org/10.1017/S0265052519000049

226 DANIEL M. WEINSTOCK

institutional sources. As we shall see, treating all cases of corruption
as if they were the result of individual traits of character rather than
of institutional causes blinds us to possibilities for institutional reform
that will make corruption less likely.

The next section will be devoted to distinguishing between two dif-
ferent causal patterns that can lead to institutional causes giving rise to
individual corruption. But before I turn to that distinction, I want to fore-
stall a concern that my account might raise. As we shall see, the account
requires that we broaden the extension of the concept of “individual ben-
efit” well beyond the manner in which it is standardly construed in most
accounts of corruption. What might be termed “folk” accounts of corrup-
tion standardly view the benefits that individual office-holders derive
from the abuse of the prerogatives of their offices as financial. A (morally)
corrupt public official accepts a bribe, and in return he grants a lucrative
public contract to a suboptimal bid. A physician in a public health system
accepts payoffs in order to manipulate the queue for some medical pro-
cedure. Thought of corruption elicits images of brown envelopes stuffed
with cash being handed off in dark alleys, or of illicit wire transfers. We
might at the limit extend our standard conception of corruption to include
the office-holder requiring sexual favors in order to deliver a service
related to his office.

In what follows I will argue that there are reasons to extend the scope
of the concept of “benefit” that we include in our account of corruption.
People can benefit from their positions in ways that risk diverting an
institution from its purpose in ways that have nothing to do with money
or sex. As I will suggest below, they can benefit in ways that endanger
the institutions to which they belong by ascribing disproportionate and
dysfunctional weight to winning (in legal or business settings) or to the
identity-related benefits that stem from their political party thriving. The
extension of the concept will give rise in the reader to the concern that in
extending the concept of corruption so that it encompasses not just indi-
vidual moral turpitude but also nonmaterial incentives to act in ways that
end up diverting the institutions to which one belongs from its purpose,
and by focusing on institutional dysfunction rather than on individual
malfeasance, we have not so much extended the concept of corruption as
replaced it.

In an important recent article, P. Y. Néron has spelled out a number
of challenges that institutional accounts must face. According to Néron,®
institutional accounts risk hitting up against three interrelated flaws.
The first is one of scope: institutional accounts risk labeling all institutional
dysfunction as corruption, regardless of the particular etiology of the dys-
function. Second, in so doing, they risk bypassing the most perspicuous

6 Pierre-Yves Néron, “A quoi sert la conception institutionnelle de la corruption?” in The
Ethics Forum 9, no. 1 (2014) : 103-125.
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explanations of dysfunction, and correspondingly, the most effective
routes for the correction of a dysfunction. For example, the failure of the
market to internalize the externalities caused by polluting firms is per-
haps better thought of as one of market failure than of corruption. Third,
and perhaps most importantly for present purposes, Néron points out that
any account of corruption risks “essentializing” the institutions which are
deemed to have been corrupted, say, by a change of norms. Institutionalist
theories of corruption cannot, in other words, claim to be purely descrip-
tive. They must, either explicitly or implicitly, bring a normative theory
about the institution’s proper purpose and functioning to bear upon
their assessment that it has been designed or constructed in a “corrupt”
manner. Such accounts risk being justly perceived as question-begging by
those who hold another view about the ends that it is appropriate to view
an institution as serving, and about the norms that it is accordingly
appropriate to view the functioning of the institution as constrained by.
The latter concern is affirmed by Mark Philp, who in the specific context of
political corruption, writes that “definitional disputes about political cor-
ruption are linked directly to arguments about the nature of the healthy or
normal condition of politics.””

Néron’s challenge is, I believe, worth taking up, and I will view my
account as subject to its strictures. The functions on the basis of which
institutions are said to be corrupt must be argued for rather than simply
assumed. As later on in this essay I will be concerned principally with
the corruption of democratic institutions, the challenge will be to come up
with a general characterization of the purpose of democratic institutions
that is sufficiently broad as to be acceptable to a wide range of kinds of
democratic theory, without being empty in virtue of being so broadly
acceptable. The challenge will also be to be able to characterize corruption
as a particular kind of institutional decay, rather than as a category that
encompasses all manner of institutional dysfunction.

In order to better understand the specific form of institutional corrup-
tion that I want to bring into focus in this essay, I need, however, to make
and discuss a set of distinctions that will allow us to distinguish between
different kinds of corruption.

III. THREE KINDS OF INSTITUTIONAL CORRUPTION

There are a number of ways in which institutions themselves can be
sources of corruption. We have already briefly referred to two of these, but
in the present section of this essay I would like to go into more detail about
the way in which institutional corruption can arise in order to distinguish
these two kinds of cases from the one that I want to bring into focus.

7 Mark Philp, “Defining Political Corruption,” in Political Studies XLV (1997): 436-62.
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Let us begin with an informal definition of what institutions are. Institu-
tions, at a first approximation, are sets of rules through which benefits and
harms are allocated. These rules are defined on the basis of some sense of
how it is appropriate for these benefits and harms to be distributed. Rules
have no justification independent of the values and norms on the basis
of which an institution is designed in the first place. One way in which
corruption can take hold in an institution is when rules are intentionally
introduced into the functioning of the institution that foreseeably divert it
from those values and norms.

An example of such deliberate institutional corruption is that of the
gerrymandering of the electoral map designed to decrease the electoral
impact of a group whose electoral behavior is deemed to be deleterious
to the electoral prospects of a powerful group that is institutionally situ-
ated so as to exercise disproportionate weight on the manner in which
electoral boundaries are set up. In establishing that gerrymandering of
this kind constitutes institutional corruption, one should be mindful of
the concerns voiced by Néron in the article referred to above. One must
avoid begging the question by not assuming that some highly specific set
of values and norms is criterial for the manner in which electoral districts
should be set up. Thus, for example, someone who defined corruption of
the electoral system as any intentional departure, say, from the criterion of
strict populational proportionality, would be begging the question against
views according to which criteria other than proportionality, say regional
parity, ought to be integrated into the design of an electoral system. Racial
gerrymandering—the redrawing of electoral boundaries in ways that
cannot be plausibly explained in any other way than by the desire to water
down the electoral impact of specific racial groups—offends against any
plausible such set of criteria. Whatever the right mix of norms and values
to embody in an electoral system, any reasonable proposal will exclude
the deliberate electoral marginalization of specific groups.

Compare deliberate gerrymandering of the kind just described to the
effects that might result from electoral redistricting aimed at the achieve-
ment of defensible criteria. In Canada, for example, rural ridings are com-
prised of far fewer voters than urban ones. Although it is a departure from
the principle of strict proportionality, the disproportion reflects the impor-
tance of balancing the electoral representation of individuals with the rep-
resentation of regions. The effect of this balancing is to reduce the weight
of the vote of ethno-cultural minorities, who tend to concentrate in urban
areas.® Now, it is far more difficult, on a conception of corruption duly
constrained by Néron’s concerns, to argue that the electoral system has
been corrupted in the Canadian case, to the extent that the electoral map

8 Michael Pal and Sujit Choudhry, “Still Not Equal? Visible Minority Vote Dilution in
Canada,” in Canadian Political Science Review 8, no. 1 (2014): 85-101.

ssaud Aussanun abpuquied Ag auljuo paysiand 6700006 152505920S/£L0L°01/B10°10p//:sdny


https://doi.org/10.1017/S0265052519000049

CORRUPTION IN ADVERSARIAL SYSTEMS 229

can be seen as reflecting a mix of reasonable normative concerns, even
though it has the regrettable consequence of diluting the vote of ethno-
cultural minorities,® than it is to do so in the case of an electoral map that
cannot plausibly be interpreted in any other way than as reflecting the
wish on the part of those who control the process of redistricting to reduce
the weight of such votes.

It is clear, moreover, that the example of electoral gerrymandering pre-
serves the focus on individuals as vehicles, though not as originators, of
corruption. In a gerrymandered system, the incentive of candidates to
win, though in and of itself blameless, ends up serving the purposes of
those who have manipulated the electoral system so as to serve the pur-
poses of racists, rather than the public good.

Thus, a first way in which institutions can become sources of corrup-
tion has to do with cases in which the rules on the basis of which these
institutions operate lead them to derogate from the values and norms
on the basis of which they ought to operate. In order to make the con-
dition embodied in the last clause as non-question-begging as possible,
the normative grounds on which such assessments are made must be
as inclusive as possible, and must not exclude any reasonable constru-
als of the values and norms that can be taken to guide and constrain an
institution.

Institutions can also be sources of corruption when they generate per-
verse or conflicting sets of incentives.!” Examples abound in this connec-
tion. Think of schemes that are in and of themselves blameless, such as
those designed to improve the accountability of educational institutions
by linking funding and pay increases to educational achievement. On the
face of it, such schemes are in line with the values and norms that on any
plausible account should be central to the education of children, namely,
to ensure that all children receive quality education, and that the inter-
ests of all children are counted equally in the attempt to achieve this end.
Now, as has been widely reported, schemes such as this, when they are
designed without sufficient attention to the foreseeable consequences of at
least some modes of implementation, risk undercutting the very laudable
goals that they were meant to serve. For example, educational institutions
can be led to lowering academic standards in order artificially to increase
reported rates of successful completion. High-quality teachers can be dis-
incentivized from taking on the most demanding pedagogical challenges,
challenges that they are ex hypothesi best qualified to meet, for fear of
having their salaries affected by the predictably lower rate of success that

° This is not to say that there are not other ways in which it can be criticized because of its
marginalization of minority votes.

10 For a general account of the problems inherent in thinking of institutions in terms of
incentives, see Ruth Grant, Strings Attached. Untangling the Ethics of Incentives (Princeton, NJ:
Princeton University Press, 2011).
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such classrooms might give rise to.!! Similar sets of perverse incentives
that lead institutions to be diverted from the goals that they have been
designed to serve can also be detected in health care systems in which
quantitative indicators are used to evaluate the effectiveness of physicians,
or of health care systems as a whole. The lowering of standards necessary
in order to appear to meet quantitative objectives, putatively put in place
in order to increase the amount of health that a health-care system pro-
duces, ends up giving rise to less health.!2

Perverse incentives can also be generated when the discrete institutional
goals that are written into bureaucratic structures meant to be coordinated
within a complex institution come into conflict. Anyone who has worked
within a modern university has at some point or another been faced with
a “tail wagging the dog” logic in which bureaucratic and administrative
logics that are meant to subserve academic ends end up subordinating
academic ends to their own, for example by imposing financial report-
ing requirements so onerous as to disincentivize the pursuit of ambitious
funded research projects.

Again, and cleaving to the worries about institutional accounts of cor-
ruption put forward by Néron, speaking of corruption in these cases does
not involve evaluating institutions on the basis of controversial criteria.
Rather, it involves noting the ways in which, for instance, setting up struc-
tures and procedures for the measurement of an institution in meeting
its own objectives ends up detracting from the attainment of those very
objectives. The critique is internal, grounded in the goals and values that
constitute the DNA of the institution in question itself. Does speaking of
corruption in these cases succumb to the temptation, also warned against
by Néron, to express all issues of institutional dysfunction in terms of
corruption? Again, I think that this account of the sources of institutional
corruption leaves room for other forms of dysfunction including (in the
economic realm) market failure, or inefficiency, or what Seumas Miller
calls “corrosion”: “Acts of institutional damage that are not performed by
a corruptor and also do not corrupt persons are better characterized as acts
of institutional corrosion.”!3 He provides as an example the underfunding
of an institution such as the court system that can lead over time to the
diminution of the quality of adjudication due to, among other things, the
lesser resources for the training of magistrates. An account that includes
the corruption of institutional purposes due to the perverse incentives
that can sometimes be generated by the introduction of institutional

' Tames E. Ryan, “The Perverse Incentives of the No Child Left Behind Act,” in 79 New York
University Law Review 932 (2004).

12 For general concerns about the perverse incentives related to performance indicators,
see Carol Propper and Deborah Wilson, “The Use and Usefulness of Performance Indicators
in the Public Sector,” in Oxford Review of Economic Policy 19, no. 2 (2003): 250—-67.

13 Miller, op. cit.
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mechanisms aimed to abet the achievement of an institution’s goals, but
which ends up subverting them can still make room for other forms of
institutional dysfunction, and does not run the risk of claiming that all
institutional failures are instances of corruption.

I want now to focus on a third source of institutional corruption, which
will be the focus of the rest of this essay. To begin to distinguish it from
the sources of institutional corruption we have been discussing thus far,
let me note the following feature of the kinds of mechanisms that lead to
institutions becoming corrupted by perverse incentives. In these cases,
the mechanisms in question are largely extrinsic to the goal pursued by
the institution. That is, although measurement—along with the “mea-
surement traps” that schemes that have not been well thought out can
generate—is a natural concomitant of any goal-oriented institution (in
that it is quite natural for agents both within and outside stakeholders of
the institution to want to measure the success of the institution in meet-
ings its goals), particular modes of measurement are not strictly called
for either by these goals, or indeed by the desire to measure the degree to
which they have been met. Measurement techniques that incorporate
qualitative as well as quantitative indicators are at first glance equally
well-suited to achieving the objectives of measurement. What’s more,
they are likely to avoid the production of the kinds of perverse incen-
tives to which I alluded briefly above. Thus, the features of the institu-
tions we have been considering that risk corrupting them are extrinsic
to the purpose of the institution itself.

Compeare this kind of case to the way in which classical political thinkers
envisaged the corruption of political regimes.!* For Aristotle, for example,
each regime had its particular form of corruption, which emanated from a
potentiality that was already present even in the ideal form of the regime
in question. Thus, as is well known, government by the few can degen-
erate into oligarchy, rule by the one can give rise to tyranny, and a polity
ruled by the many can degenerate into mob rule. These processes of cor-
ruption are generated by forces and tendencies that are already present
in each form of regime. Since such corruption is intrinsic to the regime
in question, rather than resulting from extrinsic mechanisms as in the
cases discussed above, it is much more difficult to build bulwarks into the
functioning of the corresponding institutions in order to fend it off. That
is why classical writers such as Aristotle tended to see the corruption of
regime types as inevitable. On his view, it was just a matter of time before
the institutions associated with a regime type succumbed to their internal
destructive logics.

The classical account of internal forces associated with each regime
form leading to its corruption has come to seem antiquated, though there

14 Aristotle, The Politics, ed. C. D. C. Reeve (Indianapolis, IN: Hackett Publishing,
2017), bk. V.
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are hints of a resurgence of classical-style thinking in trying to figure out
how populism is related to democracy.!> Part of the reason for this is that
political theory has not really taken seriously that there might be noncor-
rupt versions of the regime types that classical authors still took seriously,
such as aristocracy and monarchy. But I would argue, and this will be the
burden of the last part of this essay, that there is a tendency inherent in
democracy that can give rise to a distinctive kind of corruption that has so
far been understudied, or at the very least not studied as a form of corrup-
tion. And by this I mean the fact that democracy belongs to the set of what
I will refer to as “adversarial systems.”

IV. THE PROBLEM OF CORRUPTION IN ADVERSARIAL SYSTEMS

We are so accustomed to the central economic, legal, and political insti-
tutions of many modern societies that we sometimes fail to notice that
they are commonly built around analogous principles of institutional design.
They seek to achieve a social good through constrained competition.'®
The market, at least according to the free market theories that underpin
the defense of market institutions, makes everyone benefit from the self-
serving motivations of those who bring goods to market in order to make a
profit. The competition of multiple such individuals and firms moves each
market competitor to try to produce better products at a better price, and
through the operation of the hidden hand, everyone is made better-off.

Many Western countries, including Canada and the United States, also
organize their legal systems on an adversarial basis. Rather than having a
“juge d’inquisition” whose main function is to ascertain the truth, legal pro-
cedures in adversarial settings pit opposing parties against one another,
private parties in civil matters, and accused individuals against the state
in criminal cases. Here again, the hypothesis at the basis of the adver-
sarial procedure is that the relevant rights are best protected—and thus
the result of a legal process best reflects what justice requires—when each
party is zealously defended by counsel, rather than when one legal agent
sets out to discover “the truth.”

Democracy is also an adversarial system. As a matter of fact, it is doubly
adversarial. Representatives are selected through competitive elections,
and the legislative process also pits a governing party against what in
Westminster parliamentarianism is referred to as the “loyal opposition.””

15 See, for example, Jan-Werner Miiller, What is Populism? (Princeton, NJ: Princeton Uni-
versity Press, 2016).

16 For an early attempt at delineating the ethical challenges associated with adversarial
systems, see Arthur Applbaum, Ethics for Adversaries. The Morality of Roles in Public and Pro-
fessional Life (Princeton, NJ: Princeton University Press, 2000).

7On the role of the opposition in parliamentary systems, see Jeremy Waldron, “The Prin-
ciple of Loyal Opposition,” in Political Political Theory (Cambridge, MA: Harvard University
Press, 2016).
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The common feature of these three systems is that they all purport to
pursue some public good (in the nontechnical sense of the term), and to
do so in a manner that is impartial relative to all contending parties and
interests, despite the fact that none of the central actors within the system
directly aims at that public good. The law, democratic politics, and the
market are all geared toward some public good as a “system effect,” one
that is best achieved when each protagonist within the system acts on the
basis of a competitive “role morality.”

As we have seen, in some cases, the potential for corruption comes from
the malfeasance of individual agents, who are impelled by motivations for
private gain that are dysfunctional from the point of view of the institution’s
ability to achieve its end. In other cases, institutional corruption emanates
from norms and rules themselves, either because they have been inscribed
in institutions by agents who manage to instrumentalize the institution in
question to their (partial) ends, or from the perverse incentives that might
be generated by imprudent but morally faultless institutional design.

The particularity of the challenge posed by adversarial systems is that
the very partial and self-serving motivations that are required in order to
make an adversarial institution operate the way that it should in order
to achieve its ends are also the motivations that, if unchecked, risk cor-
rupting the institution and diverting it from these ends. The motivation to
achieve profit is not self-limiting. It does not spontaneously adhere to the
conditions that must be in place in order for the market to serve its public
purpose. On the contrary, the motivation to extract maximum profit in
such settings comports quite well with information asymmetries, with the
formation of monopolies and cartels, and the like. Similarly, lawyers who
have been trained that winning in the competitive settings that trials rep-
resent do not spontaneously observe legal rules of discovery—rules about
the sharing of evidence with opposing counsel—or the myriad other pro-
cedural constraints through which the competition between parties is
maintained on a more or less even playing field. Democratic partisans,
or so I shall suggest, are also prone to unchecked partisanship that might
upset the adversarial logic through which democratic institutions are
thought to best pursue the public good.

In Ethics for Adversaries, which is still pretty much the only attempt at
dealing with the ethical challenges posed in adversarial systems, Arthur
Applbuam argues that despite the fact that they are pitted as adversaries
within the institutional settings in which they take part, lawyers (who are
central to Applbaum’s account) should not diverge to an excessive degree
from ordinary morality. His is an account that minimizes the degree to
which these kinds of institutional actors should be guided by specific
“role moralities.”18

18 Applbaum, op. cit.
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I disagree. The functioning of competitive institutions is premised upon
partiality and partisanship. It is because each lawyer is zealously com-
mitted to the victory of the party that she represents that she will be
motivated to uncover as much evidence as she can that supports her cli-
ent’s case. If each lawyer in a legal matter does this, then judge or jury
will be able to come to an understanding of “what really happened” on
the basis of the best available evidence, full stop. The urge to constantly
increase market share, shared by all competitors in the marketplace is simi-
larly the motivation through which consumers benefit from the best goods
at the best prices. Better to constrain and channel the self-serving motiva-
tions of institutional agents who are moved by the desire to win (rather
than by the wish to do good, or to achieve justice) than to select and to
socialize agents in such contexts into an ordinary morality, one that does
not take into account the particularities of the institutional environments
in which adversaries operate, and the degree to which the attainment by
the institutions in question of their constitutive goals depends upon their
comporting themselves as adversaries. Adversarial institutional schemes
truly do require institutional design to “economize on virtue,” and adver-
sarial character traits to be channeled in a way that avoids their giving rise
to institutional corruption. Thus, these schemes have rules against collu-
sion and the exploitation of information asymmetries in market institu-
tions, and rules about the disclosure of evidence and the introduction of
evidence in trial, rather than institutional agents who are spontaneously
moved to self-limit the tactical and strategic advantage they can have over
adversaries. Needless to say, the capacity of such safeguards to contain
and channel self-seeking behavior is one that requires constant vigilance
on the part of regulators, as competitors seek to exploit loopholes and
blind spots in regulatory frameworks.! I shall suggest below that the
same is true of the taming of partisan passions.

V. THE ADVERSARIAL THREAT TO DEMOCRACY

I want to argue that democratic systems are vulnerable to this third kind
of corruption. That is, they are prone to the kind of institutional corruption
that arises when incentives to placing individual benefit in the exercise of
one’s institutional functions are built into the very logic of the institutional
design of democracy, rather than being susceptible to institutional cor-
ruption due to the injection of a perverse incentive that is external to the
incentives normally generated by the system itself (as in the second model
of institutional corruption briefly described above).

¥ For a largely congruent view of the tasks of business ethics, see Joseph Heath, “An
Adversarial Ethic for Business,” in Morality, Competition, and the Firm. The Market Failures
Approach to Business Ethics (Oxford : Oxford University Press, 2014).
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Representative democracies are, as was briefly stated above, dou-
bly adversarial. First, representatives in legislative bodies are selected
through competitive elections that are contested by political parties, part
of whose function is to promote the electoral fortunes of party candidates.
In a metaphor that is quite telling of the way in which elections are con-
tested, parties set up “war rooms” in the run-up to elections.

Second, representative institutions in modern democracies are them-
selves set up in an adversarial manner. Representatives do not lose their
party identities when they are elected to the legislature, and when they
take up official functions therein. The very architecture of most parlia-
ments speaks to the degree to which the functioning of legislatures con-
tinues the adversarial logic set in motion by elections. Members of parties
typically sit together. The governing party or coalition typically sit across
from one another. In Westminster parliamentary systems, for example,
there are myriad ways in which the adversarial nature of Parliament
is dramatized. Elected officials are not supposed to “cross the aisle,”
for example, as newly minted Canadian Prime Minister Justin Trudeau
found out when he was criticized for crossing the aisle to the opposi-
tion side in order to get members from other parties to return to their
seats and consequently prevent the delay of a vote that was scheduled
to be held in the House of Commons.

More substantively, the business of government is built around an
adversarial logic in which an opposition party is tasked with the respon-
sibility of critiquing the governing party’s legislative agenda (even when
they do not have a sufficient number of members in parliament to prevent
the government from securing a majority of votes). Opposition parties are
expected to oppose the government, at least in the initial phases of the pre-
sentation of proposed legislation. For all the talk of “bipartisanship” and
“reaching across the aisle” that has become fashionable in the criticism of
modern democratic systems, a “loyal opposition” that was too pliant to
the will of the governing party risks being seen as not doing its job.2

Though political parties have been derided as vehicles through which
the competitive logic is institutionalized by political thinkers as different
as James Madison and Jean-Jacques Rousseau, they have established
themselves as essential features of democratic systems. Many states that
are in effect single party states pay lip service to the trappings of the party
system by tolerating toothless opposition parties. At the level of theory if
not always of practice, democracy in the world today just is multi-party
democracy.

The rise of parties in modern democracies can undoubtedly be explained
in a variety of normatively uninteresting ways. For example, there are no
doubt organizational gains for political candidates in being able to draw

20 Cf. Jeremy Waldron, “The Principle of Loyal Opposition.”
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upon the resources that parties put at their disposal. Candidates whose
ideological differences are not great have a considerable incentive to put
those differences to the side in order to affiliate themselves with a political
party whose financial and organizational weight is greater than an indi-
vidual candidate’s could ever be.

But there are also a number of normative arguments that favor political
parties, and the particular kind of adversarial system that political parties,
as opposed to non-aligned individual candidates and representatives set
in motion, as desirable institutional realizations of the democratic ideal.?!

To get a fix on the important role that political parties can play in mod-
ern democracies, consider the complex roles that governments must per-
form. They must implement policies in a wide range of policy domains,
where decisions in one domain often impact decisions in others; this is
(i) in part, for budgetary reasons, (ii) because each policy decision involves
opportunity costs—that is, some policies could have been implemented in
another area but for the decision to implement the policy in question, and
also (iii) because the coherence of an overall policy agenda simply makes
it the case that decisions in some areas call for policies in another. For
example, the decision to reduce greenhouse emissions has logical conse-
quences in the area of urban planning, where denser settlement patterns
and a privileging of public transport infrastructure over roads made for
private vehicles are natural corollaries of the aforementioned environ-
mental policy.

Another way to make this point is that governments enact platforms,
which are integrated sets of policies with respect to the wide range of
policy areas concerning which governments are expected to enact policy.??
Such platforms are integrated at least in the two senses noted above, namely
that they reflect the trade-offs which policy choices sometimes require,
and attempt to avoid different policy domains being thought of in policy
“silos,” that is, without regard for the way in which decisions made in one
area have implications for the way in which policies in other areas should
be articulated. They are integrated in a third way as well, in that the polit-
ical parties which, as we will see in a moment, are best situated to produce
platforms, articulate their policies, as well as the trade-offs that they often
require, on the basis of a number of overarching values that distinguish
one political formation from another, rather than in an ad hoc manner.

2 There has in recent years been an impressive revival of interest in political parties among
political theorists. See Nancy Rosenblum, On the Side of the Angels. An Appreciation of Parties
and Partisanship (Princeton, NJ: Princeton University Press, 2008); Russell Muirhead, The
Promise of Party in a Polarized Age (Cambridge, MA: Harvard University Press, 2014); Jonathan
White and Lea Ypi, The Meaning of Partisanship (Oxford: Oxford University Press, 2016); Matteo
Bonotti, Partisanship and Political Liberalism (New York: Oxford University Press, 2017).

2T have developed the idea of a “platform” as a normative idea in “Integrating Interme-
diate Goods to Theories of Distributive Justice: The Importance of Platforms,” in Res Publica
21, no. 2 (2015): 171-83.
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Platforms are thus epistemically complex objects. Part of the justifica-
tion for political parties is that they are incubators for policy platforms.
Robert Goodin has shown that a democracy in which elections were con-
tested only by individual, non-aligned candidates would be unlikely to
generate platforms. Individual candidates would be unlikely to have
policy proposals across the full range of policy domains, and even if they
did the election to a legislature of a multitude of representatives who all
had their own policy platforms would give rise to a cacophony.?® Political
parties, by bringing together people with different interests and priorities,
but whose commitment to the same range of overarching values incline
them to hash out their differences within a common platform rather than
facing the electorate separately, provide the raw material through which
platforms are wrought.

Political parties perform an important epistemic function by providing
a setting within which platforms through which a party would, if elected,
govern, but they also perform an important epistemic function vis a vis the
electorate. By organizing the potentially infinite set of policy proposals
and combinations thereof into a manageable number of such sets, they
make the task of the electorate less epistemically intractable than it might
otherwise be. What's more, electoral competition motivates political cam-
paigns to present their platforms in the best possible light, and to critique
the platforms of other parties, a process that leads each party to have to
respond to the criticisms that have been leveled at them. Electoral compe-
tition among political parties thus serves an epistemic function analogous
to that fulfilled by legal adversaries in a trial. Each side is motivated to
win, but in putting forward an argument for their case that is tailored
with a view to winning, they provide judges and juries with better infor-
mation with which to arrive at a correct legal judgment than if they were
operating on the basis of information and arguments provided outside the
context of the adversarial context.?

The epistemic function of parties is connected to a moral function. One
of the reasons that political parties have been seen with suspicion by
political theorists as different as Madison and Rousseau has had to do with
their fear of faction, the fear that political parties would reflect and harden
existing social fissures, and perhaps even create some new ones. Polit-
ical parties have been seen by some as symptoms of a hopelessly rifted
society. As Jonathan White and Lea Ypi have argued, however, political
parties can also be the institutional mechanisms through which faction is
transcended. By being forced to bring their case to the general electorate,
political parties that may very well have originated in particular sections

23 Robert Goodin, “The Place of Parties,” in Innovating Democracy (Oxford: Oxford Univer-
sity Press, 2008).

24 On the epistemic function of trials, see Larry Laudan, Truth, Error, and Criminal Law
(Cambridge: Cambridge University Press, 2006).
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of society (be they class-based, regional, or whatever) need to present
their favored sets of policies as ones that are good for society in general.
Though the presentation of what at the outset may have been a set of pol-
icies designed with the good of a particular segment of society in mind as
generally good may originate in self-serving motivations, the fact of having
to present a set of policy proposals as proposals for the general good ulti-
mately has a transformative effect.

If this thumbnail account is plausible, then political parties help demo-
cratic systems achieve their purposes, which is to allow for some account
of the general good to be operative in the processes of government. It is
therefore not just a fact, but also, all things equal, a normatively desirable
fact that political parties have come to occupy the central role they have in
most actually existing democracies.

Political parties, however, give rise to partisanship.?® By partisanship
I refer to a range of incentives and motivations that lead party members
to act on behalf of the political party. At the most obvious and superficial
level, partisans want to win because of the benefits that will accrue to them
if they do. Candidates want to win because if they do they will be mem-
bers of government, perhaps even members of cabinet, rather than being
stuck on the opposition benches. Party operatives want to win because if
they do they will gain the status, prerogatives and powers that come from
holding offices within a governing administration.

But at a deeper level, party members identify with their parties. In
societies with strong political party traditions, parties are not just dispos-
able instruments that serve the purposes of ambitious individuals. Rather,
they are central to the identities of those who work within them, and for
many members, parties are an important source of community. Winning
elections for the party member is not just a path toward the attainment of
instrumental goods of the kinds that were briefly mentioned above. It is
at least to some degree a way in which the self and its core commitments
are affirmed. Conversely, losing, for the partisan, is felt as a devalorization
of self. The deep expressions of emotion that are seen around the world
on election nights by both winners and losers reflect the fact that partisans
take winning and losing personally.

The set of incentives and dispositions of character that make up parti-
sanship are essential to democratic systems. They provide party members
with the motivation to work for the victory of their party. In the same way
that the martial traits of character that tend to be selected for among trial
lawyers conduce to the good of the adversarial legal system by moti-
vating them to present the best case they can so as to ensure the victory
of their client or of their cause, partisanship motivates the partisan to put

% The benefits and disadvantages of partisanship for democratic societies is a central
theme of the works by Rosenblum, Muirhead, White and Ypi, and Bonotti.
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party ahead of self in working tirelessly to present to the electorate a
vision of the common good that is as attractive as possible. When parti-
sans of different parties are motivated in the same way, the electorate can
make decisions on the basis of their conception of the result of a debate
within which each side has presented the best possible picture of them-
selves and of the kind of society that they would promote if they managed
to form the government.

However, the kind of corruption that is a permanent risk of multi-party
democracies results from the very set of motivations, incentives, and traits
of character that constitute partisanship and that, as we have seen, are
an essential motivational condition for the party system performing the
epistemic and moral functions that we associate with it. In the same way
the martial traits of character arguably possessed by the modern trial
lawyer can cease to serve the cause of truth and justice when these traits
are unconstrained, so the traits that make up the moral psychology of the
partisan can also, if unchecked, divert the democratic system from the
purpose that political parties and the partisans that staff them are in cer-
tain sets of circumstances well equipped to promote.

Consider two ways in which partisanship can go awry. The first charac-
terizes the behavior of the partisan during election campaigns. The claim
made on behalf of parties and of partisans is that they provide important
settings for crafting proposals concerning alternative visions of govern-
ment, and essential vehicles through which platforms are delivered for
consideration and debate to the electorate. The assumption here is that
the desire to win will lead parties and partisans to draft platforms that are
as attractive and compelling as they possibly can, to present the strongest
possible arguments for them, and to subject the alternative proposals of
other parties to the kind of scrutiny that will require that these arguments
be refined in order to withstand critique.

But the desire to win—to promote the interests of party—can (and in
the real world of electoral politics often does) come uncoupled from this
epistemic function. If election rules are set up in such a way as to allow
political parties to win elections in other ways than by presenting attractive
policy platforms to the electorate and by loyally but vigorously critiquing
the proposals of opponents, then partisanship can become a corrupting
force. It can lead to a form of individual corruption, whereby members
of political parties confer benefits upon themselves through their actions
as party members and officials (electoral victory and the instrumental
and identity-based goods that flow from it). And it can lead to institu-
tional corruption, in that the interests of party can come to subordinate the
general good, which engagement by parties in rational contestation and
defense of platforms can otherwise reliably track.

Consider a second way in which partisanship can lead to corruption;
this way concerns the behavior of partisans, be they elected officials or
party operatives, after elections have been held, in the everyday operation
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of legislative bodies. Putting party first—for example, refusing to consider
policy proposals put forward by members of opposition parties simply
because they originate with the opposition, or refusing to consider com-
promises with opposition parties that might give rise to better policies—
can in the post-election setting be seen both as an example of individual
corruption, and as a source of institutional corruption. At the individual
level, putting party first in the ways just briefly described can confer upon
the individual the benefit of not having to compromise his identity, of
being able to indulge in a form of political purity which, though it may
make the partisan feel good about himself, may very well be dysfunctional
from the point of view of enacting policy that serves the public good. At
the institutional level, moreover, this form of unconstrained partisanship
diverts the institutions of democracy from what should quite uncontro-
versially be seen as their function: namely, to give rise to government that
tracks the public good.

This kind of corruption quite plainly satisfies Néron’s test. It is com-
patible with an inclusive conception of what the purposes of democracy
are, which I have characterized here quite broadly as government in the
service of the public good. It does not lead to a conception of democratic
corruption that is so broad as to exclude other ways in which democratic
dysfunction can occur. Rather, it focuses quite narrowly on one source
of dysfunction, namely, the operation of the unconstrained motivations,
incentives, and traits of character associated with partisanship. Moreover,
it corresponds to the second, and arguably the more intractable way in
which corruption can emanate not from individual moral turpitude, but
from the sets of incentives generated by an “internal” feature of the insti-
tutional setting within which office-holders find themselves, namely, that
of political parties. The challenge of the kind of corruption we have iden-
tified here is that it stems not from a feature of the set of institutions we
have been examining that can be easily distinguished from the institutions
in question (like the measurement of quantitative indicators can be sepa-
rated from the education system), but from a feature that on the contrary
is quite central to it.

How can the potential for partisanship to corrupt democracy be limited
without sacrificing the very great benefits that it affords modern demo-
cratic systems?

There are two kinds of strategy that might be adopted. The first identifies
excessive zeal of the individual partisan as the source of the problem of
democratic corruption, and would envisage ways in which to educate and
socialize partisans so that they exhibit the virtues of partisanship without
lapsing into its vices. Although I do not want to exclude such educative
strategies outright, I am skeptical about them, for generally Madisonian
reasons having to do with the imperative to design institutions in ways
that “economize on virtue,” but also for the Clausewitzian reason that the
kinds of traits of character that are exhibited in adversarial systems are
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not easily self-limiting. In the absence of external constraints, adversarial
processes tend to escalate, as it is not rational for either side in a contest to
be the first to exhibit self-restraint.

If this is the case, then the cure for the kind of corruption of democ-
racy that partisanship creates will be institutional rather than individual.
We must identify the specific moments in the life of democracies where
unconstrained partisanship poses the greatest threat, and identify institu-
tional bulwarks that do not so much extinguish partisan energy as channel
it. For example, to revert to the two examples that I briefly described as
illustrations of democratic corruption, one can imagine electoral rules
being modified in ways that would make it difficult for partisans to un-
couple the desire for one’s party to win from the motivation to present an
attractive policy platform to the electorate. Electoral commissions might,
for example, require as a condition of receiving state funding that parties
submit party platforms meeting minimum standards within a certain
minimal time frame prior to elections. The second problem, that of “party
first” behavior in legislative forums, can be addressed in a variety of ways,
relating, for example, to the choice of electoral systems most likely to incen-
tivize cross-party compromise, or with rules governing the composition of
legislative committees.

VI. CoNCLUSION

I've argued in this essay that corruption is a broader and more perva-
sive problem than might be thought when focusing on the most spec-
tacular and media-friendly forms of corruption involving financial and
sexual inducements and morally compromised individuals. Incentives to
derive individual benefits of various kinds often have institutional, rather
than purely individual sources. The most difficult to deal with are the
cases in which the source of corruption is also central to the institution in
question functioning as it ought. Democratic institutions are vulnerable to
this form of corruption through the tendency for political parties to breed
the motivations and traits of character that make up partisanship. Dem-
ocratic theorists should, therefore, move the question of how to continue
to benefit from the motivation associated with partisanship, and from the
epistemic and moral properties of political parties, to the top of the agenda
of democratic theory.

Law, McGill University
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