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Introduction

On December 20, 2019, the Supreme Court of the Netherlands published its judgment in The State of the Netherlands
v. Urgenda. The judgment is largely a discussion of questions of Dutch law, but contains several conclusions that are
relevant from an international law perspective. In particular, the Court held that on the basis of the European Con-
vention on Human Rights (ECHR), the Netherlands has a positive obligation to take measures for the prevention of
climate change and that it was required to reduce its greenhouse gas (GHG) emissions by at least 25 percent by the
end of 2020, compared with 1990 levels.

Summary of the Proceedings

In 2007, the Netherlands had embraced a reduction target of 25 to 40 percent by 2020, compared with 1990 levels,
originally identified as one scenario in the 2007 Fourth Assessment Report of the Intergovernmental Panel on
Climate Change (IPCC),' stating that it aimed to reduce Dutch emissions by 30 percent by 2020. Yet in 2011,
the government indicated that it would not be able to meet the target, instead aiming for a 14 to 17 percent reduction.

In 2013, Urgenda (a Dutch non-governmental organization with a mission to contribute to sustainability and inno-
vation) initiated a lawsuit against the Dutch state with the aim of ordering the state to reduce Dutch GHG emissions
by 40 percent at the end of 2020, or at least by a minimum of 25 percent in comparison to the year 1990.

In the 2015 judgment of the Hague District Court,” Urgenda prevailed. The District Court ordered the state to “limit
the joint volume of Dutch annual greenhouse gas emissions, or have them limited, such that this volume will have
been reduced by at least 25% at the end 0f 2020 compared to the level of the year 1990.” The District Court based this
order on the doctrine of hazardous negligence, which is read into the provision on tort in the Dutch Civil Code:
behavior is inter alia considered tortious if it unnecessarily creates danger and thus is contrary to what “according
to unwritten law is deemed fit in societal interrelations” (Article 6:162). Contrary to Urgenda’s claim, the District
Court did not ground its conclusion directly in human rights law, nor could it rely directly on the United Nations
Convention Against Climate Change (UNFCCC)—although these sources did weigh heavily in the court’s interpre-
tation of hazardous negligence.

The state appealed, arguing inter alia that the Court had overstepped the boundaries of its role within the govern-
mental separation of powers. Urgenda filed a cross-appeal, arguing that it should be able to rely directly on the
human rights provisions stemming from the ECHR.

In its judgment of October 9, 2018, the Court of Appeal affirmed the District Court’s order and also accepted
Urgenda’s cross-appeal, basing its judgment on Articles 2 and 8 ECHR, protecting the rights to life and to
private and family life respectively.

The state instituted appeal in cassation. In September 2019, the Advocate-General and Procurator-General, the most
authoritative advisors of the Supreme Court, issued a lengthy opinion® in which they expressed their approval for the
judgement of the Court of Appeal and advised the Supreme Court not to quash the ruling. On December 20, the
Supremg Court decided accordingly, rejected all the state’s arguments, and affirmed the judgment of the Court of
Appeal.

* André Nollkaemper is Professor of Public International Law and the Dean of the Faculty of Law at the University of
Amsterdam. Laura Burgers this year defends her Ph.D. thesis on climate change litigation at the same law school. For further fuller analysis
of the judgment and broader discussion of the above points, see André Nollkaemper and Laura Burgers, 4 New Classic in Climate Change
Litigation: The Dutch Supreme Court Decision in the Urgenda Case, EJIL: TALK! (January 6, 2020), https://www.ejiltalk.org/a-new-classic-in-
climate-change-litigation-the-dutch-supreme-court-decision-in-the-urgenda-case.
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Relevant Points of Dutch Law

To understand the case, three points of Dutch law are helpful. First, Urgenda had standing to file a collective action
claim under Article 3:305a of the Dutch Civil Code.® The Supreme Court noted that the interests of residents of the
Netherlands in relation to climate change are sufficiently identical and can be “bundled,” so that legal protection by a
collective action suit can be more efficient and effective. It found that this was also supported by the 1998 Aarhus
Convention on access to information, public participation in decision-making, and access to justice in environmental
matters.

Second, under the rules of the Dutch Code of Civil Procedure, courts could take for granted those facts on which the
parties agree, and facts that are presented by one party and not (sufficiently) disputed by the other. Given that the
Dutch state agreed with Urgenda that climate change presented serious risks, the courts did not need to take a deci-
sion on these facts.

Third, on the basis of Article 93 of the Dutch Constitution, provisions of international law which may be “binding on
all persons,” are directly applicable in the national legal order. The Court of Appeal and the Supreme Court recog-
nized the direct effect of the ECHR, on which Urgenda could also rely. Many other principles that had no direct effect
were relied upon for interpretative purposes or to support conclusions reached partially on other grounds; these
included the UNFCC, the 2015 Paris Agreement, the obligation to exercise due diligence in preventing significant
transboundary harm, and the precautionary principle.

Key Holdings Relevant to International Law

A first important element of the judgment is that the Supreme Court agreed with the Court of Appeal that the obli-
gation of the Netherlands to take preventative action to reduce its GHG emissions by at least 25 percent by the end of
2020 could be grounded in human rights law. This gave a significant boost to the argument that climate change is a
human rights issue, articulated among others by the UN Special Rapporteur on Human Rights and the Environment
and the Human Rights Council,” the 2018 Advisory Opinion of the Inter-American Court of Human Rights
(IACHR),® some domestic court cases,” and a growing body of scholarship.®

The Dutch state had argued that even though it recognized the risks of climate change, Articles 2 and 8 of the ECHR
would not contain obligations to offer protection against risks of climate change. Its argument was that the risks
would not be sufficiently specific; that they would be of a global nature; and that in any case the environment
would not be protected by the ECHR.

The Supreme Court rejected these arguments and affirmed that the risks of climate change were squarely within
the scope of the European Convention. Building on the European Court of Human Rights’ (ECtHR) case law on
Article 2 and Article 8, it held that these provisions obliged the state to take measures against the risk of dangerous
climate change.

A second important element is that the Court read the target to reduce emissions by 25 percent by 2020 into the positive
obligations of Articles 2 and 8 of the ECHR. It did so on the basis of the so-called “common ground” method. The
ECtHR previously articulated that method in Demir and Baykara v. Turkey (§85-86):'! in the interpretation of the Con-
vention, courts can rely on international instruments, whether binding or not, as long as these “denote a continuous
evolution in the norms and principles applied in international law or in the domestic law of the majority of member
states of the Council of Europe and show, in a precise area, that there is common ground in modern societies.”

What transformed the 25 percent target from a scenario into “common ground” was the fact that it had been endorsed
in various shapes and forms by the yearly Conferences of the Parties to the UNFCCC and that the European Union
had taken this scenario as its point of reference. The Supreme Court found that these resolutions and statements
established a high degree of consensus on the urgent need for developed countries to reduce GHG emissions by
at least 25 to 40 percent by 2020, and that this consensus gives concrete meaning to the positive obligations
under Articles 2 and 8 of the ECHR. While the 25 percent target was a collective target, the Court found that it
fully applied to the Netherlands individually. This common ground method shows that the distinction between
legally binding obligations and resolutions or other non-binding documents can be relative.
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The third important point in the judgment relates to the argument of the state that the state was only a minor con-
tributor to climate change. Given that the problem of climate change is caused by contributions of a large
number of states (and other actors), could the Netherlands be singled out and held responsible for its (small)
share in the global climate problem? The Court held that the Netherlands was subject to its own independent
obligations and thus was bound to do its part to prevent harmful climate change, as defined by these obligations.
The Supreme Court not only referred to obligations under the ECHR, but also to the UNFCCC and the “no
harm” principle to drive home the point that each state has its own, independent obligations to prevent harm
from climate change. In this respect, the judgment simply reflects the general principle that the responsibility of
each participating state is determined individually, on the basis of its own conduct and by reference to its own
international obligations—the Supreme Court cited the commentary to Article 47 of the Articles on State Respon-
sibility in support of this principle.

On each of these three points, the judgment of the Supreme Court is likely to have influence on future climate change
litigation.

Implementation

Recent predictions indicated that, without further measures, the Netherlands would achieve reductions in the order of
20 to 21 percent compared with 1990 levels. The Supreme Court’s affirmation of the target of 25 percent within one
year will therefore be demanding. The Netherlands has already announced and started to implement measures to
speed up its reductions, including the early shutdown of coal plants and lowering the maximum speed on highways.
Further steps will be detailed later in 2020.
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Summary of the Decision

The issue in this case is whether the Dutch State is obliged to reduce, by the end of 2020, the emission of greenhouse
gases originating from Dutch soil by at least 25% compared to 1990, and whether the courts can order the State to
do so.

Urgenda s claim and the opinions of the District Court and the Court of Appeal

Urgenda sought a court order directing the State to reduce the emission of greenhouse gases so that, by the end of
2020, those emissions will have been reduced by 40%, or in any case at by at least 25%, compared to 1990.

In 2015, the District Court allowed Urgenda’s claim, in the sense that the State was ordered to reduce emissions by
the end of 2020 by at least 25% compared to 1990.

In 2018, the Court of Appeal confirmed the District Court’s judgment.

APPEAL IN CASSATION

The State instituted an appeal in cassation in respect of the Court of Appeal’s decision, asserting a large number of
objections to that decision.

The deputy Procurator General and the Advocate General advised the Supreme Court to reject the State’s appeal and
thus to allow the Court of Appeal’s decision to stand.

OPINION OF THE SUPREME COURT

The Supreme Court concludes that the State’s appeal in cassation must be rejected. That means that the order which
the District Court issued to the State and which was confirmed by the Court of Appeal, directing the State to reduce
greenhouse gases by the end of 2020 by at least 25% compared to 1990, will stand as a final order.

The Supreme Court’s opinion rests on the facts and assumptions which were established by the Court of Appeal and
which were not disputed by the State or Urgenda in cassation. In cassation, the Supreme Court determines whether
the Court of Appeal properly applied the law and whether, based on the facts that may be taken into consideration,
the Court of Appeal’s opinion is comprehensible and adequately substantiated.

The grounds for the Supreme Court’s judgment are laid down below in sections 48 of the judgment. These grounds
will be summarised below. This summary does not supersede the grounds for this judgment and does not fully reflect
the Supreme Court’s opinion.

DANGEROUS CLIMATE CHANGE

(see paras. 4.1-4.8, below)

Urgenda and the State both endorse the view of climate science that a genuine threat exists that the climate will
undergo a dangerous change in the coming decades. There is a great deal of agreement on the presence of that
threat in climate science and the international community. In that respect and briefly put, this comes down to the
following.

The emission of greenhouse gases, including CO2, is leading to a higher concentration of those gases in the atmo-
sphere. These greenhouse gases retain the heat radiated by the earth. Because over the last century and a half since the
start of the industrial revolution, an ever-increasing volume of greenhouse gases is being emitted, the earth is becom-
ing warmer and warmer. In that period, the earth has warmed by approximately 1.1°C, the largest part of which
(0.7°C) has occurred in the last forty years. Climate science and the international community largely agree on the
premise that the warming of the earth must be limited to no more than 2°C, and according to more recent insights
to no more than 1.5°C. The warming of the earth beyond that temperature limit may have extremely dire conse-
quences, such as extreme heat, extreme drought, extreme precipitation, a disruption of ecosystems that could jeop-
ardise the food supply, among other things, and a rise in the sea level resulting from the melting of glaciers and the
polar ice caps. That warming may also result in tipping points, as a result of which the climate on earth or in particular
regions of earth changes abruptly and comprehensively. All of this will jeopardise the lives, welfare and living
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environment of many people all over the world, including in the Netherlands. Some of these consequences are
already happening right now.

PROTECTION OF HUMAN RIGHTS BASED oN THE ECHR

(see paras. 5.2.1-5.5.3, below)

The European Convention on the Protection of Human Rights and Fundamental Freedoms (ECHR) requires the
states which are parties to the convention to protect the rights and freedoms established in the convention for
their inhabitants. Article 2 ECHR protects the right to life, and Article 8 ECHR protects the right to respect for
private and family life. According to the case law of the European Court of Human Rights (ECtHR), a contracting
state is obliged by these provisions to take suitable measures if a real and immediate risk to people’s lives or welfare
exists and the state is aware of that risk.

The obligation to take suitable measures also applies when it comes to environmental hazards that threaten large
groups or the population as a whole, even if the hazards will only materialise over the long term. While Articles 2
and 8 ECHR are not permitted to result in an impossible or disproportionate burden being imposed on a state, those
provisions do oblige the state to take measures that are actually suitable to avert the imminent hazard as much as
reasonably possible. Pursuant to Article 13 ECHR, national law must offer an effective legal remedy against a vio-
lation or imminent violation of the rights that are safeguarded by the ECHR. This means that the national courts must
be able to provide effective legal protection.

GLOBAL PROBLEM AND NATIONAL RESPONSIBILITY

(see paras. 5.6.1-5.8, below)

The risk of dangerous climate change is global in nature: greenhouse gases are emitted not just from Dutch territory,
but around the world. The consequences of those emissions are also experienced around the world.

The Netherlands is a party to the United Nations Framework Convention on Climate Change (UNFCCC). The objec-
tive of that convention is to keep the concentration of greenhouse gases in the atmosphere to a level at which a dis-
ruption of the climate system through human action can be prevented. The UNFCCC is based on the premise that all
member countries must take measures to prevent climate change, in accordance with their specific responsibilities
and options.

Each country is thus responsible for its own share. That means that a country cannot escape its own share of the
responsibility to take measures by arguing that compared to the rest of the world, its own emissions are relatively
limited in scope and that a reduction of its own emissions would have very little impact on a global scale. The
State is therefore obliged to reduce greenhouse gas emissions from its territory in proportion to its share of the
responsibility. This obligation of the State to do ‘its part’ is based on Articles 2 and 8 ECHR, because there is a
grave risk that dangerous climate change will occur that will endanger the lives and welfare of many people in
the Netherlands.

WHAT, SPECIFICALLY, DOES THE STATE’S OBLIGATION TO DO ‘ITS PART’ ENTAIL?

(see paras. 6.1-7.3.6, below)

When giving substance to the positive obligations imposed on the State pursuant to Articles 2 and 8 ECHR, one must
take into account broadly supported scientific insights and internationally accepted standards. Important in this
respect are, among other things, the reports from the IPCC. The IPCC is a scientific body and intergovernmental
organisation that was set up in the context of the United Nations to handle climatological studies and developments.
The IPCC’s 2007 report contained a scenario in which the warming of the earth could reasonably be expected to be
limited to a maximum of 2°C. In order to achieve this target, the Annex I countries (these being the developed coun-
tries, including the Netherlands) would have to reduce their emissions in 2020 by 25-40%, and in 2050 by 80-95%,
compared to 1990.
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At the annual climate conferences held in the context of the UNFCCC since 2007, virtually every country has
regularly pointed out the necessity of acting in accordance with the scenario of the IPCC and achieving a
25-40% reduction of greenhouse gas emissions in 2020. The scientifically supported necessity of reducing emissions
by 30% in 2020 compared to 1990 has been expressed on multiple occasions by and in the EU.

Furthermore, since 2007, a broadly supported insight has arisen that, to be safe, the warming of the earth must remain
limited to 1.5°C, rather than 2°C. The Paris Agreement of 2015 therefore expressly states that the states must strive to
limit warming to 1.5°C. That will require an even greater emissions reduction than was previously assumed.

All in all, there is a great degree of consensus on the urgent necessity for the Annex I countries to reduce greenhouse
gas emissions by at least 25-40% in 2020. The consensus on this target must be taken into consideration when inter-
preting and applying Articles 2 and 8 ECHR. The urgent necessity for a reduction of 25-40% in 2020 also applies to
the Netherlands on an individual basis.

THE POLICY OF THE STATE

(see paras. 7.4.1-7.5.3, below)

The State and Urgenda are both of the opinion that it is necessary to limit the concentration of greenhouse gases in the
atmosphere in order to in order to achieve either the 2°C target or the 1.5°C target. Their views differ, however, with
regard to the speed at which greenhouse gas emissions must be reduced.

Until 2011, the State’s policy was aimed at achieving an emissions reduction in 2020 of 30% compared to 1990.
According to the State, that was necessary to stay on a credible pathway to keep the 2°C target within reach.

After 2011, however, the State’s reduction target for 2020 was lowered from a 30% reduction by the Netherlands to
a 20% reduction in an EU context. After the reduction in 2020, the State intends to accelerate the reduction to 49%
in 2030 and 95% in 2050. Those targets for 2030 and 2050 have since been laid down in the Dutch Climate Act.
The State has not explained, however, that —and why — a reduction of just 20% in 2020 is considered responsible
in an EU context, in contrast to the 25-40% reduction in 2020, which is internationally broadly supported and is
considered necessary.

There is a broad consensus within climate science and the international community that the longer reduction mea-
sures to achieve the envisaged final target are postponed, the more comprehensive and more expensive they will
become. Postponement also creates a greater risk of an abrupt climate change occurring as the result of a tipping
point being reached. In light of that generally endorsed insight, it was up to the State to explain that the proposed
acceleration of the reduction after 2020 would be feasible and sufficiently effective to meet the targets for 2030
and 2050, and thus to keep the 2°C target and the 1.5°C target within reach. The State did not do this, however.

The Court of Appeal was thus entitled to rule that the State must comply with the target, considered necessary by the
international community, of a reduction by at least 25% in 2020.

THE COURTS AND THE POLITICAL DOMAIN

(see paras. 8.1-8.3.5, below)

The State has asserted that it is not for the courts to undertake the political considerations necessary for a decision on
the reduction of greenhouse gas emissions.

In the Dutch system of government, the decision-making on greenhouse gas emissions belongs to the government
and parliament. They have a large degree of discretion to make the political considerations that are necessary in this
regard. It is up to the courts to decide whether, in taking their decisions, the government and parliament have
remained within the limits of the law by which they are bound. Those limits ensue from the ECHR, among other
things. The Dutch Constitution requires the Dutch courts to apply the provisions of this convention, and they
must do so in accordance with the ECtHR’s interpretation of these provisions. This mandate to the courts to offer
legal protection, even against the government, is an essential component of a democratic state under the rule of law.
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The Court of Appeal’s judgment is consistent with the foregoing, as the Court of Appeal held that the State’s policy
regarding greenhouse gas reduction is obviously not meeting the requirements pursuant to Articles 2 and 8 ECHR to
take suitable measures to protect the residents of the Netherlands from dangerous climate change. Furthermore, the
order which the Court of Appeal issued to the State was limited to the lower limit (25%) of the internationally
endorsed, minimum necessary reduction of 25-40% in 2020.

The order that was issued leaves it up to the State to determine which specific measures it will take to comply with
that order. If legislative measures are required to achieve such compliance, it is up to the State to determine which
specific legislation is desirable and necessary.

CONCLUSION

In short, the essence of the Supreme Court’s judgment is that the order which the District Court issued to the State
and which was confirmed by the Court of Appeal, directing the State to reduce greenhouse gases by the end of 2020
by at least 25% compared to 1990, will be allowed to stand. Pursuant to Articles 2 and 8 ECHR, the Court of Appeal
can and may conclude that the State is obliged to achieve that reduction, due to the risk of dangerous climate change
that could have a severe impact on the lives and welfare of the residents of the Netherlands.
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(c) Assessment of the complaints in cassation (8.4)

9.  Decision

Appendix: list of abbreviations used

1  Course of the proceedings
For the course of the proceedings in the fact-finding instances, the Supreme Court refers to:

a. the judgment in case C/09/456689/HA ZA 13-1396 rendered by The Hague District Court on 24 June
2015, ECLI:NL:RBDHA:2015:7145;

b. the judgment in case 200.178.245/01 rendered by The Hague Court of Appeal on 9 October 2018, ECLI:
NL:GHDHA:2018:2591.

The State has instituted an appeal in cassation against the judgment of the Court of Appeal. Urgenda has submitted a
statement of defence seeking dismissal of the appeal in cassation.

The case for the State was argued orally and in writing by its counsel, with the oral arguments being handled in part
by attorney E.H.P. Brans, who practises law in The Hague. The case for Urgenda was argued orally by its counsel,
with the oral arguments being handled in part by attorney J.M. van den Berg, who practises law in Amsterdam. The
State’s counsel submitted a reply, and Urgenda’s counsel submitted a rejoinder.

The State objected to the size of Urgenda’s rejoinder. The Supreme Court sees no reason in this case to set the rejoin-
der aside. The rejoinder does not contain any elements that are new to the debate between the parties, and largely
comprises the partial repetition and elaboration of the arguments Urgenda made previously in its statement of
defence in cassation. In that statement of defence, and prior to the oral and written arguments, Urgenda extensively
discussed the complaints in cassation, which the cassation procedural rules do not require it to do in a case that orig-
inates with a claim. The written arguments and the State’s memorandum of oral arguments provide a partial response
to that statement of defence. Given all of this, adequate justice has been done to the parties’ right to be heard and the
scope of the rejoinder does not cause an imbalance in the debate.

The Opinion of deputy Procurator General F.F. Langemeijer and Advocate General M.H. Wissink is that the appeal
in cassation must be rejected.

The State’s counsel submitted a written response to that Opinion.

2 Assumptions and facts

(A)  Facrs

2.1 In this case, according to para. 2 of the Court of Appeal’s judgment, the facts established by the District
Court’s in paras. 2.1-2.78 of its judgment,' as well as the facts established by the Court of Appeal in paras. 3.1—
3.26 and 44 of its judgment can be taken as a starting point.” The parties do not dispute these facts in cassation.
The Supreme Court will therefore base its judgment on those facts (Article 419(3) DCCP). The most relevant of
these are the following.

Climate change and its consequences

— Since the beginning of the industrial revolution, mankind has consumed energy on a large scale. This energy
has predominantly been generated by the combustion of fossil fuels (coal, oil and natural gas). This releases
carbon dioxide. This compound of carbon and oxygen is referred to by its chemical formula: CO2. Part of
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the CO?2 that is released is emitted into the atmosphere, where it remains for hundreds of years or more and is
partly absorbed by the ecosystems in forests and oceans. This absorption capacity is dropping continuously
due to deforestation and the warming of the sea water.

— CO2 is the most significant greenhouse gas and, in tandem with other greenhouse gases, it retains the heat
radiated by our planet in the atmosphere. This is called the ‘greenhouse effect’. The greenhouse effect
increases as more CO2 is emitted into the atmosphere, which in turn exacerbates global warming. The
climate is slow to respond to the emission of greenhouse gases: the full warming effect of the greenhouse
gases being emitted today will not be felt for another thirty to forty years. Other greenhouse gases include
methane, nitrous oxide and fluorinated gases.

— Concentrations of greenhouse gases in the atmosphere are expressed in parts per million (hereinafter: ppm).
The term ‘ppm CO2 equivalent’ is used to express the total concentration of all greenhouse gases, in which
respect the concentration of all of the other, non-CO2 greenhouse gases is converted into CO2 equivalents
based on the warming effect.

— There is a direct, linear connection between the greenhouse gas emissions caused by humans, which are
partly caused by the burning of fossil fuels, and the warming of the planet. The planet is already approxi-
mately 1.1°C warmer than it was at the start of the industrial revolution. The Court of Appeal assumed that
the concentration of greenhouse gases in the atmosphere stood at 401 ppm at the time it rendered its judg-
ment. In recent decades, worldwide emissions of CO2 have increased by 2% annually.

— Therise in the planet’s temperature can be prevented or reduced by ensuring that fewer greenhouse gases are
emitted into the atmosphere. This is referred to as ‘mitigation’. Measures can also be taken to anticipate the
effects of climate change, such as raising dikes in low-lying areas. The taking of such measures is referred to
as ‘adaptation’.

— There has long been a consensus in climate science — the science that studies climate and climate change —
and in the international community that the average temperature on earth may not rise by more than 2°C
compared to the average temperature in the pre-industrial era. According to climate scientists, if the concen-
tration of greenhouse gases in the atmosphere has not risen above 450 ppm by the year 2100, there is a rea-
sonable chance that this objective (hereinafter: “the two-degree target”) will be achieved. In recent years,
new insights have shown that the temperature can only safely rise by no more than 1.5°C, which translates
into a greenhouse gas concentration level of no more than 430 ppm in the year 2100.

— When viewed in light of the maximum concentration level of 430 or 450 ppm in the year 2100 and the
current concentration level of greenhouse gases (401 ppm), it is clear that the world has very little
leeway left when it comes to the emission of greenhouse gases. The total worldwide leeway that now
remains for emitting greenhouse gases is referred to as the ‘carbon budget’. In the meantime, the chance
that the warming of the earth can be limited to a maximum temperature increase of 1.5°C has become
extremely slim.

— Ifthe earth warms by substantially more than 2°C compared to the pre-industrial era, this would cause, inter
alia: flooding as a result of sea level rise; heat stress as a result of more intense and longer-lasting heat
waves, increases in respiratory ailments associated with deteriorating air quality resulting from periods of
drought (with severe forest fires), increased spread of infectious diseases, severe flooding as a result of tor-
rential rainfall, and disruptions of the production of food and the supply of drinking water. Ecosystems, flora
and fauna will be eroded and there will be a loss of biodiversity. An inadequate climate policy will, in the
second half of this century, result in hundreds of thousands of victims in Western Europe alone.

— Itis not just the consequences that become more severe as global warming progresses. The accumulation of
CO2 in the atmosphere may cause the climate change process to reach a tipping point, which may result in
abrupt climate change, for which neither mankind nor nature can properly prepare. The risk of reaching such
a tipping point increases at a steepening rate upon a rise in temperature of between 1°C and 2°C.

https://doi.org/10.1017/ilm.2020.39 Published online by Cambridge University Press


https://doi.org/10.1017/ilm.2020.39

2020] THE STATE OF THE NETHERLANDS V. URGENDA (NETH. Sup. CT.) 821

The IPCC reports

— The Intergovernmental Panel on Climate Change (IPCC) was created in 1988 under the auspices of the
United Nations by the World Meteorological Organization (WMO) and the United Nations Environment
Programme (UNEP). The IPCC’s objective is to obtain insight into all aspects of climate change through
scientific research. The IPCC does not conduct research itself, but studies and assesses, inter alia, the
most recent scientific and technological information that becomes available around the world. The IPCC
is not just a scientific organisation, but an intergovernmental organisation as well. It has 195 members,
including the Netherlands. Since its inception, the [PCC has published five Assessment Reports and accom-
panying sub-reports about the state of climate science and climatological developments. Particularly rele-
vant to these proceedings are the fourth report from 2007 and the fifth report from 2013-2014.

— The Fourth IPCC Assessment Report (hereinafter: AR4) from 2004 indicates that a temperature increase of
2°C above the level of the pre-industrial era entails the risk of a dangerous, irreversible change in the
climate. After an analysis of various reduction scenarios, this report states that to be able to achieve a
maximum volume of 450 ppm in the year 2100, the emissions of greenhouse gases by the countries
listed in Annex I to the UNFCCC (including the Netherlands) must be 25% to 40% lower in the year
2020 than they were in the year 1990.

— The IPCC published its Fifth Assessment Report in 2013—2014 (hereinafter: ARS). This report established,
inter alia, that the planet is warming as a result of the increase in the concentration of CO2 in the atmosphere
since the beginning of the industrial revolution, and that this is being caused by human activities, in partic-
ular by the burning of oil, gas and coal and by deforestation. In AR5, the IPCC concluded that if the con-
centration of greenhouse gases in the atmosphere stabilises at around 450 ppm in the year 2100, the chance
that the global temperature increase would remain under 2°C was “likely”, that is, higher than 66%. In 87%
of the scenarios for achieving this target detailed in ARS, assumptions are made regarding ‘negative emis-
sions’: in other words, the extraction of CO2 from the atmosphere.

The UNFCCC and the climate conferences

(13) The United Nations Framework Convention on Climate Change (UNFCCC) was ratified in 1992. The purpose
of this convention is to promote the stabilisation of the concentration of greenhouse gases in the atmosphere at a level
at which would prevent dangerous anthropogenic interference (i.e. interference caused by humans) with the climate
system. The parties to the UNFCCC are referred to as Annex I countries and non- Annex I countries. The Annex |
countries are the developed countries, including the Netherlands. According to Article 4(2) of the convention, the
Annex I countries must take the lead, in an international context, in counteracting climate change and its negative
consequences. They have committed themselves to reducing greenhouse gas emissions. They must periodically
report on the measures they have taken. The objective is to return the level of emissions to the level in 1990.

— Atrticle 7 UNFCCC provides for the Conference of the Parties (hereinafter: “COP”). The COP is the highest
decision-making body within the UNFCCC. Resolutions passed by the COP are generally not legally
binding. The COP meets annually at climate conferences.

— At the climate conference in Kyoto in 1997 (COP-3), the Kyoto Protocol was agreed upon between a
number of Annex I countries, including the Netherlands. This protocol records the reduction targets for
the period 2008-2012. According this protocol, the then-Member States of the EU were obliged to
achieve a reduction target of 8% compared to 1990.

— The Bali Action Plan was adopted at the climate conference in Bali in 2007 (COP-13). The Bali Action Plan,
citing the AR4 referred to in (11), above, acknowledged the need for drastic emissions reductions. This ref-
erence regards, inter alia, the part of AR4 which states that if the Annex I countries wish to achieve the

450 ppm scenario by the year 2100, they would have to reduce their emissions of greenhouse gases by
2020 by 25-40% compared to 1990.
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— No agreement could be reached at the climate conference in Copenhagen in 2009 (COP-15) regarding a suc-
cessor to, or an extension of, the Kyoto Protocol.

— At the next climate conference in Cancun in 2010 (COP-16), the parties involved acknowledged in the
Canctiin Agreements the long-term target of maximising the rise in temperature at 2°C compared to the
average temperature in the pre-industrial era—along with the possibility of a more stringent target of a
maximum of 1.5°C. In the preamble they refer to the urgency of a major reduction in admissions.

— In Cancun, the parties to the Kyoto Protocol stated that the Annex I countries had to continue to take the lead
in counteracting climate change and that, given AR4, this “would require Annex I Parties as a group to
reduce emissions in a range of 25—40 per cent below 1990 levels by 2020”. The parties to the Kyoto Protocol
have urged the Annex I countries to raise their level of ambition in relation to the commitments they already
made, with a view to the 25-40% range referred to in AR4. In the ‘Cancun Pledges’, the EU countries as a
group declared themselves prepared to achieve a 20% reduction by 2020 compared to 1990, and offered to
achieve a 30% reduction on the condition that other countries were to undertake the achievement of similar
reduction targets.

— At the climate conference in Doha in 2012 (COP-18), all Annex I countries were called on to raise their
reduction targets to at least 25-40% in 2020. An amendment to the Kyoto Protocol was adopted, in
which the EU committed to a reduction of 20% in 2020 compared to 1990, and offered to reduce emissions
by 30% if other countries were to undertake the achievement of similar reduction targets. This condition was
not met. The Doha Amendment did not enter into force.

The Paris Agreement

(21) The Paris Agreement was concluded at the climate conference in Paris in 2015 (COP-21).* This convention calls
on each contracting state to account for its own responsibilities. The convention stipulates that global warming must
be kept “well below 2°C” as compared to the average pre-industrial levels, striving to limit the temperature increase
to 1.5°C. The parties must prepare ambitious national climate plans and of which the level of ambition must increase
with each new plan.

The UNEP reports of 2013 and 2017

— Since 2010, UNEP (referred to in (10), above) has been reporting annually on the difference between the
desired emissions level and the reduction targets to which the parties have committed: this is referred to
as the ‘emissions gap’. In the 2013 annual report, UNEP noted, for the third time running, that the contract-
ing states’ commitments were falling short and greenhouse gases emissions were increasing rather than
decreasing. UNEP also notes that the Annex I countries fail to meet their joint emissions targets to
achieve a 25-40% reduction in 2020, as laid down in the AR4 referred to above in (11). UNEP concludes
that it is becoming increasingly improbable that emissions will be low enough in 2020 to achieve the 2°C
target at the lowest possible cost. Although later reduction actions could ultimately lead to the same tem-
perature targets, according to UNEP these would be more difficult, costlier and riskier.

— UNEP’s 2017 annual report states that, in light of the Paris Agreement, an enhanced pre-2020 mitigation
action is more urgent than ever. UNEP notes that if the emissions gap that has been observed is not
bridged by 2030, then it will be extremely improbable that the 2°C target can still be achieved. This was
why, according to UNEP, the targets for 2020 need to be more ambitious.

European climate policy

— Atrticle 191 TFEU sets out the EU’s environmental targets. The EU formulated directives to implement its
environmental policy. The ETS Directive is one of these. ‘ETS’ stands for ‘Emissions Trading System’. This
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system entails that companies in the ETS sector may only emit greenhouse gases in exchange for the sur-
render of emissions rights. These emissions rights may be bought, sold or retained. The total volume of
greenhouse gases which ETS companies may emit in the period 2013—-2020 decreases by 1.74% annually
until, in 2020, a 21% reduction is achieved compared to the year 2005.

— The Council determined that the EU must reduce greenhouse gas emissions by at least 20% in 2020, 40% in
2030, and 80%—95% in 2050, measured in each case compared to emissions in 1990. Based on the Effort
Sharing Decision,” it has been determined within the EU that the reduction target of 20% in 2020 for the
non-ETS sector means that the Netherlands will have to achieve an emissions reduction of 16% compared
to emissions in 2005.

(26) According to the expectations that existed when the Court of Appeal’s judgment was rendered, the EU as a
whole would achieve an actual emissions reduction in 2020 of 26-27% compared to 1990.

Dutch climate policy and the results of that policy

(27) Based on a 2007 programme entitled ‘Schoon en zuinig’ [English approximation: ‘Clean and economical’], the
Netherlands was working from the premise of a 30% reduction target in 2020 compared to 1990. In a letter of
12 October 2009, the then-Minister of Housing, Spatial Planning and the Environment (Volkshuisvesting, Ruimtelijke
Ordening en Milieubeheer — “VROM”) informed the Dutch House of Representatives about the Netherlands’ nego-
tiation objective in the context of the climate conference in Copenhagen in 2009 (COP-15). This letter stated, inter
alia:

“The total of emission reductions proposed by the developed countries so far is insufficient to achieve the 25%—40%
reduction in 2020, which is necessary to stay on a credible track to keep the 2-degree target within reach.”

— After 2011, the Dutch reduction target was adjusted to the EU-level reduction of 20% in 2020; in other
words, for the Netherlands (a) a reduction of 16% in the non-ETS sector and 21% in the ETS sector,
each time in comparison to emissions in 2005, and (b) a reduction of at least 40% in 2030, and 80-95%
in 2050, in each case compared to 1990.

— In the Government Agreement from 2017, the government announced that it would strive to achieve an
emissions reduction of at least 49% in 2030 compared to 1990. According to the Government Agreement,
the EU reduction target of 40% in 2030 was not sufficient to achieve the two-degree target, let alone the
1.5°C ambition laid down in the Paris Agreement.

— Dutch CO2 emissions per capita of the population are relatively high compared to other industrialised coun-
tries. In terms of emissions, the Netherlands was ranked 34th out of 208 countries when the Court of Appeal
rendered its judgment. Of the 33 countries with even higher emissions, only 9 had higher per capita emis-
sions, none of which were EU Member States. Of the total volume of Dutch greenhouse gas emissions, 85%
consists of CO2. Dutch CO2 emissions have barely decreased since 1990 and have even risen in recent years
(up until the Court of Appeal’s judgment). In the 2008—2012 period, the Netherlands achieved a 6.4% reduc-
tion in CO2-equivalent emissions. The reduction is attributable to greenhouse gases other than CO2. In that
same period, the fifteen largest EU Member States achieved an emissions reduction of 11.8%, and the EU as
a whole achieved a reduction of 19.2%. Moreover, 30—50% of the reduction in the 2008—2012 period was
due to the economic crisis. Had this crisis not occurred, emissions for this period would have been substan-
tially higher (and the reduction substantially lower).

— When the Court of Appeal rendered its judgment, it was expected that the Netherlands would achieve a
reduction of 23% in 2020, and taking into account a margin for uncertainty, of 19—27%. The District
Court refers to a substantially lower expectation in its judgment. The difference is largely attributable to
a new calculation method (which is more consistent with that used by the IPCC, but) as a result of
which the theoretical reduction percentage is achieved earlier even though the situation is actually more
serious. The difference can largely be explained by the fact that the emissions calculation in the base
year of 1990 was retrospectively adjusted upwards.
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(B) URGENDA’S CLAIM AND THE STATE’S DEFENCE

2.2.1 Urgenda (‘Urgent Agenda’) is engaged in developing plans and measures to prevent climate change.
Urgenda’s legal form is that of a foundation under Dutch law (stichting). Its object according to its Articles is to
stimulate and accelerate transition processes towards a more sustainable society, starting in the Netherlands.

Urgenda’s view is that the State is doing too little to prevent dangerous climate change. In these proceedings, to the
extent relevant in cassation, it is requesting an order instructing the State to limit the volume of greenhouse gas emis-
sions in the Netherlands such that this volume would be reduced by 40% at the end of the year 2020, or at least by a
minimum of 25%, compared to the volume in the year 1990. It institutes its claim pursuant to Article 3:305a DCC,
which enables interest organisations to bring class action suits. It is pursuing its claim, to the extent relevant in cas-
sation, on behalf of the interests of the current residents of the Netherlands (the inhabitants of the Netherlands) who
are being threatened with dangerous climate change.

2.2.2 Urgenda has, briefly put, asserted the following grounds for its claims. The greenhouse gas emissions from
the Netherlands are contributing to a dangerous change in the climate. The Netherlands’ share of worldwide emis-
sions is excessive, speaking both absolutely and relatively (per capita of the population). This means that Dutch
emissions, for which the State as a sovereign power has systemic responsibility, are unlawful, since they violate
the due care which is part of the State’s duty of care to those whose interests Urgenda represents (Article
6:162(2) DCC), as well as Articles 2 and 8 ECHR. Under both national and international law, the State is
obliged, in order to prevent dangerous climate change, to ensure the reduction of the Dutch emissions level. This
duty of care entails that, in 2020, the Netherlands must achieve a reduction in greenhouse gas emissions of
25-40% compared to emissions in 1990, in accordance with the target referred to in AR4 (see para. 2.1(11),
above). A reduction of this magnitude is necessary in order to maintain the prospect of achieving the 2°C target.
This is also the most cost-effective option.

223 The defences asserted by the State include the following. The requirements of neither Article 3:296 DCC
(court order) nor Article 6:162 DCC (unlawful act) have been met. There is no basis in either national or international
law for a duty that legally requires the State to take measures in order to achieve the reduction target as sought. The
target laid down in AR4 is not a legally binding standard. Articles 2 and 8 ECHR do not imply an obligation for State
to take mitigating or other measures to counter climate change. Granting the reduction order being sought would also
essentially come down to an impermissible order to create legislation and would contravene the political freedom
accruing to the government and parliament and, thus, the system of separation of powers.

(c) JUDGMENT OF THE DistricT COURT

2.3.1 The District Court ordered the State to limit the combined volume of Dutch annual greenhouse gas emis-
sions, or cause them to be limited, so that this will have been reduced by at least 25% at the end of 2020 compared to
the level of the year 1990. The District Court’s findings on this point included the following.

The legal obligation of the State towards Urgenda cannot be derived from Article 21 of the Dutch Constitution, the
‘no harm’ principle, the UNFCCC with associated protocols, Article 191 TFEU, or the ETS Directive and Effort
Sharing Decision based on Article 191 TFEU. (paras. 4.36—4.44 and 4.52)

Urgenda cannot be considered a direct or indirect victim as meant in Article 34 ECHR. Therefore, Urgenda cannot
directly rely on Articles 2 and 8 ECHR. (para. 4.45)

The State may act unlawfully by violating its duty of care to prevent dangerous climate change. (paras. 4.52-4.53)
The criteria laid down in the Kelderluik judgment® are relevant to interpreting that duty of care, as are the provisions,
principles and rules previously referred to by the District Court. (paras. 4.54—4.63)

Given the severity of the impact from climate change and the significant chance that — unless mitigating measures are
taken — dangerous climate change will occur, the State has a duty of care to take mitigating measures. This duty is not
diminished by the fact that the Dutch contribution to the present global greenhouse gas emissions is currently quite
minor. Given that at least the 450 ppm scenario is required to prevent hazardous climate change, the Netherlands
should take measures to ensure that this scenario can be achieved. (paras. 4.64—4.83)
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Postponing the mitigation as advocated by the State —a less stringent reduction between now and 2030 and a sharp
reduction starting in 2030 — will in fact significantly contribute to the risk of dangerous climate change and therefore
cannot be deemed a sufficient and acceptable alternative to the scientifically proven and acknowledged higher reduc-
tion path of 25-40% in 2020. (para. 4.85)

The State did not argue that a reduction order of 25-40% would result in an undue burden for the Netherlands. On the
contrary: the State also argues that a higher reduction target is one of the possibilities. If the reduction is less than 25—
40%, the State is failing to fulfil its duty of care and is therefore acting unlawfully. Imposing an obligation of higher
than 25% is not allowable due to the State’s discretionary power. (para. 4.86)

The reduction order sought by Urgenda does not constitute an order to the State to take certain legislative or policy-
making measures. If the claim is allowed, the State will retain full discretion, which is pre-eminently vested in it, to
determine how to comply with that order. (para. 4.101)

In a general sense, the aspects that relate to the trias politica do not preclude allowing the order being sought. The
restraint which the court should exercise does not result in a further limitation than that ensuing from the State’s
aforementioned discretionary power. (para. 4.102)

(p)  JUDGMENT OF THE COURT OF APPEAL

232 The Court of Appeal confirmed the District Court’s judgment. In so doing, the Court of Appeal held as
follows.

Urgenda’s standing

Dutch law determines who is permitted access to the Dutch courts, including, in the case of Urgenda in these pro-
ceedings, Article 3:305a DCC, which provides for class actions brought by interest groups. Since individuals who
fall under the State’s jurisdiction may rely on Articles 2 and 8 ECHR, which have direct effect in the Netherlands,
Urgenda may also do so on behalf of these individuals, pursuant to Article 3:305a DCC. (para. 36)

The parties do not dispute that Urgenda has standing to pursue its claim to the extent it is acting on behalf of the
current generation of Dutch nationals against the emission of greenhouse gases in Dutch territory. It is entirely plau-
sible that the current generation of Dutch nationals, in particular but not limited to the younger individuals in this
group, will have to deal with the adverse effects of climate change in their lifetime if global emissions of greenhouse
gases are not adequately reduced. (para. 37) Their interests lend themselves to consolidation as is required for insti-
tuting a claim pursuant to Article 3:305a DCC. (para. 38)

Articles 2 and 8 ECHR

The State has a positive obligation pursuant to Article 2 ECHR to protect the lives of citizens within its jurisdiction,
while Article 8 ECHR obliges the State to protect their right to their home life and private life. This obligation applies
to all activities, public and non-public, which could jeopardise the rights protected in these articles, and certainly in
the face of industrial activities which by their very nature are dangerous. If the government knows that there is a real
and imminent threat, the State must take precautionary measures to prevent infringement as far as possible.
(paras. 39-43)

Genuine threat of dangerous climate change

The established facts and circumstances imply that there is a real threat of dangerous climate change, resulting in the
serious risk that the current generation of Dutch inhabitants will be confronted with losing their lives or having their
family lives disrupted. Articles 2 and 8 ECHR imply that the State has a duty to protect against this genuine threat.
(paras. 44-45)

Is the State acting unlawfully by not reducing by at least 25% by the end of 2020?

The end goal is clear and is not disputed between the parties. By the year 2100, global greenhouse gas emissions
must have ceased entirely. Nor do the parties hold differing opinions as to the required interim target of 80-95%
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reduction relative to 1990 by 2050, and Urgenda endorses the reduction target of 49% relative to 1990 by 2030, as
established by the government. The dispute between the parties specifically concerns the question of whether the
State can be required to achieve a reduction of at least 25% relative to 1990 by the end of 2020. (para. 46)

A significant effort will have to be made between now and 2030 to reach the 49% target in 2030; more efforts than
the limited efforts the Netherlands has undertaken so far. It has also been established that it would be advisable to
start the reduction efforts at as early a stage as possible to limit the total emissions in this period. Delaying the reduc-
tion will lead to greater risks for the climate. A delay would, after all, allow greenhouse gas emissions to continue in
the meantime; greenhouse gases which would linger in the atmosphere for a very long time and further contribute to
global warming. An even distribution of reduction efforts over the period up to 2030 would mean that the State
should achieve a substantially higher reduction in 2020 than 20%. An even distribution is also the starting point
of the State for its reduction target of 49% by 2030, which has been derived in a linear fashion from the 95%
target for 2050. If extrapolated to the present, this would result in a 28% reduction by 2020, as confirmed by the
State in answering the Court of Appeal’s questions.” (para. 47)

In AR4, the IPCC concluded that a concentration level not exceeding 450 ppm in 2100 is permissible to keep the
two-degree target within reach. Following an analysis of the various reduction scenarios, the IPCC concluded
that in order to reach this concentration level, the total greenhouse gas emissions in 2020 of Annex I countries,
of which the Netherlands is one, must be 25-40% lower than 1990 levels. In AR5, the IPCC also assumed that a
concentration level of 450 ppm may not be exceeded in order to achieve the two-degree target. (para. 48)

It is highly uncertain whether it will be possible —as ARS assumes — to use certain technologies to extract CO2 from
the atmosphere. Given the current state of affairs, climate scenarios based on such technologies bear little resem-
blance to reality. ARS might thus have painted too rosy a picture, and it cannot be assumed outright, as the State
does, that the ‘multiple mitigation pathways’ listed by the IPCC in AR5 could, as a practical matter, lead to the
achievement of the two-degree target. Furthermore, it is plausible that no reduction percentages as of 2020 were
included in ARS, because, in 2014, the IPCC’s focus was on targets for 2030. Therefore, the ARS report does
not give cause to assume that the reduction scenario laid down in AR4 has been superseded and that a reduction
of less than 25-40% by 2020 would now be sufficient to achieve the two-degree target. In order to assess
whether the State has met its duty of care, the Court of Appeal will take as a starting point that an emission reduction
of 25-40% in 2020 is required to achieve the two-degree target. (para. 49)

The 450 ppm scenario and the related necessity to reduce CO2 emissions by 25-40% by 2020 are absolutely not
overly pessimistic starting points to use as a basis for determining the State’s duty of care. It is not certain
whether the two-degree target can be achieved with this scenario. Furthermore, climate science has now acknowl-
edged that a temperature rise of 1.5°C is much more likely to be safe than a rise of 2°C. (para. 50)

The IPCC report which states that a reduction of 25-45% by the end of 2020 is needed to achieve the two-degree
target (AR4) dates all the way back to 2007. Since that time, virtually all COPs (in Bali, Canctin, Durban, Doha and
Warsaw) have referred to this 25-40% standard and Annex I countries have been urged to align their reduction
targets accordingly. This may not have established a legal standard with a direct effect, but it does confirm the
fact that a reduction of at least 25-40% in CO2 emissions is needed to prevent dangerous climate change. (para. 51)

Until 2011, the Netherlands assumed its own reduction target to be 30% in 2020. A letter dated 12 October 2009 from
the Minister of VROM shows that the State itself was convinced that a scenario with a reduction of less than 25%—
40% in 2020 would lack credibility to keep the two-degree target within reach. The Dutch reduction target for 2020
was subsequently adjusted downwards. But a substantiation based on climate science was never given, while it is an
established fact that postponing reductions in the meantime will cause continued emissions of CO2, which in turn
will contribute to further global warming. More specifically, the State failed to give reasons why a reduction of only
20% by 2020 (at the EU level) should currently be regarded as credible, for instance by presenting a scenario which
proves how —in concert with the efforts of other countries — the currently proposed postponed reduction could still
lead to achieving the two-degree target. The EU itself also deemed a reduction of 30% for 2030 necessary to prevent
dangerous climate change. (para. 52)
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The State’s Defences

The State asserts that a ‘waterbed effect” would result if the Netherlands takes measures to reduce greenhouse gas
emissions that fall within the scope of the ETS. Specifically, those measures would create leeway for other EU coun-
tries to emit more greenhouse gases. Therefore, according to the State, national measures to reduce greenhouse gas
emissions within the framework of the ETS are pointless. This argument does not hold. Just like the Netherlands,
other EU countries bear their own responsibility for reducing CO2 emissions as much as possible. It cannot auto-
matically be assumed that the other Member States will take less far-reaching measures than the Netherlands. On
the contrary, compared to Member States such as Germany, the United Kingdom, Denmark, Sweden and France,
Dutch reduction efforts are lagging far behind. (paras. 55 and 56)

The State also pointed out the risk of ‘carbon leakage’, which the State understands to be the risk that companies will
move their production to other countries with less strict greenhouse gas reduction obligations. The State has failed to
substantiate that this risk will actually occur if the Netherlands were to increase its efforts to reduce greenhouse gas
emissions before the end of 2020. (para. 57)

The State has also argued that adaptation and mitigation are complementary strategies to limit the risks of climate
change and that Urgenda has failed to appreciate the adaptation measures that the State has taken or will take.
This argument also fails. Although it is true that the consequences of climate change can be cushioned by adaptation,
it has not been made clear or plausible that the potentially disastrous consequences of excessive global warming can
be adequately prevented with adaptation. So while it is certainly logical for the State also to take adaptation mea-
sures, this does not diminish its obligation to reduce CO2 emissions quicker than it has planned. (para. 59)

The State has furthermore argued that the emission reduction percentage of 25-40% in 2020 is intended for the
Annex I countries as a whole, and that this percentage can therefore not be taken as a starting point for the emission
reduction an individual Annex I country, such as the Netherlands, should achieve. The State has failed to provide
substantiation for why a lower emission reduction percentage should apply to the Netherlands than to the
Annex I countries as a whole. That is not obvious, considering a distribution in proportion to the per capita GDP,
which inter alia has been taken as a starting point in the EU’s Effort Sharing Decision for distributing the EU
emission reductions among the Member States. It can be assumed that the Netherlands has one of the highest per
capita GDPs of the Annex I countries and the per capita GDP in any case is far above the average of those countries.
That is also evident from Appendix II of the Effort Sharing Decision, in which the Netherlands is allocated a reduc-
tion percentage (16% relative to 2005) that is among the highest of the EU Member States. It is therefore reasonable
to assume that what applies to the Annex I countries as a whole should at least also apply to the Netherlands.
(para. 60)

The State has also asserted that Dutch greenhouse gas emissions, in absolute terms and compared with global emis-
sions, are minimal, that the State cannot solve the problem on its own, that the worldwide community must coop-
erate. These arguments are not such that they warrant the absence of more ambitious, genuine action. The Court of
Appeal, too, acknowledges that this is a global problem and that the State cannot solve this problem on its own.
However, this does not release the State from its obligation to take measures in/on its territory, within its capabilities,
which in concert with the efforts of other states provide protection from the hazards of dangerous climate change.
(paras. 61 and 62)

The fact that full scientific certainty regarding the efficacy of the ordered reduction scenario is lacking does not mean,
given the due observance of the precautionary principle, that the State is entitled to refrain from taking measures. The
high degree of plausibility of that efficacy is sufficient. (para. 63)

The existence of a real risk of the danger for which measures have to be taken is sufficient to issue an order. It has
been established that this is the case. Moreover, if the opinion of the State were to be followed, an effective legal
remedy for a global problem as complex as this one would be lacking. After all, each state held accountable
would then be able to argue that it does not have to take measures if other states do not do so either. That is a con-
sequence that cannot be accepted, also because Urgenda does not have the option to summon all eligible states to
appear in a Dutch court. (para. 64)
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Regarding the plea of a lack of the required relativity as meant in Article 6:163 DCC, the Court of Appeal notes at the
outset that these proceedings constitute an action for an order and not an action for damages. The standards that have
been violated (Articles 2 and 8 ECHR) do seek to protect Urgenda (or those it represents). (para. 65)

The State argues that the system of the separation of powers should not be interfered with because it is not the courts,
but the democratically legitimised government, that is the appropriate body to make the attendant policy choices.
This argument is rejected in this case, also because the State violates human rights, which calls for the provision
of measures, while at the same time the order to reduce emissions gives the State sufficient room to decide how
it can comply with the order. (para. 67)

The District Court correctly held that Urgenda’s claim is not intended to create legislation, either by parliament or by
lower government bodies, and that the State retains complete freedom to determine how it will comply with the order.
The order also will in no way prescribe the substance which this legislation must have. For this reason alone, the
order is not an ‘order to enact legislation’. Moreover, the State has failed to substantiate why compliance with
the order can only be achieved through creating legislation by parliament or by lower government bodies. (para. 68)

Conclusion of the Court of Appeal

The foregoing implies that, up to now, the State has done too little to prevent dangerous climate change and is doing
too little to catch up, at least in the short term (up to the end of 2020). Targets for 2030 and beyond do not diminish
the fact that a dangerous situation is imminent which requires intervention right now. In addition to the risks in that
context, the social costs also come into play. The later reduction actions are taken, the sooner the available carbon
budget will be depleted, which in turn would require considerably more ambitious measures to be taken at a later
stage, as is acknowledged by the State, to ultimately achieve the desired level of 95% reduction by 2050. (para. 71)

The State cannot hide behind the reduction target of 20% by 2020 at EU level. First of all, also the EU deems a
greater reduction in 2020 necessary from a climate science perspective. In addition, the EU as a whole is expected
to achieve a reduction of 26-27% in 2020; much higher than the agreed 20%. Also taken into consideration is the fact
that, in the past, the Netherlands, as an Annex I country, acknowledged the severity of the climate situation time and
again and, mainly based on climate scientific arguments, for years premised its policy on a reduction of 25-40% by
2020, with a concrete policy target of 30% by then. After 2011, this policy objective was adjusted downwards to 20%
by 2020 at EU level, without any scientific substantiation and despite the fact that more and more was becoming
known about the serious consequences of greenhouse gas emissions for global warming. (para. 72)

Based on this, the Court of Appeal held that the State was failing to fulfil its duty of care pursuant to Articles 2 and 8
ECHR by not wanting to reduce emissions by at least 25% by the end of 2020. A reduction of 25% should be con-
sidered a minimum, in connection with which recent insights about an even more ambitious reduction in connection
with the 1.5°C target have not even been taken into consideration. There is a genuine chance that the reduction by
2020 will prove to be (substantially) lower than 25%. Such a margin of uncertainty is unacceptable. Since there also
are clear indications that the current measures will be insufficient to prevent dangerous climate change, even leaving
aside the question of whether the current policy will actually be implemented, measures have to be chosen, also in
view of the precautionary principle, that are safe, or at least as safe as possible. The very serious dangers, not con-
tested by the State, associated with a temperature rise of 2°C or 1.5°C — let alone higher — also preclude such a margin
of uncertainty. (para. 73)

3.  The State’s complaints in cassation; the manner of addressing those complaints

3.1 The State has put forward nine grounds for cassation, each of which contains multiple complaints in cassation.
Briefly put, the complaints assert the following.

3.2 Grounds for cassation 1 and 2 are aimed at the Court of Appeal’s interpretation of Articles 2 and 8 ECHR.
According to the State, there are various reasons why no protection can be derived from these provisions in this
case, or at any rate the Court of Appeal failed to provide adequate grounds for its holding that such protection
can indeed be derived. According to ground for cassation 1, the Court of Appeal also failed to recognise that the
ECtHR leaves the national states a margin of appreciation in the application of these provisions.
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3.3 Ground for cassation 3 asserts that the rights under Articles 2 and 8 ECHR do not lend themselves to being com-
bined as is required in order to be able to institute a claim pursuant to Article 3:305a DCC. The Court of Appeal
should therefore have dismissed Urgenda’s claim for lack of standing to the extent it was based on Articles 2 and
8 ECHR. According to this ground for cassation, those provisions only guarantee individual rights and do not
protect society as a whole.

3.4 Grounds for cassation 4-8 assert the following. The State is not legally bound to a reduction target of 25% in
2020. The State did not agree to this reduction target, nor is it an internationally accepted standard. The State is,
however, bound in both an international and European context to a target of 20% in 2020 by the EU as a whole.
The EU will easily surpass this percentage (specifically, by a reduction of between 26% and 27%).

The reduction target of 25% in 2020 is, moreover, not actually necessary to meeting the two-degree target. That
necessity is not implied by the IPCC reports. The recommended extra reduction for the Netherlands in 2020 will
have no measurable effect on the global rise in temperature.

Furthermore, the reduction target of 25% in 2020 was once proposed as an overall target for a group of wealthy coun-
tries as a whole (the Annex I countries, of which the Netherlands is one) and not as a target for an individual country
like the Netherlands. The Netherlands cannot solve the global climate problem on its own. In addition, the 25%
reduction target in 2020 has been superseded by ARS, as well as the distinction between Annex I countries and
other countries.

The Court of Appeal either failed to recognise this or neglected to take it into proper account. Moreover, the Court of
Appeal failed to appreciate that it is up to the State to determine which reduction pathway it follows. The Court of
Appeal wrongfully impinged on the discretionary leeway to which the State is entitled.

3.5 In conclusion, ground for cassation 9 raises two issues. First, the State complains that the District Court order that
was confirmed by the Court of Appeal was tantamount to an order to create legislation, which is impermissible under
Supreme Court case law. This ground for cassation also asserts that the Court of Appeal failed to recognise that it is
not for the courts to make the political considerations necessary for a decision on the reduction of greenhouse gas
emissions.

3.6 The substance of the aforementioned ground raises various issues. Those issues will be dealt with below, as
follows. First, by way of an introduction, the danger and consequences of climate change established by the
Court of Appeal will be discussed in more detail (see 4.1-4.8). Subsequently, an answer is provided to the question
of whether, as the Court of Appeal held, Articles 2 and 8 ECHR oblige the State to take measures to counter that
threat (see 5.1-5.8). Next is discussed which specific obligations on the part of the State that this may imply (see
6.1-6.6). Afterwards, it is discussed whether the State is bound by the 25-40% target stated in AR4, as the Court
of Appeal found (see 7.1-7.5.3). Finally, the permissibility of the District Court order confirmed by the Court of
Appeal will be discussed (see 8.1-8.35).

4  Assumptions regarding the danger and consequences of climate change

4.1 Given the widely accepted, on climate science derived insights established by the Court of Appeal which the
parties do not dispute, the findings of fact regarding the danger and consequences of climate change are, briefly
and in essence, the following.

4.2 The emission of greenhouse gases, which are the partial result of burning of fossil fuels and the resultant release
of the greenhouse gas CO?2, is leading to an ever-higher concentration of those gases in the atmosphere. This is
warming the planet, which is resulting in a variety of hazardous consequences. This may result in local areas of
extreme heat, extreme drought, extreme precipitation, or other extreme weather. It is also causing both glacial ice
and the ice in and near the polar regions to melt, which is raising the sea level. Some of these consequences are
already happening right now. That warming may also result in tipping points, as a result of which the climate on
earth or in particular regions of earth changes abruptly and comprehensively. This will result in, among other
things, the significant erosion of ecosystems which will, [for] example, jeopardise the food supply, result in the
loss of territory and habitable areas, endanger health, and cost human lives.
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4.3 Climate science long ago reached a high degree of consensus that the warming of the earth must be limited to no
more than 2°C and that this means that the concentration of greenhouse gases in the atmosphere must remain limited
to a maximum of 450 ppm. Climate science has since arrived at the insight that a safe warming of the earth must not
exceed 1.5°C and that this means that the concentration of greenhouse gases in the atmosphere must remain limited
to a maximum of 430 ppm. Exceeding these concentrations would involve a serious degree of danger that the con-
sequences referred to in 4.2 will materialise on a large scale. Below, for brevity’s sake, the materialisation of this
danger will be referred to below as ‘dangerous climate change’, as it was in the Court of Appeal’s judgment.

4.4 If the emission of greenhouse gases is not sufficiently reduced, the possibility that dangerous climate change will
materialise in the foreseeable future cannot be excluded. According to the ARS “Synthesis Report” ARS, which the
IPCC published in 2014 as part of the ARS report referred to above in para. 2.1(12), there is a danger that the tipping
points referred to above in para. 4.2 will occur at a steepening rate once there is a warming between 1°C and 2°C.

4.5 As is clear from the facts stated above in para. 2.1 in (13) et seq., this has been recognised at international level.
The UNFCCC, which was concluded in 1992, states that its objective is to reduce the emission of greenhouse gases.
Since then, annual climate conferences have been held by the COP, the highest body under that convention, which
comprises representatives of the contracting states. At each of those conferences, the point is emphasised that reduc-
ing greenhouse gas emissions is urgent and the contracting states are called on to make that reduction a reality. At
several conferences, specific agreements have also been made about that reduction. The insight referred to above in
para. 4.3 —that the warming of the earth must remain limited to a maximum of 2°C and that the concentration of
greenhouse gases in the atmosphere must be limited to a maximum of 450 ppm in order to prevent dangerous
climate change —has been endorsed by the IPCC and the COP. The insight that a safe warming is limited to a
maximum of 1.5°C, and that this means that the concentration of greenhouse gases in the atmosphere must be
limited to a maximum of 430 ppm, was included in the Paris Agreement of 2015, which was based on the
UNFCCC and which was signed by more than 190 countries, including the Netherlands.

4.6 The need to reduce greenhouse gas emissions is becoming ever more urgent. Every emission of greenhouse gases
leads to an increase in the concentration of greenhouse gases in the atmosphere, and thus contributes to reaching the
critical limits of 450 ppm and 430 ppm. In any case, the limited remaining carbon budget (see above in para. 2.1(7))
means that each postponement of a reduction in greenhouse gas emissions will require a future reduction to be more
stringent in order to stay within the confines of the remaining carbon budget.

In its annual reports, the UNEP reports on the emissions gap, which is the difference between emissions based on the
emissions-reduction target which countries reported to the UN — in which respect the assumption is that these targets
have been achieved — and the desired emissions (see above in para. 2.1(22)). The 2017 UNEP report states that, in
light of the Paris Agreement, the reduction of greenhouse gas emissions is more urgent than ever. The UNEP also
remarks that if the emissions gap is not bridged by 2030, achieving the target of a maximum warming of 2°C is
extremely unlikely.

4.7 Based on the aforementioned facts, the Court of Appeal concluded, quite understandably, in para. 45 that there
was “a real threat of dangerous climate change, resulting in the serious risk that the current generation of citizens will
be confronted with loss of life and/or a disruption of family life”. The Court of Appeal also held, in para. 37, that it
was “clearly plausible that the current generation of Dutch nationals, in particular but not limited to the younger indi-
viduals in this group, will have to deal with the adverse effects of climate change in their lifetime if global emissions
of greenhouse gases are not adequately reduced.”

4.8 The Netherlands is a party to the UNFCCC and to the Paris Agreement, and the State acknowledges the facts
stated above. The State does not challenge the Court of Appeal’s conclusion, as referred to above in para. 4.7,
and acknowledges the urgent need to take measures to reduce greenhouse gas emissions. The State also does not
dispute that it is required to contribute to that emissions reduction. What the State does challenge is that Articles 2
and 8 ECHR oblige it to take these measures, as the Court of Appeal held, and that it is obliged based on those pro-
visions to ensure that the volume of greenhouse gases being emitted at the end of 2020 is 25% less than it was
in 1990.
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5 Do Articles 2 and 8 ECHR oblige the State to take measures?

5.1 According to the State, Articles 2 and 8 ECHR do not oblige it to offer protection from the genuine threat of
dangerous climate change. The State asserts that this danger is not specific enough to fall within the scope of pro-
tection afforded by Articles 1, 2 and 8 ECHR. To that end, the State asserts that the threat is global in nature; in other
words, that it is global in both cause and scope, and that it relates to the environment, which the State argues is not
protected as such by the ECHR.

(4) THE MEANING OF ARTICLES 1, 2 AND 8 ECHR; POSITIVE TREATY OBLIGATIONS

5.2.1 Article 1 ECHR provides that the contracting parties must secure to everyone within their jurisdiction the rights
and freedoms defined in Section I of the ECHR. In other words, ECHR protection is afforded to the persons who fall
within the states’ jurisdiction. In the Netherlands this regards, primarily and to the extent relevant in this case, the
residents of the Netherlands.

5.2.2 Article 2 ECHR protects the right to life. According to established ECtHR case law, this provision also encom-
passes a contracting state’s positive obligation to take appropriate steps to safeguard the lives of those within its juris-
diction.” According to that case law, this obligation applies, inter alia, if the situation in question entails hazardous
industrial activities, regardless of whether these are conducted by the government itself or by others, and also in sit-
uations involving natural disasters. The ECtHR has on multiple occasions found that Article 2 ECHR was violated
with regard to a state’s acts or omissions in relation to a natural or environmental disaster.® It is obliged to take appro-
priate steps if there is a real and immediate risk to persons and the state in question is aware of that risk. In this
context, the term ‘real and immediate risk’ must be understood to refer to a risk that is both genuine and imminent.
The term ‘immediate’ does not refer to imminence in the sense that the risk must materialise within a short period of
time, but rather that the risk in question is directly threatening the persons involved. The protection of Article 2
ECHR also regards risks that may only materialise in the longer term.’

5.2.3 Article 8 ECHR protects the right to respect for private and family life. This provision also relates to environ-
mental issues. The ECHR may not entail a right to protection of the living environment, but according to established
ECtHR case law, protection may be derived from Article 8 ECHR in cases in which the materialisation of environ-
mental hazards may have direct consequences for a person’s private lives and are sufficiently serious, even if that
person’s health is not in jeopardy. According to that case law, when it comes to environmental issues, Article 8
ECHR encompasses the positive obligation to take reasonable and appropriate measures to protect individuals
against possible serious damage to their environment. The ECtHR has found that Article 8 ECHR was violated
in various cases involving environmental harm.'® The obligation to take measures exists if there is a risk that
serious environmental contamination may affect individuals’ well-being and prevent them from enjoying their
homes in such a way as to affect their private and family life adversely. That risk need not exist in the short term.""

5.2.4 According to the ECtHR, when it comes to activities that are hazardous to the environment, the positive obli-
gation implied by Article 8 ECHR largely overlaps with the obligation implied by Article 2 ECHR. The case law
regarding the former obligation therefore applies to the latter obligation.'? In the case of environmentally hazardous
activities, the state is expected to take the same measures pursuant to Article 8 ECHR that it would have to take pur-
suant to Article 2 ECHR.'? Therefore, the obligations pursuant to Articles 2 and 8 ECHR will be referred to collec-
tively below.

5.3.1 The protection afforded by Articles 2 and 8 ECHR is not limited to specific persons, but to society or the pop-
ulation as a whole.'* The latter is for instance the case with environmental hazards.'® In the case of environmental
hazards that endanger an entire region, Articles 2 and 8 ECHR offer protection to the residents of that region.

5.3.2 The obligation to take appropriate steps pursuant to Articles 2 and 8 ECHR also encompasses the duty of the
state to take preventive measures to counter the danger, even if the materialisation of that danger is uncertain.'® This
is consistent with the precautionary principle.'” If it is clear that the real and immediate risk referred to above in
paras. 5.2.2 and 5.2.3 exists, states are obliged to take appropriates steps without having a margin of appreciation.
The statt?g do have discretion in choosing the steps to be taken, although these must actually be reasonable and
suitable.
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The obligation pursuant to Articles 2 and 8 ECHR to take appropriate steps to counter an imminent threat may
encompass both mitigation measures (measures to prevent the threat from materialising) or adaptation measures
(measures to lessen or soften the impact of that materialisation). According to ECtHR case law, which measures
are suitable in a given case depends on the circumstances of that case.'’

5.3.3 The court may determine whether the measures taken by a state are reasonable and suitable. The policy a state
implements when taking measures must be consistent and the state must take measures in good time. A state must
take due diligence into account in its policy.”’ The court can determine whether the policy implemented satisfies
these requirements. In many instances found in ECtHR case law, a state’s policy has been found to be inadequate,
or a state has failed to provide sufficient substantiation that its policy is not inadequate.?' In its judgment in Jugheli
et al./Georgiazz, for example, the ECtHR held as follows:

“76. The Court reiterates that it is not its task to determine what exactly should have been done in the present
situation to reduce the impact of the plant’s activities upon the applicants in a more efficient way. However, it is
within the Court’s jurisdiction to assess whether the Government approached the problem with due diligence
and gave consideration to all the competing interests. In this respect the Court reiterates that the onus is on the
State to justify, using detailed and rigorous data, a situation in which certain individuals bear a heavy burden on
behalf of the rest of the community (see Fadeyeva, cited above, § 128). Looking at the present case from this
perspective, the Court notes that the Government did not present to the Court any relevant environmental
studies or documents informative of their policy towards the plant and the air pollution emanating therefrom
that had been affecting the applicants during the period concerned.”

5.3.4 Articles 2 and 8 ECHR must not result in an impossible or under the given circumstances disproportionate
burden being imposed on a state.”® If a state has taken reasonable and suitable measures, the mere fact that those
measures were unable to deter the hazard does not mean that the state failed to meet the obligation that had been
imposed on it. The obligations ensuing from Articles 2 and 8 ECHR regard measures to be taken by a state, not
the achievement, or guarantee of the achievement, of the envisaged result.*

(B)  INTERPRETATION STANDARDS FOR THE ECHR; ‘COMMON GROUND’

5.4.1 According to established ECtHR case law, the provisions of the ECHR must be interpreted and applied so as to
make its safeguards practical and effective. According to the ECtHR, this ‘effectiveness principle’ ensues from “the
object and purpose of the Convention as an instrument for the protection of individual human beings”.?* This also
regards the application of Article 31(1) of the Vienna Convention on the Law of Treaties,”® which stipulates that a
treaty must be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
in the light of its object and purpose.

5.4.2 According to ECtHR case law, an interpretation of the ECHR must also take into account the relevant rules of
international law referred to in Article 31(3)(c) of the Vienna Convention on the Law of Treaties. For example, in its
judgment in Nada/Switzerland, the ECtHR held as follows:*’

“169. Moreover, the Court reiterates that the Convention cannot be interpreted in a vacuum but must be inter-
preted in harmony with the general principles of international law. Account should be taken, as indicated in
Article 31 § 3 (c) of the 1969 Vienna Convention on the Law of Treaties, of “any relevant rules of international
law applicable in the relations between the parties”, and in particular the rules concerning the international pro-
tection of human rights (...).”

Furthermore, in accordance with Article 31(3), opening words and paragraph (b), of the Vienna Convention on the
Law of Treaties, an interpretation of treaty provisions must take the Member States’ application practice into account.

The ECtHR’s holding in the Demir and Baykara/Turkey™® judgment was consistent with the foregoing:

“85. The Court, in defining the meaning of terms and notions in the text of the Convention, can and must take into
account elements of international law other than the Convention, the interpretation of such elements by competent
organs, and the practice of European States reflecting their common values. The consensus emerging from
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specialised international instruments and from the practice of contracting States may constitute a relevant consider-
ation for the Court when it interprets the provisions of the Convention in specific cases.

86. In this context, it is not necessary for the respondent State to have ratified the entire collection of instruments that
are applicable in respect of the precise subject matter of the case concerned. It will be sufficient for the Court that the
relevant international instruments denote a continuous evolution in the norms and principles applied in international
law or in the domestic law of the majority of member States of the Council of Europe and show, in a precise area, that
there is common ground in modern societies (. ..).”

In this context, is spoken of the common-ground method of interpreting the ECHR, in accordance with the last
section of the findings cited above.

5.4.3 According to ECtHR case law, an interpretation and application of the ECHR must also take scientific insights
and generally accepted standards into account.”

(c)  ArticLe 13 ECHR

5.5.1 Article 13 ECHR is also relevant to the interpretation of Articles 2 and 8 ECHR; Article 13 provides that if the
rights and freedoms under the ECHR are violated, there exists the right to an effective remedy before a national
authority. According to ECtHR case law, this provision guarantees the existence of a remedy at national level to
compel the observance of these rights and freedoms. In cases involving an arguable complaint regarding the violation
of those rights and freedoms, national law must therefore offer a remedy that leads to obtaining appropriate relief.
The scopgoof this obligation depends on the nature of the violation. The remedy must be both practically and legally
effective.

5.5.2 A remedy is considered effective as meant in Article 13 ECHR if it will prevent or end the violation or if the
remedy offers adequate redress for a violation that has already occurred. In the case of more serious violations, the
available remedies must provide for both: the prevention or end of the violation as well as redress.” National states
are thus required to provide remedies that can effectively prevent more serious violations.

5.5.3 The remedy must ensure that a national court determines whether the rights and freedoms ensuing from the
ECHR have been violated and that this court does so in accordance with the rules of the ECHR and the interpretation
of those rules by the ECtHR.>? In short: the remedy must offer effective legal protection from possible violations of
the rights and freedoms ensuing from the ECHR.

(0) Do ArticLES 2 AND 8 ECHR APPLY TO THE GLOBAL PROBLEM OF THE DANGER OF CLIMATE CHANGE?

5.6.1 Pursuant to Articles 93 and 94 of the Dutch Constitution, Dutch courts must apply every provision of the
ECHR that is binding on all persons. Because the ECHR also subjects the Netherlands to the jurisdiction of the
ECtHR (Article 32 ECHR), Dutch courts must interpret those provisions as the ECtHR has, or interpret them pre-
mised on the same interpretation standards used by the ECtHR.>* This means that the findings above in paras. 5.2.1—
5.5.3 must also be used as a premise by the Dutch courts.

5.6.2 Pursuant to the findings above in paras. 5.2.1-5.3.4, no other conclusion can be drawn but that the State is
required pursuant to Articles 2 and 8 ECHR to take measures to counter the genuine threat of dangerous climate
change if this were merely a national problem. Given the findings above in paras. 4.2—4.7, after all, this constitutes
a ‘real and immediate risk’ as referred to above in para. 5.2.2 and it entails the risk that the lives and welfare of Dutch
residents could be seriously jeopardised. The same applies to, inter alia, the possible sharp rise in the sea level, which
could render part of the Netherlands uninhabitable. The fact that this risk will only be able to materialise a few
decades from now and that it will not impact specific persons or a specific group of persons but large parts of the
population does not mean — contrary to the State’s assertions —that Articles 2 and 8 ECHR offer no protection
from this threat (see above in para. 5.3.1 and the conclusion of paras. 5.2.2 and 5.2.3). This is consistent with the
precautionary principle (see para. 5.3.2, above). The mere existence of a sufficiently genuine possibility that this
risk will materialise means that suitable measures must be taken.
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5.6.3 As the State has asserted, the ECtHR has not yet issued any judgments regarding climate change or decided any
cases that bear the hallmarks that are particular to issues of climate change. Those hallmarks are, briefly put, the
dangers presented by a globally occurring activity —the emission of greenhouse gases all over the world, and not
just from Dutch territory — whose consequences will have a worldwide impact, including in the Netherlands. The
question is whether the global nature of the emissions and the consequences thereof entail that no protection can
be derived from Articles 2 and 8 ECHR, such that those provisions impose no obligation on the State in this case.

5.6.4 The Supreme Court considers the answer to this question to be sufficiently clear. It will therefore give the
answer to this question itself and will not submit it to the ECtHR for an advisory opinion, as is possible but not com-
pulsory under Protocol no. 16 to the ECHR, which entered into effect on 1 June 2019. In addition, both parties have
asked the Supreme Court to hand down its judgment before the end 0f 2019, in view of the time to which the District
Court’s order, upheld by the Court of Appeal, relates, which is the end of 2020.

(E) JOINT RESPONSIBILITY OF THE STATES AND PARTIAL RESPONSIBILITY OF INDIVIDUAL STATES

5.7.1 The answer to the question referred to in 5.6.3 above is in the opinion of the Supreme Court, that, under
Articles 2 and 8 ECHR, the Netherlands is obliged to do ‘its part’ in order to prevent dangerous climate change,
even if it is a global problem. This is based on the following grounds.

5.7.2 The UNFCCC is based on the idea that climate change is a global problem that needs to be solved globally.
Where emissions of greenhouse gases take place from the territories of all countries and all countries are affected,
measures will have to be taken by all countries. Therefore, all countries will have to do the necessary. The preamble
to this convention states, among other things, the following in this context:

“Acknowledging that the global nature of climate change calls for the widest possible cooperation
by all countries and their participation in an effective and appropriate international response, in
accordance with their common but differentiated responsibilities and respective capabilities and
their social and economic conditions, (.. .).

Recalling also that States have (. . .) the responsibility to ensure that activities within their jurisdic-
tion or control do not cause damage to the environment of other States or of areas beyond the limits
of national jurisdiction.”

5.7.3 The objective of the UNFCCC is to stabilise greenhouse gas concentrations in the atmosphere at a level that
would prevent dangerous human induced interference with the climate system (Article 2). Article 3 contains various
principles to achieve this objective. For instance, Article 3(1) provides that the parties “should protect the climate
system for the benefit of present and future generations of humankind, on the basis of equity and in accordance
with their common but differentiated responsibilities and respective capabilities”. Article 3(3) provides that the
parties “should take precautionary measures to anticipate, prevent or minimize the causes of climate change and mit-
igate its adverse effects”. And Article 4 provides, put succinctly, that all parties will take measures and develop
policy in this area. It follows from these provisions that each state has an obligation to take the necessary measures
in accordance with its specific responsibilities and possibilities.

5.7.4 At the annual climate change conferences held on the basis of the UNFCCC since 1992, the provisions men-
tioned above in 5.7.3 have been further developed in various COP decisions. In each case these are based first and
foremost on an acknowledgement of the above understanding: all countries will have to do the necessary. Articles 3
et seq. of the 2015 Paris Agreement reiterates this in so many words.

5.7.5 This understanding corresponds to what is commonly referred to as the ‘no harm principle’, a generally
accepted principle of international law which entails that countries must not cause each other harm. This is also
referred to in the preamble to the UNFCCC (in the section cited in 5.7.2 above). Countries can be called to
account for the duty arising from this principle. Applied to greenhouse gas emissions, this means that they can
be called upon to make their contribution to reducing greenhouse gas emissions. This approach justifies partial
responsibility: each country is responsible for its part and can therefore be called to account in that respect.
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5.7.6 This partial responsibility is in line with what is adopted in national and international practice in the event of
unlawful acts that give rise to only part of the cause of the damage. Partial responsibility is in line with, inter alia, the
Draft Articles on Responsibility of States for Internationally Wrongful Acts, as proposed by the UN International
Law Commission and adopted by the UN General Assembly. This is apparent, for example, in the explanatory
notes to Article 47(1) thereof, in which the following is remarked:**

“6. According to paragraph 1 of article 47, where several States are responsible for the same internationally
wrongful act, the responsibility of each State may be invoked in relation to that act. The general rule in inter-
national law is that of separate responsibility of a State for its own wrongful acts and paragraph 1 reflects this
general rule. (...)

8. Article 47 only addresses the situation of a plurality of responsible States in relation to the same internationally
wrongful act. The identification of such an act will depend on the particular primary obligation, and cannot be pre-
scribed in the abstract. Of course, situations can also arise where several States by separate internationally wrongful
conduct have contributed to causing the same damage. For example, several States might contribute to polluting a
river by the separate discharge of pollutants. (...) In such cases, the responsibility of each participating State is
determined individually, on the basis of its own conduct and by reference to its own international obligations.”

Many countries have corresponding rules in their liability law system.>”

It is true that Article 3(1) UNFCCC referred to in 5.6.3 above entails that the distribution of the measures to be taken
against climate change must not be based solely on the basis of responsibility for past emissions by a country, and
that consideration must also be given to the possibilities for countries to reduce their emissions. But that does not
detract from the fact that the underlying principle of these widely accepted rules is always that, in short, ‘partial
fault’ also justifies partial responsibility.

5.7.7 Partly in view of the serious consequences of dangerous climate change as referred to in 4.2 above, the defence
that a state does not have to take responsibility because other countries do not comply with their partial responsibility,
cannot be accepted. Nor can the assertion that a country’s own share in global greenhouse gas emissions is very small
and that reducing emissions from one’s own territory makes little difference on a global scale, be accepted as a defence.
Indeed, acceptance of these defences would mean that a country could easily evade its partial responsibility by pointing
out other countries or its own small share. If, on the other hand, this defence is ruled out, each country can be effectively
called to account for its share of emissions and the chance of all countries actually making their contribution will be
greatest, in accordance with the principles laid down in the preamble to the UNFCCC cited above in 5.7.2.

5.7.8 Also important in this context is that, as has been considered in 4.6 above about the carbon budget, each reduc-
tion of greenhouse gas emissions has a positive effect on combating dangerous climate change, as every reduction
means that more room remains in the carbon budget. The defence that a duty to reduce greenhouse gas emissions on
the part of the individual states does not help because other countries will continue their emissions cannot be
accepted for this reason either: no reduction is negligible.*®

5.7.9 Climate change threatens human rights, as follows from what has been considered in 5.6.2 above. This is also
recognised internationally outside the context of the Council of Europe.>” In order to ensure adequate protection from
the threat to those rights resulting from climate change, it should be possible to invoke those rights against individual
states, also with regard to the aforementioned partial responsibility. This is in line with the principle of effective inter-
pretation, referred to in 5.4.1 above, that the ECtHR applies when interpreting the ECHR and also with the right to
effective legal protection guaranteed by Article 13 ECHR, referred to 5.5.1-5.5.3 above.

5.8 In view of the considerations in 5.7.2-5.7.9 above, the Supreme Court finds that Articles 2 and 8 ECHR relating
to the risk of climate change should be interpreted in such a way that these provisions oblige the contracting states to
do ‘their part’ to counter that danger. In light both of the facts set out in 4.2—4.7 and of the individual responsibility of
the contracting states, this constitutes an interpretation of the positive obligations laid down in those provisions that
corresponds to its substance and purport as mentioned in 5.2.1-5.3.3 above. This interpretation is in accordance with
the standards set out in 5.4.1-5.4.3 that the ECtHR applies when interpreting the ECHR and that the Supreme Court
must also apply when interpreting the ECHR.
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(F) CAN THIS OBLIGATION PURSUANT TO ARTICLES 2 AND 8 ECHR ALSO BE RELIED UPON IN A CASE INVOLVING A CLAIM
PURSUANT TO ARTICLE 3:3054 DCC?

5.9.1 It follows from the above that, as the Court of Appeal has ruled, the State is obliged on the basis of Articles 2
and 8 ECHR to take appropriate measures against the threat of dangerous climate change, in accordance with its
share as referred to in 5.8 above.

5.9.2 Urgenda, which in this case, on the basis of Article 3:305a DCC, represents the interests of the residents of the
Netherlands with respect to whom the obligation referred to in 5.9.1 above applies, can invoke this obligation. After
all, the interests of those residents are sufficiently similar and therefore lend themselves to being pooled, so as to
promote efficient and effective legal protection for their benefit.*® Especially in cases involving environmental inter-
ests, such as the present case, legal protection through the pooling of interests is highly efficient and effective.’® This
is also in line with Article 9(3) in conjunction with Article 2(5) of the Aarhus Convention,*” which guarantees inter-
est groups access to justice in order to challenge violations of environmental law, and in line with Article 13 ECHR
(see 5.5.1-5.5.3 above).

5.9.3 As the Court of Appeal rightly held in para. 35, the fact that Urgenda does not have a right to complain to the
ECtHR on the basis of Article 34 ECHR, because it is not itself a potential victim of the threatened violation of Arti-
cles 2 and 8 ECHR, does not detract from Urgenda’s right to institute proceedings. After all, this does not deprive
Urgenda of the power to institute a claim under Dutch law in accordance with Article 3:305a DCC on behalf of res-
idents who are in fact such victims.

(G) ASSESSMENT OF THE COMPLAINTS IN CASSATION

5.10 The complaints of grounds for cassation 1-3 fail on the basis of the above. The same applies to the complaints of
grounds for cassation 4-8 insofar as these relate to the Court of Appeal’s opinion that Articles 2 and 8 ECHR subject
the State to the duty to take measures to counter dangerous climate change.

6.  Assumptions in answering the question of what specific obligation on the part of the State results from
the foregoing

6.1 As considered above, pursuant to Articles 2 and 8 ECHR the State is obliged towards the residents of the
Netherlands, in accordance with its share as referred to above in 5.8, to take adequate measures to reduce greenhouse
gas emissions from Dutch territory. However, this does not yet answer the question of what this obligation on the part
of the State means in concrete terms.

6.2 The answer to this question belongs, in principle, to the political domain, both internationally and nationally.
States will have to agree among themselves on their respective individual share in reducing greenhouse gas emis-
sions and make the necessary choices and considerations in this regard. Such agreements have been made, in the
UNFCCC, but only in the form of the general obligations mentioned in 5.7.3 above and principles set out in Articles 3
and 4 of the UNFCCC. These general obligations and principles mean that a fair distribution must take place, taking
into account the responsibility and state of development of the individual countries. For obvious political reasons,
international or otherwise, some which relating to negotiation strategy, the emission reduction agreements made
at the various climate conferences are not legally binding in themselves.

6.3 In the Dutch constitutional system, making the agreement referred to in 6.2 above falls within the competence of
the government, which is subject to parliamentary oversight. The Netherlands can also decide to reduce greenhouse
gas emissions from its territory without binding or non-binding international agreements. The Netherlands is also
obliged to do so, as has been considered in 5.9.1 above. Although determining the share to be contributed by the
Netherlands in the reduction of greenhouse gas emissions is, in that context too, in principle, a matter for the
government and parliament, the courts can assess whether the measures taken by the State are too little in view
of what is clearly the lower limit of its share in the measures to be taken worldwide against dangerous climate
change. It is clear, for example, in view of what has been considered above in 5.7.2-5.8, that the State cannot at
any rate do nothing at all and that the courts can rule that the State is in breach of its obligation referred to in
5.9.1 above if it does nothing.

https://doi.org/10.1017/ilm.2020.39 Published online by Cambridge University Press


https://doi.org/10.1017/ilm.2020.39

2020] THE STATE OF THE NETHERLANDS V. URGENDA (NETH. Sup. CT.) 837

Under certain circumstances, there may also be such clear views, agreements and/or consensus in an international
context about the distribution of measures among countries that the courts can establish what—in accordance
with the widely supported view of states and international organisations, which view is also based on the insights
of climate science —can in any case be regarded as the State’s minimum fair share. On the basis of the standards
referred to above in 5.4.2 and 5.4.3 (including the common ground method), which the Dutch courts are obliged
to apply when interpreting the ECHR (see above in 5.6.1), the courts are then obliged to proceed to establishing
such and to attach consequences to it in their judgment on the extent of the State’s positive obligations. It follows
from the ECtHR case law referred to above in 5.4.2 that, under certain circumstances, agreements and rules that
are not binding in and of themselves may also be meaningful in relation to such establishment. This may be the
case if those rules and agreements are the expression of a very widely supported view or insight and are therefore
important for the interpretation and application of the State’s positive obligations under Articles 2 and 8 ECHR.

6.4 The right to effective legal protection under Article 13 ECHR mentioned above in 5.5.1-5.5.3 entails, in a case
such as this, that the courts must examine whether it is possible to grant effective legal protection by examining
whether there are sufficient objective grounds from which a concrete standard can be derived in the case in question.

6.5 In addition, the courts can assess whether the State, with regard to the threat of a dangerous climate change, is
complying with its duty mentioned above in 5.5.3 under Articles 2 and 8 ECHR to observe due diligence and pursue
good governance. Under certain circumstances, the obligation to take measures of a certain scope or quality may
arise from this duty. Furthermore, this duty implies that, under certain circumstances, the State must properly sub-
stantiate that the policy it pursues meets the requirements to be imposed, i.e. that it pursues a policy through which it
remains above the lower limit of its fair share.

6.6 In determining the State’s minimum obligations, the courts must observe restraint, especially if rules or agree-
ments are involved that are not binding in themselves. It is therefore only in clear-cut cases that the courts can rule, on
the grounds referred to above in 6.3—-6.5, that the State has a legal obligation to take measures.

7 The 25-40% target for Annex I countries

7.1 The first question to be addressed in these proceedings is whether the 25% to 40% reduction in greenhouse gas
emissions in 2020 compared to 1990, which is based on AR4 (hereinafter: ‘the 25-40% target’), formulated as a
target for the Annex I countries, represents a corresponding obligation for the state. The State rightly argues that
this target is not a binding rule or agreement in and of itself. The question is therefore whether this target nevertheless
binds the State on one or more of the grounds mentioned above in 6.3—6.5.

The first question that needs to be answered in this context is (a) to what extent there is support within the interna-
tional community for the 25-40% target. This question will be dealt with in 7.2.1-7.2.11 below. The next question is
(b) whether this target also applies to the Netherlands as an individual country. This question will be dealt with in
7.3.1-7.3.6 below. After that (c) the State’s policy to combat dangerous climate change is discussed in 7.4.1-7.4.6.
Lastly (d) in 7.5.1-7.5.3 the question is answered whether it follows from all this that the Netherlands is obliged to
meet the 25-40% target, as ruled by the District Court and Court of Appeal.

This is based on the facts established by the Court of Appeal.

(4) THE DEGREE OF INTERNATIONAL CONSENSUS REGARDING THE 25—40% TARGET

7.2.1 The 25-40% target is part of an IPCC scenario in AR4 from 2007 for a global reduction in greenhouse gas
emissions.*' This scenario provides for Annex I countries to reduce greenhouse gas emissions by 25% to 40% in
2020 and by 80% to 95% in 2050, both compared to 1990 emissions. The distribution of measures between
Annex I countries and other countries in this scenario is based on the principles of Articles 3 and 4 UNFCCC.
The scenario was written for the target of a maximum concentration of greenhouse gases in the atmosphere of
450 ppm by 2100. This is the concentration at which global warming is reasonably expected to be limited to a
maximum of 2°C. AR4 was established on the assumption that this is probably the critical limit above which
there is risk of dangerous climate change. The scenario offers a good chance of not exceeding the limit of
warming of more than 2°C.
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7.2.2 The Bali Action Plan, established at the Bali Climate Change Conference in 2007 (COP-13) endorses the need
for far-reaching reductions in greenhouse gas emissions to prevent dangerous climate change. In this respect, refer-
ence was made to, among other things, the scenario referred to in 7.2.1. It bears noting here that at climate change
conferences decisions are often made on the basis of consensus.

7.2.3 At the Cancun Climate Change Conference in 2010 (COP-16), the countries that are parties to the Kyoto Pro-
tocol passed a resolution, the preamble to which expresses, among other things, that, taking into account the findings
in AR4, the Annex I countries as a group should reduce their greenhouse gas emissions by 25% to 40% by 2020
compared to 1990:

“Also recognizing that the contribution of Working Group III to the Fourth Assessment Report of
the Intergovernmental Panel on Climate Change, Climate Change 2007: Mitigation of Climate
Change, indicates that achieving the lowest levels assessed by the Intergovernmental Panel on
Climate Change to date and its corresponding potential damage limitation would require Annex I
Parties as a group to reduce emissions in a range of 2540 per cent below 1990 levels by 2020,
through means that may be available to these Parties to reach their emission reduction targets, (. ..)”

In the same resolution, the parties to the Kyoto Protocol urged Annex I countries to raise their level of ambition to
meet the AR4 target individually or as a group:

“4. Urges Annex I Parties to raise the level of ambition of the emission reductions to be achieved by
them individually or jointly, with a view to reducing their aggregate level of emissions of green-
house gases in accordance with the range indicated by Working Group III to the Fourth Assessment
Report of the Intergovernmental Panel on Climate Change, Climate Change 2007: Mitigation of
Climate Change, and taking into account the quantitative implications of the use of land use,
land-use change and forestry activities, emissions trading and project-based mechanism and the
carry-over of units from the first to the second commitment period; (...).”

At the Durban Climate Change Conference in 2011 (COP-17), these countries passed another resolution, the pream-
ble to which explicitly states that the target for Annex I countries is to reduce their total emissions by at least 25% to
40% compared to 1990 levels:

“Aiming to ensure that aggregate emissions of greenhouse gases by Parties included in Annex I are
reduced by at least 25—40 per cent below 1990 levels by 2020, noting in this regard the relevance of
the review referred to in chapter V of decision 1/CP.16 to be concluded by 2015, (...)”

The need for a reduction of this magnitude was also expressed at the Doha Climate Change Conference in 2012
(COP-18) in a resolution passed by the COP of countries party to the Kyoto Protocol. For the first time, the countries
themselves stated in a resolution that, “in order to increase the ambition of its commitment”, the Annex I countries
should strive to achieve at least a 25-40% reduction in greenhouse gas emissions by 2020 compared to 1990 levels.

The need for a reduction of this magnitude was also expressed at the climate change conferences in Warsaw, Lima
and Paris in 2013, 2014 and 2015, respectively (COP-19, COP-20 and COP-21). At these conferences, this need has
been endorsed again and again in resolutions, by reference either to the Doha Amendment or to resolutions passed at
previous conferences. The preamble to the COP decision to adopt the Paris Agreement stresses the urgency of
achieving this reduction.

Climate change conferences after 2015 no longer explicitly addressed or referred to the reduction target of 25-40%
by 2020. At those conferences, however, the need for sufficient reductions in greenhouse gas emissions before and
by 2020 has always been stressed.

7.2.4 As the Court of Appeal established in para. 49, the 25-40% target has not been superseded by the 2013-2014
ARS, contrary to what the State suggests. This report, too, is based on the target of a maximum concentration of
greenhouse gases in the atmosphere of 450 ppm by 2100 as part of the objective that global warming not exceed
2°C. ARS no longer discusses 2020. Indeed, this report focuses on later years, i.e. 2030 and in particular 2050
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and 2100, and no longer contains targets for 2020. The 2014 and 2015 COP resolutions mentioned above in 7.2.3,
which date from after ARS, still refer to the need for Annex I countries to reduce their greenhouse gas emissions by
25% to 40% by 2020 in accordance with AR4.

The distinction made in UNFCCC between Annex I countries and other countries was dropped in AR5, because by
that time countries other than Annex I countries had to be deemed developed countries as well. It emerges from the
above, however, that, contrary to what the State argues, this does not mean that AR4’s reduction scenario for 2020
has become outdated.

7.2.5 AR5 does contain new scenarios to achieve by 2050 and 2100 the reductions in greenhouse gas concentrations
deemed necessary. These are largely based on the premise that there will not be a sufficient reduction in greenhouse
gas emissions and that the concentration of greenhouse gases will therefore have to be reduced by taking measures to
remove these gases from the atmosphere (see 2.1(12) above). It is certain, however, that at the moment there is no
technology that allows this to take place on a sufficiently large scale. Therefore, as the Court of Appeal held in
para. 49, these new scenarios cannot be taken as a starting point for policy at this time without taking irresponsible
risks by doing so. Taking such risks would run counter to the precautionary principle that must be observed when
applying Articles 2 and 8 ECHR and Article 3(3) UNFCCC (see 5.3.2 and 5.7.3 above). It does not appear, therefore,
that these new scenarios have been taken as a starting point for subsequent decisions at climate change conferences.

The Court of Appeal’s finding that the 25-40% target has not been superseded by AR5 is therefore understandable
and serves as a starting point in cassation.

7.2.6 The EU also took as a starting point the need for the AR4 scenario mentioned above in 7.2.1. Several EU
bodies — the Council, the Commission and the Parliament — expressed the scientifically supported necessity of reduc-
ing emissions by 30% in 2020 in comparison to 1990. At the Cancun Climate Change Conference in 2010, the EU
offered to commit itself to reducing its emissions by this percentage by 2020 if, among other things, the other
developed countries would commit themselves to comparable reductions. The following has been noted on
behalf of the EU:**

“10. The EU and its 27 member States wished to reconfirm their commitment to a negotiating
process aimed at achieving the strategic objective of limiting the increase in global average temper-
ature to below 2°C above pre-industrial levels. Meeting that objective requires the level of global
GHG emissions to peak by 2020 at the latest, to be reduced by at least 50 per cent compared
with 1990 levels by 2050 and to continue to decline thereafter. To this end, and in accordance
with the findings of the Intergovernmental Panel on Climate Change, developed countries as a
group should reduce their GHG emissions to below 1990 levels through domestic and complemen-
tary international efforts by 25 to 40 per cent by 2020 and by 80 to 95 per cent by 2050, while devel-
oping countries as a group should achieve a substantial deviation below the currently predicted rate
of growth in emissions, in the order of 15 to 30 per cent by 2020. The EU and its 27 member States
are fully committed to continuing to negotiate with the other Parties, with a view to concluding as
soon as possible within the United Nations framework a legally binding international agreement for
the period commencing 1 January 2013.”

In case this condition would not be met — which has proved to be the case —the EU has committed itself to a 20%
reduction by 2020. However, by 2020 the EU is expected to achieve a reduction of 26-27% compared to 1990.

7.2.7 It follows from the above that there is a high degree of consensus in the international community on the need for
in any case the Annex I countries to reduce greenhouse gas emissions by 25% to 40% by 2020, in order to reduce
global warming to the maximum of 2°C deemed responsible at the time of AR4.

7.2.8 After 2007, when AR4 came into being, a high degree of consensus on the need for even greater reductions was
reached in the climate science community and the international community. As mentioned in 4.3 above, it has been
recognised for some years that global warming should not be limited to a maximum of 2°C to prevent dangerous
climate change, but to a maximum of 1.5°C. Therefore, the 2015 Paris Agreement explicitly stipulates that the
states will endeavour to limit warming to 1.5°C, “recognising that this would significantly reduce the risks and
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impacts of climate change” (Article 2(1), opening words and (a), of the Agreement). This necessitates a greater
reduction in greenhouse gas emissions than is necessary for a target of no more than 2°C.

7.2.9 The UNEP’s 2017 annual report, referring to the carbon budget and the emissions gap described in 4.6 above,
therefore states that, in light of the Paris Agreement, the reduction of greenhouse gas emissions is more urgent than
ever. The UNEP also remarks that if the emissions gap is not bridged by 2030, achieving the two-degree target is
extremely unlikely. Even if the reduction targets underlying the Paris Agreement are fully achieved, 80% of the
carbon budget corresponding with the two-degree target will be used up by 2030. Starting from a 1.5°C target,
the carbon budget will even have been completely exhausted by then. That is why even more ambitious reduction
targets are needed for the year 2020, according to the UNEP. The UNEP concludes that “later-action scenarios may
not be feasible in practice and, as a result, temperature targets could be missed” and that “later-action scenarios pose

greater risks of climate impacts”.**

7.2.10 With regard to the above, it must be taken into account that, as the Court of Appeal established in para. 63 without
being disputed in cassation, the maximum targets of 1.5°C or 2°C and the related concentrations of a maximum of 430 or
450 ppm are based on estimates. It is therefore possible that dangerous climate change will occur even with less global
warming and a lower concentration of greenhouse gases, for example because a tipping point is reached or because ice
melts at a higher rate (see 4.4 above). The precautionary principle therefore means that more far-reaching measures should
be taken to reduce greenhouse gas emissions, rather than less far-reaching measures.

7.2.11 From what has been considered above in 7.2.8-7.2.10, it follows once again that there is a high degree of
international consensus on the urgent need for the Annex I countries to reduce greenhouse emissions by at least
25-40% by 2020 compared to 1990 levels, in order to achieve at least the two-degree target, which is the
maximum target to be deemed responsible. This high degree of consensus can be regarded as common ground
within the meaning of the ECtHR case law referred to above in 5.4.2, which according to that case law must be
taken into account when interpreting and applying the ECHR.

(B) THE 25—40% TARGET FOR THE NETHERLANDS INDIVIDUALLY

7.3.1 The State has argued that the 25-40% target only applies to the Annex I countries as a group and not to each of
them individually. Therefore, according to the State, this objective allegedly does not apply to it individually. In addi-
tion, the State has argued that the EU as a whole is committed to a 20% reduction in greenhouse gas emissions by
2020 (see 7.2.6 above) and that it was agreed at EU level that the Netherlands would contribute to this by reducing its
greenhouse gas emissions in 2020 by 21% for the ETS sector and by 16% for the non-ETS sector, both compared to
2005 levels. According to the State, it complies with all its obligations by making these contributions.

7.3.2 In and of itself, it is correct that the 25-40% target in AR4 was included for the Annex I countries as a group.
However, as shown by the considerations in 5.7.3 and 5.7.4 above, the UNFCCC and the Paris Agreement are both
based on the individual responsibility of states. Therefore, in principle, the target from AR4 also applies to the indi-
vidual states within the group of Annex I countries. As will become clear in 7.4.1, the State itself interpreted this
target in the same way. Both the UNFCCC and the Paris Agreement provide for states to cooperate and conclude
an agreement whereby they jointly reduce their emissions and whereby one may do more than the other
(Article 4(2)(a), last sentence, UNFCCC and Article 4(16) and 4(17) Paris agreement). The State has not argued,
however, that such an agreement was concluded by it in relation to the 25-40% target of AR4.

7.3.3 The purport of the State’s reference to the agreements at EU level as mentioned in 7.3.1 above is not that such
an agreement was reached at EU level. The State refers to those agreements only because, in its view, they are only
standards that oblige it to achieve a certain concrete reduction in greenhouse gas emissions. However, this argument
fails to recognise that, as considered in 5.8 and 6.3—6.5 above, the State may also be obliged to make such a reduction
on the basis of Articles 2 and 8 ECHR, in which regard the consensus mentioned above in 7.2.11 is important.

Incidentally, as far as the present case has shown, the said agreements at EU level are not intended to replace the
obligations of the individual EU Member States under the UNFCCC. At the Cancun Climate Change Conference
in 2020, the EU formulated its own reduction target as it is a party to the UNFCCC on its own. By virtue of the
agreements made within the EU on the distribution of measures necessary to enable the EU to achieve this reduction
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target, the Netherlands is subject to the reduction obligations set out in 7.3.1 above. However, these agreements are
without prejudice to the individual responsibility of the EU Member States by any other virtue. The Effort Sharing
Decision therefore states in consideration 17 of the preamble that this decision does not preclude more stringent
national objectives. This also follows from Article 193 TFEU.

In addition, the EU itself expressed the need for 30% reduction by 2020 and the EU as a whole is expected to achieve
a 26-27% reduction by 2020 compared to 1990, which is above the minimum target of 25% of the AR4 scenario and
significantly more than the 20% reduction undertaken by the EU at the Cancun Climate Change Conference in 2010.

7.3.4 Moreover, the Court of Appeal rightly held in para. 60 that it would not be obvious for a lower reduction rate to
apply to the Netherlands as an Annex I country than to the Annex I countries as a whole. As the Court of Appeal
considered in para. 66, the Netherlands is one of the countries with very high per capita emissions of greenhouse
gases. In the above agreements at EU level, the reduction percentage agreed upon for the Netherlands is, accordingly,
one of the highest reduction percentages applicable to the EU Member States (Annex II to the Effort Sharing
Decision). It can be assumed that this high percentage corresponds to the possibilities and responsibilities of the
Netherlands. As the Court of Appeal established in para. 60, the State has not substantiated why a lower percentage
should apply.

7.3.5 In ground for cassation 8.2.3, the State complains that the Court of Appeal ignored the State’s argument that it
was contributing to reducing global greenhouse gas emissions by providing knowledge and financial resources to
developing countries, with which those countries could take mitigation and adaptation measures. However, it did
not elaborate on this assertion. The State did, amongst other things, not put forward that this contribution realises
a reduction of greenhouse gas emissions and that this should be taken into account when answering the question
as to which target applies to the State and whether the State achieves the target applicable to it.** This complaint
therefore fails.

7.3.6 In view of the foregoing, the Court of Appeal rightly ruled that the urgent need for a 25-40% reduction by 2020
also applies to the Netherlands individually.

(o) THE STATE’S POLICY REGARDING MEASURES TO COUNTER CLIMATE CHANGE

7.4.1 As considered in 4.8 above, the State acknowledges the need of the target of a maximum concentration of
greenhouse gases in the atmosphere of 430 or 450 ppm by 2100, with global warming reasonably expected to be
limited to no more than 1.5°C or 2°C. In this context, the State also endorsed the targets set out in the AR4 scenario.
As regards that scenario’s targets of 80% to 95% reduction by 2050 and of 450 ppm by 2100 (now 430 ppm by
2100), it still endorses them. For the year 2020, the State assumed a reduction target of 30% until 2011. According
to the letter from the Minister of Housing, Spatial Planning and the Environment dated 12 October 2009 cited above
in 2.1(27), the State, like the EU (see 7.2.6 and 7.3.3 above), was at the time of the opinion that a reduction of 25% to
40% by 2020 was necessary to stay on a credible track to keep the 2°C target within reach.

7.4.2 After 2011, the State adjusted its target for 2020 downwards to the 20% reduction at EU level as referred to in
7.3.1 above. In these proceedings, the State argues that, on closer inspection, achieving a 25% to 40% reduction by
2020 is not necessary, because the same result can be achieved by accelerating the reduction of greenhouse gas emis-
sions in the Netherlands after 2020. The State argues that it intends to have this accelerated reduction take place after
2020 and that it prefers this reduction path over the AR4 scenario. The question, however, is whether an accelerated
reduction of greenhouse gas emissions in the Netherlands after 2020 can indeed achieve the same result. In this
context, the following facts taken into account by the Court of Appeal are relevant.

7.4.3 All greenhouse gas emissions lead to a reduction in the carbon budget still available (see also 4.6 above). Any
postponement of the reduction of emissions therefore means that emissions in the future will have to be reduced on
an increasingly large scale in order to make up for the postponement in terms of both of time and size. This means
that, in principle, for each postponement of emissions reductions, the reduction measures to be taken at a later date
will have to be increasingly far-reaching and costly in order to achieve the intended result, and it will also be riskier.
The UNEP already warned about this in its 2013 annual report (see 2.1(22) above).
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7.4.4 Following ARA4, it became clear that in order to prevent dangerous climate change even greater reductions of
greenhouse gas emissions are actually needed in the short term and that this need is becoming increasingly urgent,
both before 2020 and in the subsequent period up to 2030 (see also 7.2.8-7.2.9 above). Also according to the
Netherlands Environmental Assessment Agency (Planbureau voor de Leefomgeving) (the PBL)— which is an inde-
pendent research institute that is part of the Ministry of Infrastructure and the Environment —a policy is needed, in
view of the Paris Agreement, that goes far beyond the current policies of the countries in question. According to the
PBL in a 2016 report, the Dutch policy should be tightened in the short time in order to align it with the Paris
Agreement.

7.4.5 The State acknowledges the fact referred to in 7.4.3 above (para. 71 of the Court of Appeal’s judgments) and
does not contest the facts mentioned in 7.4.4 above. Moreover, it has meanwhile formulated a reduction target for
2030 of 49% and for 2050 of 95% (these targets have been laid down in the Dutch Climate Act after the date of the
Court of Appeal’s judgment*®). The target of 49% for 2030 was derived linearly from the target of 95% for 2050. On
request, the State informed the Court of Appeal that if this line were extended to 2020 this would result in a target of
28% for that year (para. 47).

7.4.6 In view of the considerations in 7.4.3-7.4.5 above, there may be serious doubts as to whether, with the 20%
reduction envisaged by the State at EU level by 2020, the overall reduction over the next few decades, which the
State itself believes to be necessary in any case, is still feasible. After all, the need for this reduction requires the
State to aim for a reduction in greenhouse gas emissions by more than 25% by 2020, rather than a reduction that
is lower. The State has not explained that and why, despite the above and taking into account the precautionary prin-
ciple applicable in this context, a policy aimed at 20% reduction by 2020 can still be considered responsible. The
State has not provided any insight into which measures it intends to take in the coming years, let alone why
these measures, in spite of the above, would be both practically feasible and sufficient to contribute to the prevention
of dangerous climate change to a sufficient extent in line with the Netherlands’ share. The State has confined itself to
asserting that there “are certainly possibilities™ in this context.

(p)  MUST THE STATE ADHERE TO THE 25-40% TARGET?

7.5.1 In view of the above, the Court of Appeal was allowed to rule in para. 52 that the State has insufficiently sub-
stantiated that it would be possible for a responsible policy to prevent dangerous climate change to include a green-
house gas emissions reduction target of less than at least 25% by 2020. Therefore, in accordance with the foregoing
considerations in 6.3—6.5, there is reason to come to the conclusion that the State should in any event adhere to the
target of at least 25% reduction by 2020. As stated above, there is a large degree of consensus in the international
community and climate science that at least this reduction by the Annex I countries, including the Netherlands, is
urgently needed (see 7.2.11 and 7.3.6 above). Proper legal protection means that this consensus can be invoked
when implementing the positive obligations incumbent on the State pursuant to Articles 2 and 8 ECHR. The
target of achieving a reduction of at least 25% by 2020 is also in line with what the State itself considers necessary
for other years (2030, 2050 and 2100 (see 7.4.1-7.4.5 above). In the context of the positive obligation on the State
under Articles 2 and 8 ECHR to take appropriate measures to prevent dangerous climate change, this target can there-
fore be regarded as an absolute minimum. As the State has not been able to provide a proper substantiation of its
claim that deviating from that target is nevertheless responsible (see 7.4.6 above), it must adhere to the target of
25%. It should therefore strive to achieve at least this reduction by 2020, as the Court of Appeal rightly held in
para. 53.

7.5.2 The State has also argued, in ground for cassation 8.2, that it meets its obligations under Articles 2 and 8 ECHR
by taking adaptation measures, whether or not in combination with mitigation measures already taken and proposed,
and that it therefore does not have to meet the 25-40% target. In para. 59, however, the Court of Appeal established
fully comprehensibly that although it is correct that the consequences of climate change can be mitigated by taking
adaptation measures, it has not been demonstrated or made plausible that the potentially disastrous consequences of
excessive global warming can be adequately prevented by such measures. This finding also implies that even if
account is taken of the fact that the State is taking adaptation measures, mitigation measures that reduce emissions

https://doi.org/10.1017/ilm.2020.39 Published online by Cambridge University Press


https://doi.org/10.1017/ilm.2020.39

2020] THE STATE OF THE NETHERLANDS V. URGENDA (NETH. Sup. CT.) 843

by at least 25% by 2020 are urgently needed, also for the Netherlands. The State’s aforementioned argument there-
fore does not hold.

7.5.3 It should also be noted that the Court of Appeal’s judgment implies in paras. 57 and 66 that the State has not
sufficiently substantiated that the reduction of at least 25% by 2020 is an impossible or disproportionate burden, as
referred to in 5.3.4 above. In this context, the State only referred to the short time remaining until the end of 2020 and
to the impairment of the level playing field of the Dutch business community in an international context. In connec-
tion with the first argument, the Court of Appeal took into account that the District Court’s order to the State dates
back to 2015, i.e. has been in force since then, and that the State has moreover been aware of the seriousness of the
climate problem for some time and initially pursued a policy aimed at a 30% reduction by 2020 (para. 66). With
respect to the second argument, the Court of Appeal took into account that other EU countries pursue much stricter
climate policies and that the State has not explained this argument in more detail (para. 57). By doing so, the Court of
Appeal has comprehensibly rejected the State’s assertion that there would be an impossible or disproportionate
burden. Ground for cassation 8.4, which accuses the Court of Appeal of not having investigated this assertion, is
therefore unfounded.

(E) ASSESSMENT OF COMPLAINTS IN CASSATION

7.6.1 The complaints referred to in 4.237—4.248 of the Opinion proffered by the deputy Procurator General and the
Advocate General cannot lead to cassation for the reasons stated there.

7.6.2 Insofar as complaints from grounds for cassation 4-8 have not been dealt with in the foregoing, these cannot
lead to cassation either. With regard to Article 81(1) DJOA, this does not require any further substantiation since the
complaints do not require answers to legal questions in the interest of unity of law or legal development.

8  Permissibility of the order issued; political domain

8.1 The State argues in ground for cassation 9 that the District Court’s order to reduce Dutch greenhouse gas emis-
sions by at least 25% in 2020 compared to 1990 levels, which was upheld by the Court of Appeal, is impermissible
for two reasons. The first reason is that the order amounts to an order to create legislation, which according to
Supreme Court case law is not permissible. The second reason is, briefly put, that it is not for the courts to make
the political considerations necessary for a decision on the reduction of greenhouse gas emissions. The following
is considered in response to these arguments.

(4) ORDER TO CREATE LEGISLATION

8.2.1 If the government is obliged to do something, it may be ordered to do so by the courts, as anyone may be, at the
request of the entitled party (Article 3:296 DCC). This is a fundamental rule of constitutional democracy, which has
been enshrined in our legal order. As far as the rights and freedoms set out in the ECHR are concerned, this rule is
consistent with the right to effective legal protection laid down in Article 13 ECHR referred to above in 5.5.1-5.5.3.
Partly in connection with this fundamental rule, the Dutch Constitution stipulates that civil courts have jurisdiction
over all claims, so that they can always grant legal protection if no legal protection is offered by another court.*

8.2.2 It follows from the considerations in 5.1.7—6.2 above that, in this case, the State has a legal duty by virtue of the
protection it must provide to residents of the Netherlands on the basis of Articles 2 and 8 ECHR in order to protect
their right to life and their right to private and family life. It may therefore be ordered to comply with this duty by the
courts, unless there are grounds for an exception in accordance with Article 3:296 DCC. Under that provision, an
exception arises if the law so provides or if it follows from the nature of the obligation or the legal act. The
Supreme Court case law relating to orders to create legislation constitutes an application of this exception.*’

8.2.3 This case law is based on two considerations. First of all, there is the consideration that the courts should not
intervene in the political decision-making process involved in the creation of legislation. Secondly, there is the con-
sideration that such an order should create an arrangement that also applies to parties other than the parties to the
proceedings.*®
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8.2.4 The first consideration does not mean that courts cannot enter the field of political decision-making at all. In the
case law referred to above, therefore, the earlier case law of the Supreme Court has been reiterated, which dictates
that, on the basis of Article 94 of the Dutch Constitution, the courts must disapply legislation if any binding provi-
sions of treaties entail such.*® It has also been decided in that case law that the courts may issue a declaratory decision
to the eggect that the public body in question is acting unlawfully by failing to enact legislation with a particular
content.

The first consideration on which the case law referred to in 8.2.2 is based must therefore be understood to mean that
the courts should not interfere in the political decision-making process regarding the expediency of creating legis-
lation with a specific, concretely defined content by issuing an order to create legislation. In view of the constitutional
relationships, it is solely for the legislator concerned to determine for itself whether legislation with a particular
content will be enacted. Therefore, the courts cannot order the legislator to create legislation with a particular content.

8.2.5 The second consideration on which the case law referred to in 8.2.2 above is based relates to the circumstance
that the civil courts only pronounce binding decisions between the parties to the dispute (cf. Article 236 DCCP). The
courts do not have the power to decide in a manner binding on everyone how a statutory provision should read. An
order to create legislation is therefore subject to the objection that third parties, which are not involved in the pro-
ceedings and are therefore not bound by the judgment, would still be bound (indirectly) by that order by virtue of the
fact that that legislation would also apply to them. This objection does not arise in the case of an order not to apply
statutory provisions, which applies only to a particular claimant, or in the case of a declaratory decision. The same
applies to a general order to take measures, while respecting the legislator’s freedom, as referred to in the second
paragraph of 8.2.4 above, to create or not to create legislation with a particular content. After all, the courts in
that case do not determine the content of the statutory provision by issuing their order; this determination is still
reserved to the legislator in question.

8.2.6 It follows from the above that the courts are only not permitted to issue an order to create legislation with a
particular, specific content. After all, only then do the objections arise which are raised in the consideration on
which the case law referred to in 8.2.2 above is based. Therefore, the courts are not prevented to issue a declaratory
decision to the effect that the omission of legislation is unlawful (see 8.2.4 above). They may also order the public
body in question to take measures in order to achieve a certain goal, as long as that order does not amount to an order
to create legislation with a particular content. In the Supreme Court judgment of 9 April 2010 (SGP), the impermis-
sibility of courts issuing an order to create legislation is for that reason limited to this case.’’

8.2.7 In light of the foregoing, the District Court’s order, upheld by the Court of Appeal, constitutes an application of
the main rule of Article 3:296 DCC. Indeed, this order does not amount to an order to take specific legislative mea-
sures, but leaves the State free to choose the measures to be taken in order to achieve a 25% reduction in greenhouse
gas emissions by 2020. This is not altered by the fact that many of the possible measures to be taken will require
legislation, as argued by the State. After all, it remains for the State to determine what measures will be taken
and what legislation will be enacted to achieve that reduction. The exception to Article 3:296 DCC made in the
case law referred to in 8.2.2 above therefore does not apply in this case.

(B)  PoLITICAL DOMAIN

8.3.1 This brings the Supreme Court to the assessment of the State’s more general argument that it is not for the
courts to make the political considerations necessary for a decision on the reduction of greenhouse gas emissions.

8.3.2 As considered in 6.3 above, in the Dutch constitutional system of decision-making on the reduction of green-
house gas emissions is a power of the government and parliament. They have a large degree of discretion to make the
political considerations that are necessary in this regard. It is up to the courts to decide whether, in availing them-
selves of this discretion, the government and parliament have remained within the limits of the law by which
they are bound.

8.3.3 The limits referred to in 8.3.2 above include those for the State arising from the ECHR. As considered in 5.6.1
above, the Netherlands is bound by the ECHR and the Dutch courts are obliged under Articles 93 and 94 of the Dutch
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Constitution to apply its provisions in accordance with the interpretation of the ECtHR. The protection of human
rights it provides is an essential component of a democratic state under the rule of law.

8.3.4 This case involves an exceptional situation. After all, there is the threat of dangerous climate change and it is
clear that measures are urgently needed, as the District Court and Court of Appeal have established and the State
acknowledges as well (see 4.2-4.8 above). The State is obliged to do ‘its part’ in this context (see 5.7.1-5.7.9
above). Towards the residents of the Netherlands, whose interests Urgenda is defending in this case, that duty
follows from Articles 2 and 8 ECHR, on the basis of which the State is obliged to protect the right to life and the
right to private and family life of its residents (see 5.1-5.6.4 and 5.8-5.9.2 above). The fact that Annex I countries,
including the Netherlands, will need to reduce their emissions by at least 25% by 2020 follows from the view gen-
erally held in climate science and in the international community, which view has been established by the District
Court and the Court of Appeal (see 7.2.1-7.3.6 above). The policy that the State pursues since 2011 and intends to
pursue in the future (see 7.4.2 above), whereby measures are postponed for a prolonged period of time, is clearly not
in accordance with this, as the Court of Appeal has established. At least the State has failed to make it clear that its
policy is in fact in accordance with the above (see 7.4.6 and 7.5.1 above).

8.3.5 In this case, therefore, the Court of Appeal was allowed to rule that the State is in any case obliged to achieve
the aforementioned reduction of at least 25% by 2020.

(c) ASSESSMENT OF THE COMPLAINTS IN CASSATION

8.4 Ground for cassation 9 therefore cannot lead to cassation either.

9  Decision
The Supreme Court:
— rejects the appeal;

— orders the State to pay the costs of the proceedings in cassation, up to this decision estimated on the part of
Urgenda at EUR 882.34 in disbursements and EUR 2,200 in fees.

This judgment rendered by Vice President C.A. Streefkerk as chairman and justices G. Snijders, M.V. Polak,
T.H. Tanja-van den Broek and H.M. Wattendorff, and pronounced in open court by Vice President C.A. Streefkerk
on 20 December 2019.

Appendix
LiST OF ABBREVIATIONS USED

AR4 The Fourth IPCC Assessment Report (2007)
ARS5 The Fifth [IPCC Assessment Report (2013— 2014)
°C degrees Celsius

Cf. compare

CO2 carbon dioxide

COP Conference of the Parties to the UNFCCC
DCC Dutch Civil Code (Burgerlijk Wetboek)

DCCP Dutch Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering)
DJOA Dutch Judiciary Organisation Act (Wet op de Rechterlijke Organisatie)

ECHR European Convention on the Protection of Human Rights and Fundamental Freedoms
ECtHR European Court of Human Rights et al. and other(s)
ETS Emissions Trading System
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EU The European Union

GDP gross domestic product

GHG greenhouse gases

IPCC Intergovernmental Panel on Climate Change
no. or nos. number or numbers

p. or pp. page or pages
para. paragraph

PBL The Netherlands Environmental Assessment Agency (Planbureau voor de Leefomgeving)

ppm parts per million

Stb. The Dutch Bulletin of Acts and Decrees (Staatsblad)

Supreme Court The Supreme Court of the Netherlands

TFEU Treaty on the Functioning of the European Union

Trb. The Dutch Bulletin of Treaties (Tractatenblad)
UN United Nations
UNEP United Nations Environment Program

UNFCCC The United Nations Framework Convention on Climate Change
Vol. Volume
VROM Ministry of Public Health, Spatial Planning and the Environment

WMO World Meteorological Organization
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