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Abstract

This article argues that the concept of diligence provides a useful role in clarifying (and perhaps
narrowing) the discretionary powers of the State with respect to the development of natural
resources. The claim has two branches. First, the concept of due diligence plays an important
role in bridging the normative gap between the harms caused by private actors and the
international law of State responsibility. It is the vehicle by which States can be made to assume
responsibility for private developments within their jurisdiction and control that cause harm
to other States. Second, the concept of due diligence plays an important role (a “generative role”)
in teasing out the detailed logical implications of more abstract primary norms such as the duty
of prevention. These derivative duties include the duties to make a preliminary assessment of
whether the proposed activity may cause a risk of significant transboundary harm: to conduct
an environmental impact assessment (EIA) if there is a risk of significant harm and, if the
EIA confirms that risk, to notify and consult with respect to possible measures to prevent
or mitigate that risk. The article demonstrates both of these claims through an examination
of the jurisprudence of the International Court of Justice, the International Tribunal for the
Law of the Sea and arbitral awards. Finally, the article applies these claims in the context of
possible resource developments in Alaska, British Columbia and Yukon that may have trans-
boundary implications.

Introduction

Much of international environmental law is concerned with exploring and resolving the tension
between the freedom of a State to develop its own resources in accordance with its own envi-
ronmental and developmental policies and its duty to ensure that activities under its jurisdiction
or control “do not cause damage to the environment of other States or of areas beyond the limits
of national jurisdiction” (Duvic-Paoli, 2018; Rio Declaration, 1992, Article 2). Both the freedom
to develop and the duty of prevention are undoubtedly part of customary international law
(Legality of the Threat or Use of Nuclear Weapons, 1996). But the freedom to develop is
not unlimited (International Law Commission (ILC), 2001a). It is limited by the duty of pre-
vention, but it must also be limited by all that is normatively logically entailed in giving practical
effect to the duty of prevention. This paper argues that the concept or principle of due diligence
plays a crucial normative role in ascertaining that which is logically entailed by the duty of
prevention. As such, the concept serves to limit and better define the residual freedom of
the State in developing its own resources, whether on land or in the marine environment
and whether in the Arctic or other parts of the globe.

The ILC drew attention to the important role of due diligence in its Draft Articles on Prevention
of Transboundary Harm fromHazardous Activities (2001a) and the International Court of Justice
(ICJ) addedweight to that in its PulpMills decision (2010). Since then, various courts and tribunals
have explored the role of due diligence in international environmental law. These decisions include
the twoAdvisoryOpinions of the International Tribunal on the Law of the Sea (ITLOS) (the first an
Opinion of the Deep Seabed Chamber with respect to the responsibility of sponsoring States with
respect to activities in the Area (Responsibilities and Obligations of States, 2011), and the second
an Opinion of the full tribunal with respect to illegal, unreported and unregulated (IUU) fishing
(IUU Advisory Opinion, 2015)), the Award of the Annex VII arbitral tribunal in the South China
Sea Arbitration (South China Sea, 2016), and the decision of the ICJ in the joined cases of Certain
Activities/Construction of a Road (2015) (Yotova, 2016).

This article examines this jurisprudence with a view to exploring two contributions that the
concept of due diligence can make to clarifying (and perhaps narrowing) the discretionary
powers of the State with respect to the development of natural resources and the protection
of environmental values. The first contribution is to bridge the normative gap between the
harms caused by private actors and the international law of state responsibility (Duvic-Paoli,
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2018, p. 201; Matz-Lück & van Doorn, 2017). This claim is neither
novel nor especially controversial, but it is well illustrated in some
of these decisions and it is of obvious importance given the reality
that most resource exploitation activities are actually carried out
by private parties and private capital rather than by States (ILC,
2001b). The second contribution that the concept of due diligence
can make is to tease out the detailed logical implications of more
abstract primary norms such as the duty of prevention. As such,
it can act in an interstitial manner (Lowe, 2001) to clarify State
obligations and as a result narrow a state’s freedom to autointerpret
the scope of its responsibilities. I sometimes refer to this as the
“generative role” of the concept of due diligence.

While this paper is concerned with the role of due diligence,
generally it is useful, given the Arctic context of this special issue,
to provide two examples of resource development projects in the
Arctic which have the potential to affect a neighbouring State. Both
examples involve Canada and the United States. The first example
involves the recurring possibility of US federal authorisation of oil
and gas exploration activities in an area of Alaska’s Arctic coastal
plain within the Arctic National Wildlife Refuge (ANWR). This
area of ANWR is considered to be critical calving habitat for a herd
of migratory barren ground caribou known as the Porcupine
Caribou Herd (PCH). The PCH is shared between Alaska (US)
and two jurisdictions within Canada (Yukon and Northwest
Territories). The herd is of tremendous nutritional and cultural
significance for Tribal and Inupiat populations in Alaska and
First Nations and Inuvialuit communities in Canada. Indigenous
communities in Canada are particularly concerned that exploration
(and possible future production activities) inAlaskawill threaten the
long-term viability of this migratory herd with potentially devastat-
ing consequences for these communities. These communities have
expressed the concern that both the scoping statement for the envi-
ronmental impact statement (EIS) and the draft EIS have all but
ignored the impact of the proposed activities on the PCH as a shared
resource and the impact of any adverse effect on that herd for
Indigenous communities in Canada.

A second example involves current and proposed metal mining
operations in British Columbia in the watersheds of the so-called
“panhandle rivers.” These rivers (including the Taku, Stikine,
Unuk, Iskut, Alsek and Tatshenshini) rise in the mountains of
British Columbia or Yukon and then flow west to the Pacific coast
through the “panhandle” of Alaska. Residents of Alaska including
southeast Alaska tribes have long been concerned about acid mine
drainage from tailings, possible breaches of tailings dams and toxic
waste products from thesemining activities whichmight have cata-
strophic effects on important salmon populations in these rivers
and consequential cultural damage.

The paper begins with some general observations on the
concept of due diligence and then turns to discuss the two contri-
butions that the concept of due diligence can make to clarifying
(and perhaps narrowing) the discretionary powers of the State with
respect to the development of natural resources and the protection
of environmental values. It concludes by examining the two exam-
ples referenced above in light of the concept of due diligence.

General observations on the concept of due diligence

Due diligence is generally conceived of as a standard of care
(Stephens & French, 2016). It may be used to assess whether a
State is in breach of a primary obligation (Dugard Opinion,
2015, para. 9) and as such is most commonly associated with
the assessment of obligations of conduct in the context of the

law of state responsibility (ILC, 2001b). The International Law
Association’s Study Group on due diligence canvassed the historical
evolution of the concept in its first report (French & Stephens,
2014). An early example of a reference to the duty of due diligence
is the Treaty of Washington between Britain and the United States
(1871) and the related Alabama Claims Arbitration (1871). Two
other cases are often associated with the development of the con-
cept of due diligence even they did not use the precise term. Thus in
the Corfu Channel Case the ICJ articulated the obligation of every
State “not to allow knowingly its territory to be used for acts con-
trary to the rights of other States” (Corfu Channel, 1949, p. 22) and
concluded that Albania should have taken “all necessary steps” to
warn shipping of the danger posed by a minefield that was set
within its waters once it became aware of the existence of that
minefield (p. 23). Similarly, the Trail Smelter Arbitration (1938,
1941) held Canada responsible for permitting “the use of its
territory in such a manner as to cause injury by fumes in or to
the territory of another or the persons therein, when the case is
of serious consequence and the injury is established by clear and
convincing evidence.”

In none of these three cases was the damage caused directly by
the state and one must therefore distinguish for the purposes of
attributing responsibility to the state “between the injury caused
by the non-state actor and the injury caused by the state”
(Barnidge, 2006, p. 81 & 94). This necessitates an inquiry into
the steps that the State of origin is obliged to take so as to ensure
that it does not permit its territory to be used by a private party in
such a way as to cause harm to another. In other words, what does
due diligence require of the State of origin?

Reference was made above to the term “obligation of conduct”
which adverts to the distinction between a primary obligation of
conduct and a primary obligation of result (Responsibilities and
Obligations of States, 2011, para. 111). The distinction is important
in this context since obligations of result are not (unless specifically
so qualified in the expression of the primary norm) due diligence
obligations, whereas the term “obligation of conduct” is frequently
if not invariably associated with due diligence as a measure of that
conduct (Stephens & French, 2016).

In the case of an obligation of result the primary norm requires
the State to achieve a particular result whether that be a procedural
result or a substantive result. A procedural example of an obliga-
tion of result might be where the primary norm stipulates that
if a certain event happens, then State A shall notify or inform
State B of the event (Pulp Mills, 2010). Another example might be
the duty of a State to communicate the outcome of an environmental
impact assessment (EIA) to other States under Articles 205 and 206
of the Law of the Sea Convention (LOSC) (1982). A third example
might be the duty of a State to ensure that certain information ismade
available under the terms of Article 9(1) of the OSPAR Convention
(Convention for the Protection of the Marine Environment of the
North East Atlantic, 1992; Dispute Concerning Access, 2003). A sub-
stantive example of an obligation of result might be the obligation of a
State under the Kyoto Protocol (1997, Article 3) tomeet its quantified
emission limitation (QEL) stipulated in Annex B of the Protocol or
the duty of a State not to bring a vessel into an unsafe port or anchor-
age when exercising its powers of enforcement under Article 225 of
the LOSC (M/T San Pedro Pio, 2019).

In the case of an obligation of conduct the norm focuses on the
behaviour expected of the State in order to comply with the norm.
This is most obviously the case where the primary norm itself
focuses on conduct. An example might be a commitment to use
“best efforts” to achieve a certain outcome or, a duty to have
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“due regard” to the interests of another State (South China Sea, 2016)
or, as in the case of theAlabamaClaimsArbitration (1871), the treaty
norm may be expressly framed in terms of due diligence (Treaty of
Washington, 1871). In all of these cases, the inquiry will inevitably
focus on the conduct of the State rather than on whether or not a
particular outcome was achieved (Responsibilities and Obligations
of States, 2011, para. 110). In most cases, the question of whether
a primary norm establishes an obligation of conduct or result will
have to be inferred or interpreted (Matz-Lück & van Doorn, 2017,
p. 183) from an overall understanding of the nature of the obligation.
The decided cases offer some examples.

A tribunal may more readily characterise an obligation as
an obligation of conduct if the impugned activity involves private
parties rather than the State. In the Seabed Disputes Chamber,
Advisory Opinion the Chamber characterised the duty of the
State with respect to its sponsored contractors as a due diligence
obligation of conduct (Responsibilities and Obligations of States,
2011, para. 110). Similarly, in the South China Sea Award, the tri-
bunal characterises China’s obligations with respect to Chinese
flagged fishing vessels as due diligence obligations of conduct that
required China inter alia to take effective measures “to prevent the
harvesting of species that are recognised internationally as being
at risk of extinction and requiring international protection” and
to prevent activities “that would affect depleted, threatened,
or endangered species indirectly through the destruction of their
habitat” (South China Sea, 2016, paras. 956 & 960). The Tribunal
found that China was in breach of its due diligence obligations.

There is some evidence from the case law and the literature
that the use of certain terms may lead a tribunal to characterise
an obligation as an obligation of conduct (Matz-Lück & van
Doorn, 2017, p. 183). For example, the Seabed Disputes Chamber,
Advisory Opinion reasoned that:

The sponsoring State’s obligation “to ensure” is not an obligation to
achieve, in each and every case, the result that the sponsored contractor
complies with the aforementioned obligations. Rather, it is an obligation
to deploy adequatemeans, to exercise best possible efforts, to do the utmost,
to obtain this result. To utilize the terminology current in international law,
this obligation may be characterized as an obligation “of conduct” and not
“of result,” and as an obligation of “due diligence.” : : :

: : : .

The expression “to ensure” is often used in international legal instruments
to refer to obligations in respect of which, while it is not considered reason-
able to make a State liable for each and every violation committed by
persons under its jurisdiction : : : (Responsibilities and Obligations of States,
2011, paras. 110 & 112)

This is later reiterated by the full Tribunal in its IUU Fishing
Advisory Opinion (IUU Advisory Opinion, 2015, para. 128).
However, I think that this passage suggests that the Chamber does
not rely simply on the word “ensure” but on that word as used
in the context of a treaty provision that deals with the primary obli-
gations of the State with respect to its contractors. In other words,
the characterisation of an obligation as an obligation of conduct
or result should not depend on the search for a “magic word”
but on the overall context of the obligation (Vienna Convention
on the Law of Treaties, 1969 and Judge Ad Hoc Petrig’s Separate
Opinion in M/T San Pedro Pio, (2019).

A tribunal may more readily characterise an obligation as an
obligation of conduct where the obligation is framed in general
terms. For example, it is hard to imagine that the duty of due regard
under Article 58(3) of the LOSC could be anything other than

an obligation of conduct since the obligation speaks to conduct
and a balancing of interests rather than a particular result (Chagos
Award, 2015, para. 519). The samemust also be true of the obligation
under Article 193 of the LOSC “to protect and preserve the marine
environment” (South China Sea, 2016).

Finally, a court or tribunal may characterise as an obligation of
conduct simply because it is unrealistic to expect that a State will be
able to succeed inmeeting an obligationwhatever the circumstances.
For example, in Application of the Genocide Convention, the ICJ
observed that:

the obligation [to prevent genocide] is one of conduct and not one of result,
in the sense that a State cannot be under an obligation to succeed, whatever
the circumstances, in preventing the commission of genocide: the obliga-
tion of States parties is rather to employ all means reasonably available to
them, so as to prevent genocide so far as possible. A State does not incur
responsibility simply because the desired result is not achieved; responsibil-
ity is however incurred if the State manifestly failed to take all measures to
prevent genocide which were within its power, and which might have
contributed to preventing the genocide. In this area the notion of “due
diligence”, which calls for an assessment in concreto, is of critical importance.
(Application of the Genocide Convention, 2007)

It is sometimes suggested that States choose obligations of conduct
and the accompanying standard of due diligence over obligations
of result because such standards afford States autonomy and flex-
ibility in discharging their obligations (Stephens & French, 2016).
This is misleading insofar as logically it is an obligation of result
that affords a State significant discretion and choice of domestic
policies in order to achieve a particular outcome. For example,
while the Kyoto Protocol’s (1997) QEL obligations constitute an
obligation of result, the Protocol is not prescriptive as to how that
result is to be attained. Furthermore, obligations of conduct by def-
inition may prescribe particular forms of conduct and particular
modes of implementation. For example, the Seabed Disputes
Chamber’s Advisory Opinion specifically concludes that a spon-
soring State must implement some of its obligations through
legislation rather than by means of contract (Responsibilities
and Obligations of States, 2011, paras. 223–226).

The role of due diligence in bridging the gap between
private actors and the State

Under the law of state responsibility, the conduct of private persons is
not generally attributable to the State (ILC, 2001b, Chap. II commen-
tary, para. 3). Thus, the fact that a privately operated smelter causes
harm to a neighbouring State does not in and of itself engage the
responsibility of the source State. The responsibility of the source
State is only engaged if the source State breaches its own primary
obligation which logically (since it is not itself engaged in the pollut-
ing activity) must be something other than the duty not to pollute
(Trail Smelter, 1938, 1941). The SeabedDisputes Chambermade this
point very clearly in its Advisory Opinion noting that “not every vio-
lation of an obligation by a sponsored contractor automatically gives
rise to the liability of the sponsoring State. Such liability is limited to
the State’s failure to meet its obligation to ‘ensure’ compliance by the
sponsored contractor” (Responsibilities and Obligations of States,
2011, para. 109). The role of a due diligence obligation of conduct
in this context is to establish

: : : a mechanism through which the rules of the Convention concerning
activities in the Area, although being treaty law and thus binding only on
the subjects of international law that have accepted them, become effective
for sponsored contractors which find their legal basis in domestic law.
(Responsibilities and Obligations of States, 2011, para. 108)
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The Tribunal endorsed this language in its Advisory Opinion on
IUU Fishing while recognising that “the relationship between
sponsoring States and contractors is not entirely comparable to
that existing between the flag State and vessels flying its flag which
are engaged in fishing activities in the exclusive economic zone
of the coastal State” (IUU Advisory Opinion, 2015, para. 125).
The Tribunal also emphasised that the violation of the laws of a
coastal State by its vessels is not itself attributable to the flag
State and therefore does not directly engage its responsibility.
Instead, the responsibility of the flag State is engaged if it fails to
comply with its due diligence obligations to ensure that its vessels
comply with the laws and regulations of the coastal State when
fishing within its EEZ and do not otherwise engage in IUU fishing
(para. 146).

In each of these decisions, “due diligence” plays a key role in
attributing responsibility to the State with respect to the harmful
activities of private parties (Duvic-Paoli, 2018, p. 207). It makes
the State responsible for that conduct unless it has taken all possible
efforts to prevent that harmful activity (Responsibilities and
Obligations of States, 2011, para. 189). It bears emphasising that
the concept of due diligence is not needed (even with respect to
an obligation of conduct) where it is the State itself that engages
in the impugned conduct since the conduct in breach of the primary
norm can then be attributed directly to the State thereby engaging
its responsibility (Berkes, 2018, pp. 440–443; Application of
the Genocide Convention, 2007, paras. 380–382). The Award in
South China Sea perhaps illustrates this point insofar as the
Tribunal found it unnecessary to resort to the concept of due dili-
gence in relation to Philippines’ allegations that China was in breach
of its environmental obligations under Articles 192, 194(1) and
(5) of the LOSC in relation to its construction activities on the seven
reefs of the Spratly Islands (South China Sea, 2016). China itself was
engaging in those activities, and thus due diligence was not required
in order to resolve the problemof attribution for the purposes of State
responsibility. Due diligence may still be relevant in cases where the
State itself is the principal actor, but in these cases due diligence will
play its more conventional role as the standard against which to
assess the State’s performance of its primary obligations, rather than
as a means to ensure the accountability of the State for activities of
private parties occurring within its territory or under its control,
including vessels flying its flag.

The role of due diligence in teasing out the logical
implications of general norms

While it may be true that due diligence is principally conceived of
as a standard of care, in my view this is an inadequate statement of
the normative significance of the concept of due diligence largely
because such a formulation ignores the generative potential of the
concept when yoked to a general primary norm such as the duty of
prevention. This section of the paper seeks to demonstrate that
potential by examining the relevant case law.

There is a legal obligation under customary international law
not to cause significant transboundary harm (Legality of the
Threat or Use of Nuclear Weapons, 1996; Pulp Mills, 2010).
Similarly, Article 192 of the Law of the Sea Convention imposes
an obligation on States to protect and preserve the marine environ-
ment” (1982). Both propositions are concerned with substance
rather than procedure, and both propositions have been character-
ised in the jurisprudence as incorporating obligations of due
diligence (Pulp Mills, 2010, para. 197). The first formulation is
negatively framed, the second, positive, but what the formulations

have in common is the generality and breadth of their expression
(South China Sea, 2016, para. 960). The question for present pur-
poses is what follows, logically, from characterising these general
substantive obligations as due diligence obligations?

In examining the case law the analysis begins with the relevant
general primary norm under consideration and then scrutinises
the judgement or opinion to see the extent to which the court
or tribunal uses the concept of due diligence to further specify
the duties that flow from the general obligation. In some cases,
it may not be necessary for a court or tribunal to engage in that
exercise if the implications of these general obligations are further
specified in the lex specialis applicable to the dispute. Such was the
case for the most part in Pulp Mills since the Statute of the River
Uruguay (1975) addressed such matters as the duty to inform, the
duty to notify and the duty to protect and preserve the aquatic
environment (Certain Activities/Construction of a Road, 2015,
Owada Opinion, para. 18). For that reason, it is more revealing
to focus on the subsequent decision of the ICJ in Certain
Activities/Construction of a Road (2015) in the present context
since in that case there was no applicable lex specialis. As a result,
the Court had to engage with general norms of customary law
and consider their application in the context of two projects,
Nicaragua’s dredging activities and Costa Rica’s road construction
activities. Throughout, the Court stresses the role of due diligence
in making the connection between the duty of prevention and
various subsidiary duties: (1) the duty to ascertain whether an
EIA was required; (2) the duty to conduct an EIA if there were
a risk of significant transboundary harm, and (3) a duty to notify
and consult should the EIA confirm that risk.

Certain Activities/Construction of a Road

The Court began its treatment of the issues by quoting from the
passage in its decision in Pulp Mills (para. 104) dealing with the
duty or principle of prevention and went on to say that

Although the Court’s statement in the Pulp Mills case refers to industrial
activities, the underlying principle applies generally to proposed activities
which may have a significant adverse impact in a transboundary context.
Thus, to fulfil its obligation to exercise due diligence in preventing significant
transboundary environmental harm, a State must, before embarking on an
activity having the potential adversely to affect the environment of another
State, ascertain if there is a risk of significant transboundary harm, which
would trigger the requirement to carry out an environmental impact assess-
ment. (para. 104, 153–154, emphasis added)

At this stage therefore the Court has inferred the existence of a duty
to conduct a preliminary evaluation from the duty of prevention.

The parties themselves agreed that if this preliminary evalu-
ation ascertained that there were such a risk, then it followed that
the initiating State would have a duty to conduct an EIA (Certain
Activities/Construction of a Road, 2015, para. 101). The Court evi-
dently agreed with that for it observed that “to fulfil its obligation
to exercise due diligence in preventing significant transboundary
environmental harm, a State must, before embarking on an activity
having the potential adversely to affect the environment of another
State, ascertain if there is a risk of significant transboundary harm,
which would trigger the requirement to carry out an environmen-
tal impact assessment” (para. 104, emphasis added).

It bears noting that not all are comfortable with the idea that the
duty to conduct an EIA can or should be derived from the duty of
prevention. Judge Ad Hoc Dugard, for example, in his Separate
Opinion prefers to consider the duty to conduct an EIA as an inde-
pendent obligation. Indeed, he specifically asserts that “It is not an
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obligation dependent on the obligation of a State to exercise
due diligence in preventing significant transboundary harm”
(Certain Activities/Construction of a Road, 2015; Dugard Opinion,
2015, para. 9). Instead, he sees due diligence serving as the standard
of care against which to measure the conduct of an EIA. However,
it is not clear tome that this is an either\or proposition. Due diligence
may both support and generate the duty to conduct an EIA as well
serve as a standard against which to measure the resulting EIA.

In any event, while Judge Ad Hoc Dugard might have had a dif-
ferent view as to the source of the duty to conduct an EIA (i.e. he
considers it a free-standing duty rather than derivative of the duty
of prevention), he takes an approach similar to that advocated here
when he seeks to ascertain the content of that primary obligation
(i.e. the duty to conduct an EIA). Thus, he emphasises that the rules
with respect to the content of an EIA cannot simply be determined
by domestic law but instead “there are certain matters inherent in
the nature of an environmental impact assessment that must be
considered if it is to qualify as an environmental impact assessment
and to satisfy the obligation of due diligence in the preparation of
an environmental impact assessment” (Dugard Opinion, 2015,
para. 18, emphasis added). He then proceeds to identify the impli-
cations of these two ideas (inherency and due diligence) in some
considerable detail (para. 19).

The Court took the next logical step when it observed that if the
EIA confirmed a risk of significant transboundary harm then:

: : : the State planning to undertake the activity is required, in conformity
with its due diligence obligation, to notify and consult in good faith with the
potentially affected State, where that is necessary to determine the appro-
priate measures to prevent or mitigate that risk. (Certain Activities/
Construction of a Road, 2015, para. 104, emphasis added)

While the Court ultimately concluded that Nicaragua was not
in breach of these procedural obligations since, in the Court’s
assessment, there was no risk of significant transboundary harm
(para. 105), the important point for present purposes is that the
Court’s reasoning establishes a series of linked duties premised
on the general duty of prevention – and it is the duty of due
diligence that welds these links together.

The Court applied the same chain of reasoning to Costa Rica’s
construction of the road (para. 153) and concluded that there was
no evidence that Costa Rica had carried out a preliminary evalu-
ation of whether or not the road construction activity would cause
a risk of significant transboundary harm, that in this case the
Court’s assessment was that there was a risk of significant trans-
boundary harm, that this triggered a duty to conduct an EIA before
commencing the construction of the works (paras. 156 & 159) and
that Costa Rica had failed to do so and was therefore in breach of its
obligation “under general international law” to carry out an EIA
(para. 162).

In sum, Certain Activities/Construction of a Road is an impor-
tant illustration of the Court using the concept of due diligence to
infer the existence of more specific duties from an accepted general
primary obligation of customary international law.

The next three cases also illustrate this approach although in
each case the general obligation is articulated in the LOSC rather
than in customary law.

Advisory Opinion of the Seabed Disputes Chamber

The first question asked of the Seabed Disputes Chamber pertained
to the legal responsibilities (or more accurately the primary
obligations) of sponsoring States with respect to activities in the
Area (Responsibilities and Obligations of States, 2011). Much as

in Pulp Mills, the starting point for the Chamber’s consideration
of these issues was the lex specialis. The lex specialis in this case
consisted of certain provisions of the LOSC which require the
sponsoring State: (1) to ensure that the activities of its sponsored
contractors are carried out in conformity with Part XI of the LOSC
(1982, Article 139(1)); (2) to assist the Authority in securing
compliance (Article 153(4)); and (3) to ensure that the duty of
the contractor to perform is properly reflected within its legal
system (Annex III, Article 4(4)). In addition, the lex specialis
included the rules, regulations and procedures of the Authority
including the terms of standard form contracts (Responsibilities
and Obligations of States, 2011, paras. 124–126). What then did
the due diligence obligation “to ensure” entail? The Chamber
initially provides only limited additional guidance (beyond the treaty
texts) in response to the first question. Thus, it emphasises that the
standard of due diligence will be higher for riskier activities; what is
required by due diligence may change over time in light of new sci-
entific or technical knowledge; measures must be taken within the
domestic legal system; and such measures should be reasonably
appropriate (paras. 117–120). Later, the Chamber emphasises that
where the Authority has adopted regulations or standard form
contracts, the obligations of the State will extend to ensuring the
observance of the terms of those instruments, including therefore
the application of the precautionary approach as required by the
Nodules and Sulphides Regulations (paras. 127 & 131).

In these examples, due diligence simply serves as the standard
against which tomeasure the performance of the primary obligation
of conduct as detailed in the lex specialis (whether found in the treaty
text or related instruments) and as construed by the Chamber.
The Chamber is not using due diligence to generate additional more
specific content for the primary obligation (paras. 124–150). The
Chamber perhaps moves beyond this when it discusses the duty
to apply “best environmental practices” in the context of the
Nodules Regulations. This obligation was expressly incorporated
in the Sulphides Regulations and the relevant standard form con-
tract. As such, it was directly binding on the sponsored contractor
as amatter of contract law and on the Sponsoring State as part of the
duty to ensure compliance. However, there was no similar require-
ment in the Nodules Regulations. Nevertheless, the Chamber was of
the view that:

The adoption of higher standards in the more recent Sulphides Regulations
would seem to indicate that, in light of the advancement in scientific
knowledge, member States of the Authority have become convinced of
the need for sponsoring States to apply “best environmental practices” in gen-
eral terms so that theymay be seen to have become enshrined in the sponsoring
States’ obligation of due diligence. (para. 136, emphasis added)

In sum, the Chamber relies on an evolving understanding of what
due diligence requires to increase the supervisory and domestic
implementation obligations of the State. This is also a concrete
example of how the content of a due diligence obligation may
change over time.

There are perhaps other examples of where due diligence and
general international law generates additional normative content
to that prescribed in the lex specialis. Thus, in the context of the
duty to conduct an EIA (largely prescribed by the Authority)
the Chamber references the Pulp Mills decision (para. 147) and
then goes on to say that the Court’s language “seems broad enough
to cover activities in the Area even beyond the scope of the
Regulations” (para. 148, emphasis added). In particular, the
Chamber considered that the duty to conduct an EIA might be
“included in the system of consultations and prior notifications
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set out in article 142” of the LOSC. While the Chamber does
not expand on this proposition, it can hardly be read simply as
an evolutive “interpretation” of Article 142 but rather as an obli-
gation that is logically inferred from the obligation of due diligence
(Matz-Lück & van Doorn, 2017, p. 183).

The Chamber returned to the question of what due diligence
might require in its response to the third question posed of
the Chamber. This question asked the Chamber for its opinion
as to the necessary and appropriate measures that the sponsoring
State would need to undertake in order to discharge its primary
obligations. Once again, much of the Advisory Opinion is con-
cerned with interpreting the various texts, but the Chamber
emphasises that the sponsoring State’s obligations must extend
beyond the exploration phase covered by the existing regulations
(Responsibilities and Obligations of States, 2011, para. 221) and
that the duty to put in place the necessary laws, regulations and
administrative measures was “a necessary requirement for compli-
ance with the obligation of due diligence of the sponsoring State”
(para. 219) and that due diligence further implied a requirement
“that such measures should be kept under review so as to ensure
that they meet current standards and that the contractor meets its
obligations effectively without detriment to the common heritage
of mankind” (para. 222). Furthermore, “it is inherent in the
‘due diligence’ obligation of the sponsoring State to ensure that
the obligations of a sponsored contractor are made enforceable”
(para. 239).

In sum, due diligence serves two substantive functions in
the Chamber’s Advisory Opinion. First, it serves as a standard
against which to measure the sponsoring State’s performance
of its primary obligations. And second, due diligence is used to
further specify and clarify the contents of those primary duties.

ITLOS Advisory Opinion on IUU Fishing

In its Advisory Opinion on IUU Fishing, ITLOS was asked to elabo-
rate upon various provisions in the LOSC dealing with the primary
obligations of flag States and coastal States – all as they pertained to
IUU fishing (IUU Advisory Opinion, 2015).

The Tribunal noted that flag States have two types of obligations
(para. 111). First, there are the “general” obligations of a flag State
in all of themaritime zones: Articles 91, 92, 94 and Articles 192 and
193. The Tribunal refers to Articles 91, 92 and 94 as “general” obli-
gations because they apply to all maritime areas (and it might be
added, all ships). In another sense, these obligations are specific
insofar as they are all directed at the flag State. By contrast, the
environmental obligations under Articles 192 and 194 apply to
all States. Second, there are two obligations of a flag State that
are specific to the EEZ, namely, the duty of due regard under
Article 58(3), and the duty under Article 62(4) to comply with
the laws and regulations of the coastal State when fishing in the
EEZ (South China Sea, 2016, para. 740). The Tribunal seems to
have been of the view that all of these obligations were due diligence
obligations (IUU Advisory Opinion, 2015, paras. 125–126 &
128–140). Thus, for present purposes, the question is what did
due diligence require in the observance of these primary obligations,
especially when read together. For an example of reading the
provisions together as a coherent whole, consider that in fulfilling
its obligations as a flag State under Article 94 the flag State also owes
obligations under Article 292 in all marine areas and under Articles
62(4) and 56(2) when its flagged vessels operate within the EEZ of a
coastal State.

Article 94 is designed to ensure that flag States effectively exer-
cise jurisdiction and control “in administrative, technical and
social matters” with respect to ships flying its flag (LOSC, 1982,
Article 94(1)). The Article details some matters including safety
and labour issues, but it is silent with respect to environmental
and fishing matters (IUU Advisory Opinion, 2015, para. 117).
Nevertheless, the Tribunal was of the view that the flag State
“ : : : in fulfilment of its responsibility to exercise effective jurisdic-
tion and control in administrative matters, must adopt the neces-
sary administrative measures to ensure that fishing vessels flying its
flag are not involved in activities which will undermine the flag
State’s responsibilities under the Convention in respect of the con-
servation and management of marine living resources” (para.
119, emphasis added).

The italicised language leads the Tribunal directly to Article 192
and the observation that Article 192 imposes on the flag State
the duty to ensure that its vessels comply with the coastal

State’s conservation measures for marine living resources, since
those measures “constitute an integral element in the protection
and preservation of the marine environment” (para. 120).
Article 62(4), reinforced by Article 58(3), imposes the same obliga-
tion – with the additional duty to ensure that the State’s nationals
and vessels complywith the “other terms and conditions” established
in the laws and regulations of the coastal State as well as its
conservation measures (paras. 122–123 & 134). While it is up to the
flag State to determine within its legal system how it will give effect
to “the duty to ensure” (para. 138), the flag State must include a
requirement that its fishing vessels are properly marked (para. 137)
and must have “enforcement mechanisms to monitor and secure
compliance with these laws and regulations. Sanctions applicable
to involvement in IUU fishing activities must be sufficient to deter
violations and to deprive offenders of the benefits accruing from
their IUU fishing activities” (para. 138). In sum, this is an obligation
“to deploy adequatemeans, to exercise best possible efforts, to do the
utmost” (para. 129). In addition, a flag State must be able to inves-
tigate and respond to complaints with respect to allegations of IUU
fishing by its vessels and has a duty to report to the complaining
State (paras. 118 & 139). The text of Article 94(6) does not explic-
itly impose an obligation to report to the complaining State, and
one can only infer that the Tribunal considered that reporting is
part of the overall due diligence obligation of the flag State in
exercising its jurisdiction and control.

In his separate opinion Judge Paik was somewhat critical of the
efforts of the Tribunal to elaborate on the content of due diligence.
Indeed, in his view, “the Opinion simply repeats the obligation of
the flag State to take necessary measures to ensure compliance : : :
rather than elaborating the content of thosemeasures” (IUU,Advisory
Opinion, 2015, Paik Separate Opinion, para. 21). Judge Paik con-
sidered that the Tribunal should have looked for practice outside
the Convention for assistance. In particular, Judge Paik argued that
had it applied a “rule of reference” approach (Van Reenan (1981)) by
analogy, the Tribunal might have identified generally accepted
international standards as to what might be required of flag
States. On the basis of this methodology Judge Paik suggested some
additional requirements, although itmust be noted that at least some
of what Judge Paik considers to be additive is already covered in dif-
ferent parts of the Advisory Opinion (para. 29). Rather than review-
ing Judge Paik’s proposals in detail, however, I wish to suggest,
consistent with the thrust of this article, that one might also think
of Judge Paik’s search for content, not so much as an application
of a rule of reference by analogy, but instead simply as a search
for what due diligence logically entails in any particular case.
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The Tribunal also had to address some aspects of the obliga-
tions of coastal States, specifically the obligations of coastal
States with respect to “shared stocks” and “stocks of common
interest” (IUU Advisory Opinion, 2015, para. 175). Much of
the discussion in this part of the Advisory Opinion involves the
detailed exposition of Articles 61–64 of the Convention and
the interaction between those provisions, and, to some extent,
Articles 292 and 293. The Tribunal does not make much use of
due diligence obligations to offer an expansive reading of these
provisions. The Tribunal confirms that the obligation of coastal
States that share stocks within their respective EEZs to seek to agree
(Article 63(1)) “upon the measures necessary to coordinate and
ensure the conservation and development of such stocks” is a
due diligence obligation, as is the obligation to cooperate with a
view to ensuring the conservation and optimum utilisation of
highly migratory species under Article 64(1) (para. 210). But the
Tribunal makes little of this characterisation. It observes that
“consultations should be meaningful in the sense that substantial
effort should bemade by all States concerned, with a view to adopt-
ing effective measures necessary to coordinate and ensure the
conservation and development of shared stocks” and emphasises
that coastal States should adopt “effective measures” to prevent
the over exploitation of shared stocks (paras. 210–211).

In sum, ITLOS’s IUU Advisory Opinion offers an important
integrated reading of three groups of provisions in the LOSC:
the EEZ provisions, the flag State provisions and some of the
provisions of Part XII dealing with the protection of the marine
environment. The obligation of due diligence once again plays
an important role in clarifying the obligations of States by helping
to give “substance and meaning” to these provisions and facilitat-
ing a coherent and integrative interpretive approach (Stephens &
French, 2016).

South China Sea Award

The South China Sea Award also had to consider both the obliga-
tions of the flag State with respect to its fishing vessels operating
within the EEZ of a coastal State as well as the more general envi-
ronmental obligations of all States under Part XII of the LOSC.
With respect to the former, the Award chose to rely more heavily
on Article 58(3) than Article 62(4). Whereas ITLOS effectively
read Article 62(4) as imposing an obligation on flag States, the
Annex VII Tribunal in the South China Sea Award read the text
of Article 62(4) more literally and concluded that Article 62(4)
imposed direct obligations on private parties to comply with the
laws of the coastal State when fishing within the EEZ (South
China Sea, 2016, para. 740). On the other hand, Article 58(3)
imposed obligations on States parties with respect to the activities
of its flagged vessels within the EEZ of another State. This was the
obligation “to have due regard to the rights and duties of the coastal
State and [to] comply with the laws and regulations adopted by the
coastal State in accordance with the provisions of this Convention”
(para. 741). In the Tribunal’s view, “anything less than due
diligence by a State in preventing its nationals from unlawfully
fishing in the exclusive economic zone of another would fall short
of the regard due pursuant to Article 58(3) of the Convention”
(para. 744). In this case there was ample evidence of the absence
of due diligence insofar as Chinese government ships were operat-
ing in close coordination with, and indeed escorting, the fishing
vessels fishing in the Philippines’ EEZ (para. 755). By acting in such
a manner, China failed to exercise due diligence and thus breached
the obligation of due regard under Article 58(3) (para. 757).

The Annex VII Tribunal also had to consider Philippines’
allegations that China was in breach of its obligations under
Articles 192 and 194 of the LOSC to protect and preserve the
marine environment. The activities complained of included land
reclamation activities as well as environmentally harmful fishing
practices (including dynamiting and the use of cyanide) and
harvesting of endangered species. As already noted, Article 192
of the LOSC establishes the general obligation of all States “to pro-
tect and preserve themarine environment” (para. 941). But accord-
ing to the Tribunal, the content of this positive obligation to protect
and preserve could be informed by other applicable rules of
international law (para. 941), including “a due diligence obligation
to prevent the harvesting of species that are recognised internation-
ally [under the Convention on International Trade in Endangered
Species (CITES)] as being at risk of extinction and requiring
international protection” (para. 956). The Tribunal further con-
cluded that Article 192 when read in conjunction withArticle 194(5)

: : : imposes a due diligence obligation to take those measures “necessary
to protect and preserve rare or fragile ecosystems as well as the habitat of
depleted, threatened or endangered species and other forms of marine life.”
Therefore, in addition to preventing the direct harvesting of species
recognised internationally as being threatened with extinction, Article 192
extends to the prevention of harms that would affect depleted, threatened,
or endangered species indirectly through the destruction of their habitat.
(South China Sea, 2016, para. 959)

It is useful to reflect on the normative complexity of the Tribunal’s
reasoning at this point in the Award. The reasoning begins with the
proposition (based on Article 31(3)(c) of the Vienna Convention
on the Law of Treaties (1969)) that the open textured language of
Article 192 of the LOSC should be read in light of “any relevant
rules of international law applicable in the relations between the
parties.” This takes the Tribunal to CITES. Closely related to this
is the proposition that Articles 192 and 194 must be read together
and, in particular, that Article 194(5) with its reference to rare or
fragile ecosystems and the habitat of depleted, threatened or
endangered species must also inform the obligations of all States
under Article 192. But that still left the Tribunal with the challenge
of discerning what this might mean in concrete terms. CITES on its
own could provide little guidance on this point (beyond confirm-
ing the critical status of particular species) since the principal obli-
gations of Parties to CITES are to prohibit or regulate trade in listed
species. CITES does not address directly the harvesting of species
or the protection of habitat. Hence, in order to further unpack the
content of Articles 192 and 194(5) the Tribunal resorts to the duty
of due diligence which in its view requires a flag State to adopt rules
and measures to prevent its flagged vessels from engaging in these
activities (i.e. harvesting of species internationally recognised as
threatened with extinction and destroying the habitat of depleted,
threatened or endangered species) and “to maintain a level of
vigilance in enforcing those rules and measures” (South China
Sea, 2016, paras. 961 & 964). China was in breach of these due
diligence obligations. Not only did China turn a blind eye to its
flagged vessels engaging in these activities (harvesting of giant
clams and sea turtles notwithstanding that this was in breach of
Chinese laws) (para. 963), “it provided armed government vessels
to protect the fishing boats” (para. 964).

The Tribunal was also of the view that China had a due diligence
obligation to ensure that its nationals did not engage in harvesting
of marine living resources by using cyanide and explosives, both
because this constituted pollution and also because of its destruc-
tive effects on the marine environment and fragile ecosystems and
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habitat of endangered species (i.e. a breach of Article 192, 194(2)
and 194(5) (para. 970). However, the record in this case did not
allow the Tribunal to conclude that China had failed in its due
diligence obligations with respect to enforcement and control with
respect to dynamite and cyanide fishing (para. 974).

In sum, this Award, much like ITLOS’ IUU Advisory Opinion,
offers important lessons in the integrated reading of the LOSC
(Duvik-Paoli, 2018, p. 202) and the role that due diligence can play
in this exercise. In this case the Tribunal relied less on Article 94
and more on both Article 56(2) (with respect to the EEZ) and
Articles 192 and 194. The Tribunal’s reading of these last two
provisions is especially important since these provisions apply
generally to all States and to all marine areas, that is, not just to
a particular zone of marine space such as the EEZ or to a particular
category of states such as flag States or coastal States. The Tribunal
also invokes general instruments of international law such as
CITES, but it is the concept of due diligence that helps operation-
alise the invocation of this instrument.

Application in the context of the Arctic

The introduction to the paper offered two Arctic examples of
proposed resource developments within one jurisdiction that
might cause environmental and cultural harm within another
jurisdiction. The first example involved proposed oil and gas
drilling with the ANWR in Alaska that might have serious conse-
quences for the health of the shared PCH and the communities
within Canada that depend on that herd (the “PCH example”)
(see Submission of The Inuvialuit Game Council (IGC) (2019)).
The second involved existing and proposed mining operations
in British Columbia on a series of “panhandle rivers” that drain
in to Alaska (the “panhandle rivers example”). How might what
we have discussed here apply in the context of these examples?

The first task is to identify the applicable law. In each case,
in addition to the norms of customary international law (the duty
of prevention and the freedom to develop (Rio Declaration, 1992,
Article 2; Duvic-Paoli, 2018)), there is a relevant bilateral treaty
which provides the lex specialis. In the case of the PCH example
this is the Agreement between the United States and Canada on
the Conservation of the PCH (1987) (the PCH Agreement), and
in the panhandle rivers case it is the Boundary Waters Treaty
(1909) (the BWT) between the United States and Canada. The
BWT is much more general than is the PCH Agreement, and thus
we might anticipate that the concept of due diligence can be made
to do much more work in the case of the BWT than in the case of
the PCH Agreement – much as in the different cases of Certain
Activities/Construction of a Road (2015) and the Pulp Mills
Case (2010).

The principal relevant primary obligation in the case of the BWT
is the obligation of both parties (Article IV) not to pollute boundary
or transboundary waters on either side of the boundary to the injury
of health or property on the other. But, as an older treaty, the BWT
has nothing to say about the duty to conduct an EIA, or about the
obligation to consult in the event that the EIA identifies the risk of
significant harm, either to waters on the other side of the boundary
or to a shared resource (salmon). Neither does the BWT make any
specific reference to Indigenous peoples or the need to protect the
cultural rights of Indigenous communities. In my view the concept
of due diligence when coupled with the systemic approach to treaty
interpretation required by the Vienna Convention on the Law of
Treaties (1969) (McLachlan 2005) effectively requires these gaps
to be filled. The argument would be as follows. The duty not to

pollute boundary or transboundary waters on either side of the
boundary to the injury of health or property on the other is an
obligation of conduct and a due diligence obligation. In order to fulfil
that due diligence obligation with respect to proposed mining
activities in Canada upstream on panhandle rivers, Canada has,
at a minimum, the following three duties: (1) a duty to conduct a
preliminary investigation to ascertain if the proposed activities pose
a risk of significant transboundary harm; (2) in the event that the
preliminary investigation reveals such a risk, the duty to conduct
an EIA; and (3) if the EIA confirms that risk, the duty to notify
and consult in good faith with the United States to determine the
appropriate measures to prevent or mitigate that risk (Certain
Activities\Construction of a Road, 2015). Due diligence should also
inform the nature of the EIA. Thus the EIA should assess impacts in
a non-discriminatory manner – whether those impacts will be felt
within Canada or within the United States, and the EIA should
extend to an assessment of the effect of the project on salmon habitat
and spawning grounds within Canada to the extent that these activ-
ities would have an impact on the health of that shared resource and
its harvest by Indigenous communities and others downstream
in the United States (International Joint Commission, 1988,
p. 8–9). Furthermore, it might be argued that the EIA should also
take account of the obligation of both States under the terms of
Article 27 of the International Covenant on Civil and Political
Rights (ICCPR, 1966) to take the appropriate measures to ensure
that Indigenous communities are not deprived of their access to
the material elements of culture necessary to continue their way
of life (Poma Poma, 2009). Finally, given that the BWT contains
a mechanism to allow for a joint examination of “matters of differ-
ence” between them (the Reference procedure of Article IX) then
arguably both States have a due diligence and good faith obligation
to avail themselves of that mechanism.

The PCH Agreement (1987) is a more modern agreement, and
as such it is more specific in its prescription of relevant primary
obligations with respect to proposed activities that may affect
the health of the PCH. The agreement alsomakes specific reference
to the interests of Indigenous communities. These obligations
include (Article 3) the obligation to give effective consideration
to the effect of proposed activities on the herd, its habitat and users;
the obligation to conduct an impact assessment “consistent with
domestic laws”; the obligation to afford the opportunity to consult
if an activity is “determined to be likely to cause significant
long-term adverse impact” on the PCH or its habitat, before a final
decision ismade. Article 3 also notes that the EIA obligation should
extend to analyzing the effect of proposed activities on the habitat
of the PCH and “affected users.” In sum, and as suggested above,
the concept of due diligence has less work to do here. Nevertheless,
the concept may still have interpretive significance andmay also be
used as a standard against which to measure the discharge of each
party’s obligations. For example, the case law referenced above
suggests that US domestic law cannot be the only standard against
which to measure the adequacy of an EIA. Certainly, any EIAmust
comply with domestic law but if the EIA fails to fully address
impacts within Canada that can hardly serve as a due diligence
implementation of US obligations (IGC 2019). Similarly, that case
law also suggests that the threshold for consultation in the PCH
Agreement is too high and it further fails to require that the con-
sultations should be directed at least in part in determining appro-
priate measures to prevent or mitigate the risk of transboundary
harm. Finally, while the Agreement does reference consideration
of the effect of activities on the Indigenous communities that
use the herd, it fails to reference an appropriate protective standard
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for the consideration of those effects. Thus, a robust application of
due diligence can still serve, even in the case of this more detailed
agreement, both to further specify obligations and as a prism
though which to measure the discharge of those obligations.

Conclusions

This article makes the claim that the concept of diligence can
provide a useful role in clarifying (and perhaps narrowing) the
discretionary powers of the State with respect to the development
of natural resources and the protection of environment values.
The claim has two branches. The first is the claim that the concept
of due diligence has an important role in bridging the normative
gap between the harms caused by private actors and the inter-
national law of state responsibility. The second claim is that the
concept of due diligence can play an important role (a “generative
role”) in teasing out the detailed logical implications of more
abstract primary norms such as the duty of prevention whether
arising from treaty or customary law.
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