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Abstract International institutions help governments make credible commitments
to other state and nonstate actors by raising the costs of commitment violation+ How-
ever, in doing so these institutions generate sovereignty costs for national govern-
ments by constraining the autonomy they have to develop and implement policy+
Governments respond to this trade-off between the credibility of commitments and pol-
icy autonomy differently depending on their time horizons and this shapes their pref-
erences over the design of credibility-enhancing institutions+ Governments with long
time horizons expect to govern in the future, anticipate that conditions may shift over
time, and therefore seek institutional designs that will afford them greater freedom to
modify policies in response to changing economic and political conditions+ Govern-
ments with shorter time horizons, on the other hand, do not anticipate being in power
long into the future and therefore are less concerned about maintaining greater room
to manipulate policy+ I develop this argument in the context of bilateral investment
treaties ~BITs!, focusing in particular on the legalization of obligation in national treat-
ment commitments+ I test the argument using an original data set of the design of
national treatment obligations in a random sample of 342 BITs+ I find that net import-
ers of FDI with longer time horizons are more likely to build in greater policy auton-
omy in their BITs by scaling back the legalization of their national treatment obligations
and that this relationship is robust to controlling for selection into investment treaties+

A strong body of research exists following the rational design approach that links
the design of institutions to the structure of the problems they are created to solve+1

One of the most common of these problems is governments’ inability to make cred-
ible commitments to other states and nonstate actors when their incentives to abide
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by those commitments are inconsistent over time+ International institutions can help
governments make their commitments more credible by incorporating features that
increase the reputation, audience, and material costs of commitment violation+ How-
ever, even when comparing across institutions created to solve the same credible
commitment challenges, critical features vary in institutional design+ This suggests
that factors beyond problem structure can also shape how governments design inter-
national institutions+ One major factor, particularly in the case of credible commit-
ment institutions, is the time horizon of governments+

A government’s time horizon—how far into the future it expects to govern—
matters to institutional design because the features of institutions that generate cred-
ibility also generate sovereignty costs for governments by constraining the freedom
with which they can develop economic and social policies, which can be integral
to their constituents’ welfare and to their efforts to remain in power+ Governments
will submit to such constraints only if they feel the benefits of enhanced credibil-
ity outweigh the drawbacks of sacrificing policy autonomy+ However, once a gov-
ernment has signed up to an institution, political and economic conditions can
change, so the institutional commitments it agreed to become much less beneficial
and potentially costly+ At such points in time, governments would prefer to have
greater autonomy to develop policy responses to the changing conditions+ When
designing an institution, governments with longer time horizons will be more con-
cerned by the potential for conditions to change unfavorably because they antici-
pate being in power in the future and having to govern in the presence of shifting
circumstances+ Therefore, governments with longer time horizons, while endeav-
oring to design institutions with features that will make their commitments more
credible, are also more likely to seek designs that afford them greater policy auton-
omy to respond to a changing environment+

I develop and test this argument in the context of the design of bilateral invest-
ment treaties ~BITs!, the most widespread and powerful international institutions
governing foreign direct investment ~FDI!+ Because BITs largely seek to over-
come the same underlying credible commitment problem that governments have
toward foreign investors, there are many similarities in their design+ However, in
some treaties governments have built in areas of greater policy autonomy+ The most
notable instance of this is when governments, while committing to afford foreign
investors equal or better treatment than domestic investors ~national treatment!,
carve out areas of policy in which they can deviate from this commitment+ Viewed
through the lens of legalization, these policy carve outs scale back the legalization
of obligation in BITs’ national treatment commitments+2 Because carve outs afford
governments greater autonomy to respond to shifting circumstances, I argue that
national treatment obligations in BITs should be less legalized, with a greater num-
ber of carve outs, when concluded by governments that have longer time horizons+
Through analysis of an original data set of the number of national treatment carve

2+ Goldstein et al+ 2000+
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outs in a random sample of 342 BITs, I find a strong positive relationship between
the time horizons of governments that are likely to be net importers of FDI and the
number of national treatment carve outs in the treaties they sign+ This relationship
holds across regime types and is robust to controlling for selection into treaties+

The article shows that while problem structure does explain certain aspects of
institutional design, government time horizons also shape design preferences and
outcomes, particularly with respect to design features that promote governments’
abilities to respond to changing circumstances+ This is significant because while
scholars have acknowledged that time horizons may play a role in framing govern-
ments’ institutional design choices, they have failed to theorize or test this role fully+
Moreover, rationalist theories of institutional design have been criticized for implic-
itly assuming excessively long time horizons+ I address this critique by treating time
horizons as a variable, and explaining how and why variation in the length of a
government’s time horizon can systematically affect its approach to the design of
an international institution+ The article’s robust findings provide evidence that schol-
ars interested in explaining international institutional design would do well to con-
sider time horizons’ role in shaping governments’ design preferences, particularly
when focusing on features that can afford governments greater or lesser policy auton-
omy to respond to changing conditions in institutions where enhancing the credi-
bility of commitments is a core objective+With respect to BITs, this article challenges
the common assumption that all BITs are analytically equivalent+3 Leveraging orig-
inal data, I show that the design of one of the most central aspects of BITs—the
commitment to national treatment—varies systematically in ways that are econom-
ically and politically significant+ These findings not only further scholarly under-
standing of BIT design, but they should also provoke careful reconsideration of
approaches, based on assumptions of homogeneity across treaties, that are employed
in studies of the legal, political, and economic causes and effects of BITs+

BITs and National Treatment: Credibility
Versus Autonomy

An actor encounters the problem of making credible commitments when it has
incentives to renege in the future on commitments made in the present+4 When
other actors are aware of this, it can prevent beneficial cooperation and exchange+
This problem is manifest in the relationship between multinational enterprises
~MNEs! and host governments+5 Governments wish to attract FDI because it is a
potential source of employment, tax revenue, technology, and foreign exchange+

3+ See, for example, Elkins, Guzman, and Simmons 2006; Kerner 2009; and Sauvant and Sachs
2009+ Notable exceptions are Allee and Peinhardt 2010; Crisp et al+ 2010; and Yackee 2007+

4+ See Milgrom, North, and Weingast 1990; and Persson and Tabellini 2000+
5+ A host government is a government in a foreign country where an MNE locates operations+
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To better attract MNEs, governments promise secure and nondiscriminatory invest-
ment environments and offer concessions such as tax holidays and minimal per-
formance requirements+6 However, such promises are not credible because FDI is
often characterized by irreversibility and sunk costs—after an MNE has located
its operations in a particular country, it is costly and difficult for it to relocate
elsewhere+7 Aware of this, governments face incentives to move away from the
initial promises they made to foreign investors and reshape the policy environ-
ment for foreign firms in a manner that extracts greater benefits from MNEs’ oper-
ations for themselves and their supporters+8 Common policy changes include direct
expropriation or nationalization of foreign-owned assets and changes to perfor-
mance requirements, capital taxation and regulation, tariffs, and fees+9 The dilemma
for governments seeking FDI is that MNEs are aware of the potential for govern-
ment policy to shift ex post and therefore will refrain from investing+10 Thus, gov-
ernments have an incentive to find a way to make their commitments more credible
to MNEs+

Any solution to a credible commitment problem must alter decision makers’ ex
post incentives—by raising the benefits of adhering to commitments and0or rais-
ing the costs and difficulty of breaking them—such that they are more likely to abide
by their commitments in the future+ This manipulation of incentives is frequently
accomplished through institutions, particularly legalized institutions+11 In the case
of FDI, governments have turned to BITs as an institutional solution to the credi-
ble commitment problem+12 Indeed, in the absence of a global investment institu-
tion and with more than 2,850 BITs concluded since 1959, BITs have become
arguably the most widespread and important international institutions governing
FDI+13 While other international instruments exist to help regulate MNE-host gov-
ernment relations, BITs go further in terms of their geographic scope, substantive
breadth and the capacity for direct enforcement of commitments afforded to inves-
tors+ For example, the agreement of the World Trade Organizations ~WTO! on Trade
Related Investment Measures ~TRIMs! addresses only trade-related aspects of FDI
and, unlike most BITs, the WTO does not afford investors direct access to dispute-
settlement procedures+ Furthermore, unlike the Energy Charter Treaty, BITs’ cov-
erage is not limited to a particular sector or industry+While private contracts offer
a potential alternative to BITs for managing government-MNE relationships, a con-
tract is far more limited in scope because it governs only those activities pertain-

6+ See Li and Resnick 2003; and Li 2006+
7+ See Jensen 2003; Moran 1999; and Stasavage 2002+
8+ See Vernon 1971; and Moran 1985+
9+ See Büthe and Milner 2008; Li 2009; Kobrin 1984; Henisz 2000; and Moran 1985+

10+ While risks of adverse policy changes vary across sectors and states, all firms face some risk
because of the illiquid nature of their investment+ See Kobrin 1980; and Li 2009+

11+ See, for example, Koremenos, Lipson, and Snidal 2001; North and Weingast 1989; and Abbott
and Snidal 2000+

12+ See Büthe and Milner 2009; and Kerner 2009+
13+ See UNCTAD 2009; and Kerner 2009+
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ing to a single investment relationship, and direct investor-government contracts
are uncommon for smaller-scale investments or projects undertaken by small- and
medium-sized firms, which make up the majority of MNEs operating in the world
today+14 The high institutional profile of BITs in the area of FDI is reflected in the
growing number of studies that have sought to establish their effects on invest-
ment flows, and while these effects continue to be debated, several recent, meth-
odologically sophisticated studies have found that BITs do significantly increase
investment+15

BITs contain several design features that help make governments’ commit-
ments to afford investors a favorable investment environment more credible+ First,
they contain a series of obligations of favorable treatment to foreign investors
including, among others, commitments to treat foreign investors from their treaty
partners in a fair, equitable, and nondiscriminatory manner, and to pay appropri-
ate compensation in cases of expropriation+ Crucially, these obligations are highly
legalized, that is, they are legally binding to a high degree+16 The high legaliza-
tion of obligations undertaken in treaty commitments is important because it
increases their credibility by raising the costs and difficulty of ex post commit-
ment violation+17 For example, failure to abide by treaty commitments under-
taken formally under international law is costly because states suffer reputation
costs that affect all of their future conduct within the international law regime+18

In the case of BITs, these reputation costs can be localized: if a state frequently
reneges on its BIT commitments, it will gain a reputation among investors for
not respecting its international legal and investment treaty commitments+ Conse-
quently, the state’s BITs will be much less effective in generating investment+
Furthermore, formal legalization of international commitments makes them
public and raises their profile domestically+ This creates domestic compliance
constituencies—groups that benefit from the commitment and0or adjust their expec-
tations and behavior around it—that can sanction governments for reneging
on their commitments by, for example, withdrawing financial or electoral
support+19 In the case of BITs, such audience costs would likely emerge from
domestic firms and workers who rely on foreign investment for business and
employment and fear that their government’s failure to adhere to its commit-
ments to foreign investors will cause foreign firms to refrain from investing fur-
ther in their country+20

14+ Some free trade agreements contain investment chapters that are very similar to their signato-
ries’ BITs+ Such investment chapters in bilateral trade agreements are included in the sample of BITs I
analyze later+

15+ See, for example, Büthe and Milner 2009; Kerner 2009; and Haftel 2010+
16+ Abbott et al+ 2000+ In addition to legalization of obligation, Abbott et al+ identify delegation and

precision as indicators of legalization+
17+ Abbott and Snidal 2000+
18+ Simmons 2000+
19+ See Dai 2005; Hathaway 2007; and Fearon 1994+
20+ Jensen 2006+
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The credibility-enhancing effect of high legalization of obligation in BIT com-
mitments is reinforced by other BIT features+ In particular, most BITs afford inves-
tors direct access to binding international arbitration if they feel their legal rights
have been violated by a host government, thus offering investors a pathway through
which they can ensure that commitments undertaken in BITs are enforced+ More-
over, these arbitration panels have authority to award compensation to MNEs if
governments are found guilty of breaching their treaty obligations+ In addition,
investment treaties typically have lengthy duration and grandfather clauses that
ensure treaty obligations continue to apply to investments even if a treaty is abro-
gated by a host government, thus making BIT commitments more credible over
the long term+

While BITs help to make governments’ commitments more credible by making
it more difficult and costly for governments to deviate from them, they do so at
the cost of policy autonomy because treaty commitments narrow the set of poli-
cies governments are able to adopt that affect the activities of MNEs+21 This cur-
tailing of governments’ autonomy to determine policy by international institutions
is often referred to as sovereignty costs, and it can hinder governments’ attempts
to maintain domestic political support and stay in power+22 The political and eco-
nomic significance of constraints on policy autonomy is particularly evident in the
case of the commitment to national treatment in BITs, which has been described
as “perhaps the single most important standard of treatment enshrined in inter-
national investment agreements+”23

The principle underlying national treatment is that a host government must “make
no negative differentiation between foreign and national investors when enacting
and applying its rules and regulations+”24 This commitment helps to ensure MNEs
have an even playing field with local firms in a host country+ However, national
treatment necessarily prevents governments from affording local firms better treat-
ment than their foreign counterparts, which can hinder a range of policies and
objectives that governments may wish to pursue+ Most directly, national treatment
commitments limit the policy measures that governments can adopt to privilege
domestic firms and protect them from competitive MNEs in the domestic market+
For example, the Canadian government’s attempts to protect domestic chemical
management firms against competition from U+S+-owned firms have fallen foul of
its national treatment commitments under the investment chapter of the North Amer-
ican Free Trade Agreement ~NAFTA!+25 National treatment commitments also insu-
late foreign investors from any policies that are specifically targeted at them and
that diminish the returns on their investment+ For example, particularly in develop-

21+ See UNCTAD 2006; and Sornarajah 2004+
22+ See Abbott and Snidal 2000; Simmons 2000; and Moravcsik 2000+
23+ UNCTAD 1999, 1+
24+ Dolzer and Schreuer 2008, 178+
25+ S. D. Myers Inc. v. Government of Canada, first partial award ~13 November 2000!, UNCI-

TRAL+ Chapter 11 of NAFTA closely resembles BITs in form and content+
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ing countries, governments may want to implement performance requirements tar-
geted exclusively at some or all foreign firms to promote the transfer of advanced
technologies, the location of production in certain underdeveloped territories or to
employ domestic inputs in their production to promote employment and economic
development+26 In the likely case that such performance requirements are not
imposed on local firms, they are a violation of national treatment+ Finally, legal-
ized national treatment obligations also constrain policies geared toward social
and environmental objectives+ For example, governments may wish to offer sub-
sidies to local firms to develop more environmentally friendly technologies ~as
the Danish government did in the electricity sector! or to discriminate in favor of
firms owned by previously oppressed domestic social groups ~as the South Afri-
can government does to promote greater equity in the involvement of Black South
Africans in the national economy!+27 Such measures, however, also potentially con-
travene national treatment commitments in BITs+

In sum, while governments want to attract foreign investment and its attendant
economic benefits by making commitments such as national treatment more cred-
ible through BITs, doing so causes such commitments to more tightly constrain
the space governments have to implement policies in pursuit of economic and social
objectives that are potentially important to their domestic constituents+

Carve Outs: Building in Policy Autonomy

The legalization of international obligations can vary considerably+ At the high
end of the legalization spectrum, international treaties contain legally binding com-
mitments that are expressed in unconditional terms, without reservation+ At the
other end are international agreements containing informal and explicitly nonbind-
ing commitments+ Between the two extremes, one of the most common ways in
which governments can limit the degree of legal obligation is by making obliga-
tions contingent, including escape clauses or allowing for states to file reservations+28

In the case of national treatment, some governments have concluded treaties
with highly legalized national treatment obligations+ In such cases the commit-
ment to national treatment is stated in general terms, without any limit or excep-
tion, causing governments’ policy options to be highly constrained because they
are bound, in all circumstances, to treat foreign investors at least as well as they
treat local investors+ In contrast, some governments have sought to scale back legal-
ization and build in greater policy autonomy through the use of carve outs+29 A
carve out exists when both treaty partners exempt certain activities or categories
of policy such as acts taken in the interests of national security and public order,

26+ See Schrijver 2001; and Sornarajah 2004+
27+ Cho and Dubash 2003+
28+ This discussion of obligation follows Abbott et al+ 2000+
29+ See Dolzer and Schreuer 2008; and UNCTAD 2006+
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protection of health or the environment, or taxation from some or all treaty obli-
gations+ When applied to the national treatment commitment, carve outs afford
governments greater policy autonomy by allowing them to deviate from their com-
mitment to nondiscrimination between local and foreign firms in a number of sig-
nificant policy areas+ However, by creating space for legitimate deviation from
national treatment, carve outs also diminish the credibility of the overall commit-
ment to nondiscrimination+ Thus, as legalization of obligation promotes credibil-
ity, scaling back legalization weakens it+

Figure 1 illustrates that the number of national treatment carve outs distributed
in a random sample of BITs is not uniform+ Although the majority of investment
agreements with national treatment provisions contain no carve outs, just less than
half of the treaties in the sample ~49+5 percent! contain one or more carve outs+
While carve outs may often be few in number, their significance for policy auton-
omy is still considerable because most cover a very broad area ~for example, tax-
ation, environment, security!, which encompasses a large number of policy issues
and activities+ This makes the presence of even a single carve out significant for
policy autonomy, and in practice governments have been able to use carve outs to
pursue policies that otherwise contravene their broader BIT commitments, includ-
ing the commitment to national treatment+ For example, Argentina has success-
fully invoked a security and public order carve out in its BIT with the United
States to exempt from its treaty obligations several actions it took during its 1999–
2000 financial crisis+30 In another example, Ecuador successfully deviated from
its commitment to national treatment through a taxation carve out in its BIT with
Canada when it halted value-added-tax refunds to the Canadian oil company
EnCana+31

The variation one observes in the number of carve outs in Figure 1 indicates
that governments choose to pursue credibility and policy autonomy differently in
the design of their national treatment commitments by including carve outs to dif-
fering degrees+ Why do governments’ preferences over the degree of legalization
of their national treatment commitments diverge in this manner? The answer lies
in the important role that time horizons play in shaping governments’ willingness
to forego policy autonomy+32

30+ See, for example, LG&E Energy Corp. v. The Republic of Argentina, ICSID decision on liabil-
ity of ARB00201 ~3 October 2006!; and Continental Casualty v. The Republic of Argentina, ICSID
award of ARB00309 ~5 September 2008!+ This is discussed further below+

31+ EnCana Corporation v. The Republic of Ecuador, LCIA award of UN3481 ~3 February 2006!,
UNCITRAL+

32+ The widespread presence of most-favored-nation ~MFN! clauses in BITs does not render varia-
tion in the legalization of national treatment provisions less important+ There is considerable doubt and
uncertainty among legal scholars, arbitrators, and treaty negotiators about the extent to which the MFN
provision can be used to import more favorable provisions from treaties with third parties ~“treaty shop-
ping”! and whether or not it can be used to do so at all+ See, for example, OECD 2004; UN-ILC 2007;
and Dolzer and Schreuer 2008+ In this regard, it is also highly doubtful that treaty designers carefully
crafted and negotiated different national treatment provisions while believing those differences would
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Time Horizons and Preferences over
Legalization of Obligation

Several scholars have identified time horizons as a critical factor shaping govern-
ment policy preferences+ Much recent scholarship has focused on explaining lead-
ers’ willingness to trade off policies that yield short-term benefits with those that
yield longer-term gains+33 In the international context, proponents of cooperation
theory have stressed the importance of the shadow of the future in helping states
to cooperate with one another+34 Although there is comparatively little direct inves-
tigation into the role of time horizons in institutional design, they are a potentially
important explanatory factor because governments with longer time horizons are
more likely to care more about the long-term effects of institutions than govern-
ments with short time horizons+35

The discussion here focuses on governments, not states, because while in a
formal, legal sense states create and join international institutions, in practice insti-

be rendered insignificant by the MFN principle+ Rodriguez 2008+Moreover, the vast majority of national
treatment carve outs—92 percent in the sample used here—are accompanied by exemptions for MFN
clauses as well, meaning the MFN principle does not apply to the carved-out policy areas+

33+ See, for example, Nordhaus 1975; Levi 1988; Olson 1993; and Simmons 2008+
34+ Axelrod and Keohane 1986+
35+ Pierson 2000+

FIGURE 1. Distribution of the number of national treatment carve outs in a
sample of 279 treaties
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tutions are designed and created by the governments of the day+36 Furthermore,
because governments must formulate and enact policies, and rely on policy to
increase their chances of political survival, they experience the benefits of credi-
bility through legalization as well as the costs of institutional constraints on policy-
making autonomy+ Governments typically pay these costs at moments when they
wish to pursue policies that contradict their institutional commitments+ One might
argue that such costs are likely to be small considering that governments will design
and join only those institutions in line with their prevailing policy preferences+37

However, circumstances can change over time causing governments’ preferences
over policies to shift in a direction that is incongruent with prior commitments+

The potential for circumstances to shift is present in many areas, and particu-
larly so in the case of FDI and BITs+38 Governments cannot be certain how their
national economies will perform in the long run, how important domestic produc-
ers will fare or what the long-run effects of foreign-owned firms on the local econ-
omy and industries will be+ Governments can also encounter unforeseen crises
and developments+39 Argentina’s recent experience is illustrative+ To attract greater
foreign investment in public utilities in the early 1990s, the Argentine government
promised foreign investors a tariff rate indexed to the U+S+ dollar+ A severe finan-
cial crisis that began in 1999 caused the peso to devalue significantly and led the
government to abrogate its tariff commitments to avoid natural gas and other util-
ities becoming too expensive for local homes and businesses+40 Foreign investors
have interpreted this as breaches of commitments made under Argentine BITs and
have instituted a raft of arbitration cases against Argentina with compensation claims
totaling more than $17 billion+41

A government’s time horizon shapes how concerned it is by the potential for
circumstances to shift in a manner that generates strong incentives for it to pursue
policies prohibited by its prior institutional commitments+ In political terms, a
government’s time horizon is a function of how long into the future it expects to
govern+ If a government anticipates losing power in the near future with little pros-
pect of returning to power, its time horizon will necessarily be short+ In such cases,
a government will be less concerned about having to confront changing circum-
stances+ Any political and economic costs that are incurred in the future when
institutional commitments limit policy responses to changing conditions will be
paid by future governments+ On the other hand, a government that expects to be in
power well into the future has a longer time horizon and anticipates being in power
when circumstances shift+ Indeed, the further into the future a government is in

36+ Hathaway 2008+
37+ See Downs, Rocke, and Barsoom 1996; Hathaway 2007; and Von Stein 2008+
38+ Rosendorff and Milner ~2001! highlight the potential for significant shifts to occur in the areas

of trade and exchange rates+
39+ See Cho and Dubash 2003; and Markusen 2001+
40+ UNCTAD 2005+
41+ Cho and Dubash 2003+
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power, the more likely it is that it will have to contend with economic and politi-
cal shocks, and more gradual changes+ Therefore, a government with a longer time
horizon will be much more concerned about institutional constraints on its auton-
omy to develop policy responses to changes in its environment+ It follows that
governments with longer time horizons will be more likely to limit the legaliza-
tion of their institutional obligations to preserve some autonomy to pursue poli-
cies that deviate from their broader institutional commitments, if such policies are
expedient or necessary to respond effectively to shifting circumstances+ In the case
of national treatment in BITs, this means governments with longer time horizons
should seek more carve outs for key policy areas in order to give them greater
space to respond to changes free from their commitment to nondiscrimination+42

However, limiting legalization through more carve outs diminishes the credibil-
ity of the overall national treatment commitment+Why are governments with lon-
ger time horizons willing to accept this diminished credibility? Governments do
not value credibility for its own sake+ Rather they seek to make credible commit-
ments to receive certain political and material benefits that a credible commitment
brings; in the case of national treatment and BITs, the expected outcomes include
protection for investors, increased investment, growth, and employment+ If a gov-
ernment finds in the future that circumstances have changed such that its national
treatment commitment is not producing sufficient benefits for its constituents, it
would prefer to have greater autonomy to pursue discriminatory policies if neces-
sary to meet the demands and needs of its supporters without triggering the mate-
rial, reputation, and audience costs that accompany violating a BIT+As a government
with a longer time horizon anticipates encountering changing conditions, which
may cause the benefits of adhering to its national treatment commitment to dimin-
ish markedly, it will be more likely to promote greater autonomy to deviate from
that commitment through carve outs+ By contrast, a government with a shorter
time horizon does not anticipate confronting such changing conditions and will
therefore be more likely to seek to maximize credibility by eschewing carve outs+

One might question why, if a government with a longer time horizon is truly con-
cerned about preserving autonomy to respond to changing conditions, it does not
do so by abstaining from legalized commitments such as national treatment or BITs
altogether+ A carve out enables a government to undertake a formal commitment
to foreign investors, while also preserving autonomy to deviate—in a limited num-
ber of important policy areas—from that commitment if and when necessary to
respond to shifting conditions+ However, to abstain from a commitment altogether
is to forego all the possible economic and political benefits that could be derived
from making a legalized commitment ~even if its credibility is diminished to some

42+ Stone Sweet 2010 also identifies a link between changing conditions and the importance of
carve outs in responding to them, suggesting that as governments seek to cope with the global eco-
nomic downturn that began in 2008, they will turn to public order and security carve outs to justify
policies that may otherwise deviate from their BIT commitments+
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extent by carve outs!+A government is likely to do this only if it perceives no ben-
efit to undertaking the commitment given prevailing economic and political con-
ditions+When this is the case, however, neither a government with a long nor short
time horizon will benefit from undertaking the commitment and therefore both will
refrain from doing so+ Therefore, while some governments do refrain from signing
BITs or from signing BITs with national treatment commitments, these decisions
are not shaped by governments’ time horizons ~as the empirical analysis will bear
out!+43

Scope of the Argument and Other BIT Features

As I noted, in addition to the legalization of obligation, other dimensions of BITs
such as third-party enforcement of commitments through international arbitration
and grandfather clauses also help generate credibility and constraints on policy+
Should time horizons also shape preferences over their design? Empirically, there
is little variation across BITs in the design of these features with respect to their
impact on policy autonomy+ In the sample of BITs used in this study, 87 percent
permit investors to bring any dispute that may arise under a BIT to international
arbitration+ Moreover, data collected by Peinhardt and Allee show that fewer than
2 percent of BITs require firms to go through domestic courts before gaining access
to international arbitration+44 With respect to withdrawal from BIT commitments,
in this sample of BITs, 95 percent of BITs have an initial lock-in period of ten
years or longer, meaning that the treaty remains in force for a minimum of ten
years from the date of entry into force+ Furthermore, 95 percent of BITs in the
sample provide for commitments to be grandfathered in following treaty termina-
tion for a period of ten years or longer+ This means that even when a treaty is
abrogated or altered, the provisions of the original treaty apply to all investments
made while that treaty was in force for ten years or more into the future after the
date of termination+ The broad scope of issues that can be brought to international
investor-state arbitration, and the difficulty of withdrawing quickly from treaty
commitments in the vast majority of BITs, serve to limit government policy auton-
omy significantly since they help ensure that government policy commitments taken
in BITs will be enforced and that those commitments will bind governments for
many years into the future even if a government wishes to withdraw from them+

What explains the relative uniformity in the design of arbitration and withdrawal
clauses and why have governments with longer time horizons not sought to build
in autonomy in these dimensions of BITs? Borrowing from the rational design per-

43+ In the sample employed in this study sixty-three out of 342 BITs contain no national treatment
commitment+

44+ Allee and Peinhardt 2010+ Although their data reveal differences in investor-state dispute settle-
ment clauses, those features that impact most significantly on policy autonomy as discussed in this
study are remarkably similar+
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spective, the most plausible explanation is that these features are critical to solving
the credible commitment problem BITs are created to address+ A key reason why
governments struggle to make credible commitments is that foreign firms often
have no direct and effective method of enforcing those commitments+ This is
overcome through dispute-settlement procedures that enable MNEs to take govern-
ments directly to independent international arbitration where arbitrators are empow-
ered to issue binding financial awards+ Arbitration proceedings also play a pivotal
role in helping to generate the reputation and audience costs associated with the
legalization of obligation because an arbitration panel’s finding that goes against a
host state is an objective and often high-profile signal to international and domes-
tic audiences that a host government has broken its formal, legal commitments to a
foreign investor+45 Another core challenge to credibility is that states often experi-
ence government turnover, bringing to power governments with different prefer-
ences who may wish to revoke or alter commitments made by previous governments
to foreign investors+ BITs help to counteract this and create long-term credibility
of commitments by grandfathering in treaty commitments for many years+ Consid-
ering that strong dispute-settlement provisions and grandfather clauses are key to
the credibility enhancing effects of BITs, it is unsurprising that governments with
long time horizons seeking credibility through BITs have refrained from seeking
greater policy autonomy by weakening them+

Beyond the specific context of BITs, when governments face incentives to renege
on commitments, an international institution struggles to make those commit-
ments more credible if it does not provide for strong enforcement provisions or it
allows governments to easily withdraw from or alter those institutional commit-
ments+ Therefore, governments with longer time horizons seeking to both make
credible commitments through an international institution while also preserving
some autonomy to respond to changing circumstances need to build that auton-
omy into how they structure those commitments, such as in how legalized their
obligations are+ This insight relates to the distinction between transformative
flexibility—flexibility regarding the termination or redesign of an institution—and
adaptive flexibility—flexibility within an existing institutional framework+46 If trans-
formative flexibility is high, governments are able to easily withdraw from or alter
institutions in which they have enshrined commitments made to other actors, and
this necessarily weakens the credibility of those commitments considerably+ There-
fore, for institutions such as BITs that are principally created to overcome a cred-
ible commitment problem, one should expect that governments with longer time
horizons will seek to build in policy autonomy to respond to changing circum-
stances primarily through adaptive flexibility rather than transformative flexibility+

45+ See Elkins, Guzman, and Simmons 2006; and Allee and Peinhardt 2011+ The central role of
investor-state dispute settlement in BITs and in overcoming the FDI credible commitment problem has
been acknowledged elsewhere+ See, for example, Allee and Peinhardt 2010; Yackee 2007; Ginsburg
2005; Franck 2007; and Guzman 1998+

46+ Koremenos, Lipson, and Snidal 2001+
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Bargaining: Home States and Host States

BITs are often signed by states that have asymmetric FDI flows+ Usually one BIT
partner is a developed and0or large economy that exports a significant amount of
FDI while the other is a developing economy that exports little FDI+47 It is com-
mon practice to distinguish between these two treaty partners and refer to them as
the home state and host state, respectively+ The asymmetric nature of FDI flows
between BIT partners means that the host state’s policy freedom is circumscribed
by greater legalization of obligation to a much greater degree+ Moreover, as net
exporters of dyadic FDI, home states possess a stronger incentive to protect the
interests of their investors abroad, which may make them more amenable to greater
legalization of obligation ~fewer carve outs! and the expanded protection and bene-
fits it offers to MNEs+ Therefore, although national treatment provisions are recip-
rocal, I expect the relationship between time horizons and preferences over the
legalization of obligation outlined here to apply primarily to host state governments+

Given that home states have less reason to be concerned about possible con-
straints on their own policymaking autonomy imposed by BITs, and that they have
an incentive to seek better protections and conditions for their investors abroad,
should one necessarily expect the legalization of obligation in national treatment
commitments to reflect the preferences of host states when their time horizons are
long? The final text of an investment treaty is the product of negotiations between
the host and home state, and each state’s ability to influence the final draft will be
a product of its relative bargaining power+48 Insights from bargaining theory high-
light that in a bargain between two actors, the longer an actor’s time horizon ~the
less it discounts the future!, the better able it will be to move the final bargain
closer to its preferred outcome+49 Fearon makes a related point arguing that an
actor with a longer time horizon cares more about the long-term consequences of
bargains reached in the present and will therefore drive a harder bargain, poten-
tially prolonging negotiations+50 In the BIT context, a host government with a lon-
ger time horizon will have an incentive to drive a harder bargain and drag out
negotiations because it knows it will have to govern well into the future under the
constraints in BITs it agrees to in the present+ Home states will be wary of allow-
ing this to happen because the longer they fail to sign a BIT, the longer their inves-
tors go unprotected by any of the BIT’s provisions+ Thus, all else equal, a longer
time horizon furnishes a host state with greater leverage to ensure that its prefer-
ences over the legalization of its national treatment commitments are reflected in
the final treaty text+ Consequently, time horizons are potentially a powerful explan-

47+ Even when BITs are signed by two developing countries, these states are usually at different
levels of economic development ~for example, one is an emerging market economy while the other is
a low-income country!, making one state the likely exporter and the other the likely importer of bilat-
eral FDI+

48+ Allee and Peinhardt 2010+
49+ See Rubinstein 1982; and Morrow 1994+
50+ Fearon 1998+
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atory variable for institutional legalization and design, capable of explaining both
governments’ preferences and bargaining leverage+

To summarize, the argument is that limiting the legalization of obligation of
national treatment commitments affords governments’ greater policy autonomy
to respond to changes in political and economic conditions+ Governments with
longer time horizons are more likely to value this autonomy because they antici-
pate being in power longer into the future and having to develop policy responses
to changing circumstances+ Because legalization of obligation in national treat-
ment provisions is limited, and policy autonomy promoted, through carve outs,
the core hypothesis emerging from the argument is: BITs will contain more carve
outs to national treatment commitments when signed by governments that have
longer time horizons+ The asymmetric nature of FDI flows between BIT partners
means that this expectation is likely to hold primarily in the case of host state
governments+51

Data and Measurement

Dependent Variable: Legalization of National Treatment

In order to evaluate the hypothesis, the contents of a sample of 342 BITs signed
between 1960 and 2006 were hand-coded+52 These BITs consist of all treaties
signed by the members of a random sample of 3,600 dyads, taken from the
universe of dyads in 2006, whose treaty texts are publicly available+53 Infor-
mation on the universe of BITs, the dates of BIT signings, and BIT texts were
obtained from the online treaty database of the United Nations Conference on
Trade and Development ~UNCTAD!, Kluwer Arbitration Online’s investment treaty
database, the U+S+ Department of State’s website, and WorldTradeLaw+net’s trade
agreement depository+

To measure the legalization of national treatment obligations, I identified six pos-
sible policy categories that can be carved out of national treatment commitments—
taxation, security0public order, public health, environment, economic sectors, and

51+ One could argue that a plausible alternative reasoning for the above hypothesis is that host
governments with long time horizons are stable and good places to invest and therefore are able to
demand and receive greater concessions in the form of carve outs during treaty negotiations with home
governments+ However, this perspective assumes that host governments of all types want more carve
outs and, as I note, governments with short time horizons may not because it weakens the overall
credibility of the commitment to national treatment+ Moreover, this alternative perspective ignores the
long-term nature of much FDI and that MNEs invest in a country—not in a government—where lead-
ership turnover in the future may bring to power less reliable governments that do not have long time
horizons+

52+ Data availability regarding several key measures constrains the sample used in the statistical
tests that follow to those BITs concluded between 1975 and 2002 for autocratic host governments, and
between 1975 and 2006 for democratic host governments+

53+ The purpose of taking a sample of dyads was to enable me to control for selection into BITs+
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miscellaneous—and counted the number that were carved out of each national treat-
ment commitment in the sample of treaties+ A tax carve out was coded as present
only if taxation or fiscal matters other than or beyond double taxation treaties or
other international agreements pertaining to taxation were carved out+ Sectoral carve
outs apply to particular industries or sectors of the economy and miscellaneous carve
outs are those that do not fall into one of the other five categories+ The coding
approach was holistic and involved examination of the entire treaty, and not just
national treatment clauses+ Accordingly, carve outs specific to national treatment
were included in the count, as were carve outs that applied to the whole treaty or to
parts of the treaty that included the national treatment clause since these latter carve
outs also apply to the national treatment commitment+54

Independent Variable: Time Horizons

A government’s time horizon is based on its expectations of being in power in
the future and such expectations are shaped significantly by the institutions within
which it competes for power+ Accordingly, democratic and autocratic govern-
ments’ time horizons must be conceptualized and measured separately+55 In ascer-
taining a democratic government’s time horizon I focus on parties, rather than
individual leaders, because in most democracies political organization and com-
petition is centered on parties who contest regular elections+ Moreover, policies
typically reflect platforms agreed by party members so government policy pref-
erences in democracies are, to a significant extent, the preferences of the main
party in government and its time horizon is the critical component of a demo-
cratic government’s time horizon+

What distinguishes a party with a long time horizon from one with a short time
horizon is its degree of institutionalization+56 Highly institutionalized parties are
those that are widely regarded as legitimate and effective organizations with roots
in society, and that are capable of recruiting members and placing them in posi-
tions of power+57 They are also long-lasting and contain multiple generations of
individuals, which causes them to be highly similar to overlapping generations’
organizations+58 This means that in well-institutionalized parties, the most senior

54+ See Figure 1 for an illustration of the distribution of this variable+
55+ I differentiate between democracies and autocracies using the updated version of Cheibub, Gan-

dhi, and Vreeland’s 2010 dichotomous conceptualization and operationalization of regime type+ These
data contain a small number of indeterminate ~or “type II”! regimes who fulfill all of the criteria of a
democracy except they have yet to experience electoral turnover and will be classified as democracies
retroactively if and when electoral turnover occurs in the future+ To minimize misclassification of these
regimes, I employ a second source of regime type data, Polity IV, and classify indeterminate regimes
as democracies if they have a combined Polity score greater than or equal to 5+ Marshall and Jaggers
2007+

56+ Simmons 2008+
57+ Mainwaring 1999+
58+ Simmons 2008+
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cohorts are nearing the end of their political careers and do not expect to be in
government in the future+ Thus, they have very short time horizons and little indi-
vidual incentive to consider the long-run consequences of the decisions they take
for government+ However, younger generations within the party expect to play a
role in politics and compete successfully for power longer into the future and thus
they shoulder the costs of any decisions made in the present by the senior party
leadership that adversely affects their ability to compete for power and govern
effectively in the long term ~for example, signing on to highly constraining inter-
national agreements!+ Therefore, these younger cohorts have longer time horizons
and strong incentives to offer various forms of support and bribes to senior cohorts
~for example, offering or threatening to withdraw legislative or campaign support!
to deter them from making decisions that will adversely affect younger cohorts
and the party in the future+59 In this manner, the longer time horizons of younger
cohorts engender longer time horizons in the party as a whole in the case of highly
institutionalized parties+Weakly institutionalized parties on the other hand are often
short-lived and struggle to recruit younger cohorts, which causes them to have
short time horizons+

Party institutionalization is a complex phenomenon engaging legitimacy, soci-
etal roots, and organizational strength+ To measure institutionalization, I follow
Simmons and use party age as a proxy for party institutionalization, because “ille-
gitimate, poorly organized, and ideologically unattached parties are unlikely to
persist over time+”60 Thus, the older a party is, the more institutionalized one can
assume it to be and the longer time horizon it should have+ Accordingly, I mea-
sure a democratic government’s time horizon as the log of the age of the largest
party in the governing coalition+ In presidential systems, I consider the president’s
party to be the largest party in the government+ Data on party age and type of
government ~presidential versus parliamentary! are obtained from the World Bank’s
Database of Political Institutions ~DPI!+61

Compared to democracies, formal opportunities for removing the leadership are
typically much more limited in autocracies, where the process of leadership selec-
tion is closed and less frequent+ This means that autocratic governments seldom
have a realistic chance of regaining power once they have been removed+ It fol-
lows that an autocratic government’s time horizon will be closely aligned with its
assessment of its likelihood of being removed from power and when an autocratic
government perceives that its hold on power has begun to weaken, its time hori-
zon contracts+

Extant scholarship has identified several institutional and economic variables
that influence the likelihood of autocratic survival including the presence of leg-

59+ See Alesina and Spear 1988; Soskice, Bates, and Epstein 1992; and Bates and Shepsle 1997+
60+ Simmons 2008, 93+
61+ Beck et al+ 2001+ There are missing data for some countries and some years in the DPI+ Through

research in online databases, I was able to fill in some of these missing observations+
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islative institutions and the type of authoritarian regime+62 If one assumes that auto-
cratic leaders are sensitive to their regimes’ vulnerability to collapse, this knowledge
of the factors that affect regime survival can allow one to empirically estimate the
probability of survival and use this estimate as a proxy for autocratic govern-
ments’ time horizons+63 I employ this approach and use the predicted probabilities
generated by Wright through a survival model of autocratic regime duration, which
includes several political, economic, and institutional predictors of regime surviv-
al+64 A higher predicted probability of survival reflects a strong and stable regime,
which should engender longer time horizons in its leaders+ By contrast, a lower
probability of survival indicates that the leadership has a fragile hold on power,
which should be associated with a shorter time horizon+

Control Variables

The “home” state BIT partner is likely a net exporter and the “host” state is likely
to be a net importer of dyadic FDI+ I identify a host and home state based on the
level of economic development with the host state being the treaty partner that
has the lower gross domestic product ~GDP! per capita+65

While time horizons can shape a state’s bargaining leverage, I control for fur-
ther potential sources of bargaining power+ Similar to Allee and Peinhardt, I con-
trol for relative economic size of BIT partners using a variable called host share
of dyadic wealth, which is the host state’s GDP divided by the host and home
state’s combined GDP+ The larger the value for this variable, the greater the eco-
nomic bargaining power of the host relative to the home state+ I also follow Allee
and Peinhardt and include a measure of the host state’s GDP per capita growth+66

One could argue that when host governments are faced with low growth, they are
more willing to concede to greater constraints on policy autonomy in BIT negoti-
ations as they seek to attract FDI to stimulate their economies+ GDP data are
obtained from Gleditsch’s Expanded Trade and GDP Data v5+0+67

It is likely that the age of a democracy and the age of its largest party in govern-
ment will be highly correlated+68 To ensure that the effects of party institutional-
ization and not regime institutionalization are being captured with the party age
variable, I control for the log of the age of the regime ~in years! for democratic states
using data on regime age from Cheibub, Gandhi, and Vreeland as well as Polity+69

62+ See Gandhi and Przeworski 2007; Geddes 1999; and Wright 2008a and 2008b+
63+ Wright 2008b+
64+ Ibid+
65+ Elkins, Guzman, and Simmons 2006+
66+ Allee and Peinhardt 2010+
67+ Gleditsch 2002+ This source of GDP data is preferred for its broad coverage+ However, the data

end in 2004 and therefore for the years 2005–2006 GDP data are taken from the World Bank 2010+
68+ Simmons 2008+
69+ See Cheibub, Gandhi, and Vreeland 2010; and Marshall and Jaggers 2007+
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I also control for the log of the number of years that a host state has been indepen-
dent because some have argued that newly independent states are more likely to be
sensitive to the sovereignty costs of constraints on policymaking autonomy+70 Dates
of independence are obtained from the ICOW Colonial History Data Set+71

The design of BITs has evolved over time—it is possible that variation in the
legalization of BIT obligations is a product of secular trends toward greater legal-
ization of obligation since BITs have become more prevalent, and the global invest-
ment climate has become more liberal+72 Therefore, I also control for potential
trends in the legalization of national treatment over time through an annual time
counter+ In addition, some studies have asserted that a qualitative difference exists
between treaties that developing countries conclude with each other and those they
conclude with developed states+73 To control for this, I include a dummy variable
that takes the value of 1 when the BIT is signed between a country in the devel-
oped North and in the developing South+74

Finally, I control for the effect of governments’ differing needs to enhance cred-
ibility through BITs+ Several scholars have argued that greater domestic institu-
tional constraints on the executive help make commitments to MNEs more credible
so I control for a government’s ex ante level of credibility, and thus its credibility
needs, through Polity’s seven-point measure of executive constraints+75 The level
of constraints should be positively correlated with national treatment carve outs if
credibility needs shape carve-out design+

Results

The main results, presented in Table 1, consist of four negative binomial regres-
sion models of the number of national treatment carve outs+ To account for possi-
ble interdependence of observations caused by the appearance of multiple BITs in
the data signed by the same states ~but with different partners!, two-way clustered
standard errors are used with clustering on the home and host states respective-
ly+76 Each model contains a different combination of host- and home-state regime
types+ The sample is split according to regime type because different scales are
used to measure time horizons for democratic and autocratic governments+77

70+ See Kahler 2000; and Allee and Peinhardt 2010+ I do not control for years since independence
for home states as most are former colonial powers instead of former colonies+

71+ Hensel 2009+
72+ UNCTAD 2007+
73+ Poulsen 2010+ Few BITs exist between countries in the North+
74+ I follow Poulsen’s ~2010! categorization of countries into North and South+
75+ See Henisz 2000; Jensen 2003; and Marshall and Jaggers 2007+
76+ Cameron, Gelbach, and Miller 2011+ The main findings are also robust to clustering on the

home state only, the treaty partner more likely to be involved in multiple BITs+
77+ Models including autocratic home states only are not estimated because autocracies are a small

minority of home states and there are not enough observations in the sample to produce stable estimates+
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In the first two models, the host state is autocratic and the measure of time
horizons is the probability of regime survival+ The signs on the time horizon coef-
ficients are positive and statistically significant at the 0+05 level+ This means that
for autocratic host states, as the government’s time horizon lengthens ~the proba-
bility of regime survival increases!, it concludes BITs with more national treat-
ment carve outs+ For democratic host states, the results are presented in columns
~3! and ~4! and indicate a positive and statistically significant relationship ~at the
0+01 level! between party age and the number of national treatment carve outs in
BITs+ Because party age proxies for democratic time horizons, these results indi-
cate that older parties with longer time horizons are more likely to conclude BITs
with a greater number of national treatment carve outs+ The substantive effect of
time horizons is also significant+ A decrease in the probability of regime survival
for autocratic host states from 99 percent to 90 percent causes the expected num-
ber of carve outs to drop from 0+76 to 0+24, holding all other variables at their
mean and mode values ~for dichotomous variables!+ With respect to democratic
host states, the expected number of carve outs when the governing party is a mature
thirty years old is one, while this number drops by almost 50 percent to 0+55 when
the governing party in the host state is only a relatively young three years old,
holding all other covariates fixed+78 There is no clear statistically significant rela-
tionship between the home state government’s time horizon and the number of
carve outs+ This likely reflects the home state’s relatively weaker concern for pol-
icy autonomy and the incentive it has to protect its investors in the host state through
tighter BIT constraints+

None of the other control variables in Table 1 display a consistently statistically
significant relationship with the number of national treatment carve outs across all
host regime types+ In the case of democratic host states, there is evidence of a
trend over time in favor of greater numbers of carve outs; however, there is no
support for such a relationship in BITs when the host state is not a democracy+
Interestingly, across all models the GDP-based measures of bargaining leverage
register a statistically significant estimate on only one occasion, suggesting that
nontime-horizons-based sources of bargaining power do not exert a clear effect on
the design of national treatment provisions+

Across all models, the coefficients for the host’s constraints on the executive
are negative and fail to achieve conventional levels of statistical significance+While
these results provide little support for the argument that carve outs are calibrated
to states’ needs for credibility, the results regarding host state age of democracy
may do otherwise+ The age ~or institutionalization! of the host state’s democracy
exhibits a positive and statistically significant relationship with the number of
national treatment carve outs+ Several scholars have argued that democracies pos-
sess institutions that afford MNEs a credible and secure investment environ-

78+ Predicted numbers of carve outs are derived from the models including home states of all regime
types+
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ment+79 Therefore, one possible explanation for this result is that democracies’
greater credibility applies less for young democracies than older, more-established
democracies, causing the former to have a greater need for credibility and to con-
sequently design BITs with fewer national treatment carve outs+ However, the results
here are only suggestive of such a relationship and further investigation of the ties
between democratic institutionalization, credibility, and institutional design could
be a fruitful direction for future research+

79+ Jensen 2006+

TABLE 1. Negative binomial regression models of national treatment carve outs

Host regime type Autocracy Democracy

Home regime type All Democracy All Democracy

autocratic time horizon ~host! 0+131** 0+123**
~ probability of regime survival ! ~0+056! ~0+062!

democratic time horizon ~host! 0+257*** 0+287***
~party age! ~0+097! ~0+108!

democratic time horizon ~home! �0+039 0+018
~ party age! ~0+281! ~0+200!

democracy ~home! 0+672 �1+545
~1+222! ~1+231!

age of democracy ~home! 0+429 0+428*
~0+428! ~0+242!

age of democracy ~host! 0+302* 0+332**
~0+174! ~0+154!

north-south bit �0+704 �1+137** 0+566 0+079
~0+523! ~0+493! ~0+386! ~0+376!

years since independence ~host! 0+137 0+122 �0+096 �0+148
~0+134! ~0+158! ~0+087! ~0+097!

host share of dyadic wealth �1+606* �1+520 �0+195 0+136
~0+962! ~1+030! ~0+683! ~0+573!

gdp p.c. growth ~host! �0+009 �0+005 0+001 0+005
~0+018! ~0+022! ~0+018! ~0+016!

time counter 0+013 0+005 0+056*** 0+052*
~0+020! ~0+026! ~0+021! ~0+027!

executive constraints ~host! �0+087 �0+104 �0+052 �0+040
~0+136! ~0+152! ~0+072! ~0+072!

executive constraints ~home! 0+204 0+350 0+591** 0+576*
~0+302! ~0+357! ~0+260! ~0+343!

Constant �14+813*** �15+276** �5+762*** �8+569***
~5+665! ~6+125! ~1+413! ~2+489!

N 92 81 143 133
AIC 239 220 377 357

Notes: Two-way clustered ~on host and home state! robust standard errors in parentheses+ * p , +1, ** p , +05,
*** p , +01+
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From the results in Table 1, one can conclude that host state time horizons are a
key driver of the legalization of obligation in national treatment provisions and
exert an effect that is uniquely robust across BITs signed by democratic and auto-
cratic host states+ To test this robustness further, I undertake two additional statis-
tical analyses+ First, I estimate two hurdle models of national treatment in BITs+
While national treatment is typically regarded as one of the standard commit-
ments found in BITs, a minority of treaties contain no national treatment provi-
sions at all+ Therefore, one might be concerned that focusing on only national
treatment carve outs represents a truncated analysis and that ignoring whether or
not a national treatment clause is present introduces bias into the results+ A hurdle
model helps to overcome this by jointly estimating a logistic regression model of
whether or not a national treatment commitment is present and a truncated nega-
tive binomial regression model of the number of national treatment carve outs for
those treaties in which a national treatment clause exists+ A conventional hurdle
model typically distinguishes between zero and any positive count value+80 How-
ever, it is possible to have a national treatment commitment and no carve outs+
Thus, I create a new dependent variable for the hurdle model that takes the value
of 0, if there is no national treatment commitment, and the value of the number of
national treatment carve outs plus one if there is a national treatment commit-
ment+ Thus, the measure takes a value of 1, if a national treatment commitment is
present but there are no carve outs+ When the dependent variable is set up this
way, a hurdle model is appropriate because, in order to get a count of carve outs,
a treaty must “jump the hurdle” of having a national treatment commitment in the
first place+ Results for the hurdle models using the covariates from columns ~1!
and ~2! in Table 1 are presented in Table 2+ No models are estimated for BITs with
democratic host states since only a very small number of BITs in the sample signed
by democratic host states do not possess a national treatment commitment, which
makes statistical estimates unstable+

In both hurdle models, government time horizons for autocratic host states con-
tinue to exert a statistically significant effect in the expected direction on the num-
ber of carve outs, but do not have a significant effect on whether or not a national
treatment commitment is present+ This accords with the earlier discussion of why
time horizons shape governments’ preferences over carve outs but not their pref-
erences over the inclusion of national treatment commitments+With respect to both
the number of carve outs and the decision to include a national treatment commit-
ment, host share of dyadic wealth exerts a negative and statistically significant effect+
GDP per capita growth is also negatively and statistically significantly associated
with the decision to include a national treatment provision+ Given that these indi-
cators of economic leverage do not achieve statistical significance in most of the
other tests presented here, these results suggest a potentially complex relationship

80+ Cameron and Trivedi 2005+
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exists between economic bargaining power and treaty design that future investiga-
tion focusing on negotiating dynamics in particular BITs may help to flesh out+

As a final robustness check, I take up the issue of selection+ Existing studies
have shown that several factors systematically influence whether or not two states
choose to conclude a BIT+81 Therefore, it may be important to control for selec-
tion into BITs to accurately gauge the effect of time horizons on the degree of
legalization of national treatment obligations+ In this regard, I follow the approach
taken by Stone in his study of the design of International Monetary Fund ~IMF!
agreements by first estimating a partial observability bivariate probit model of BIT
signing, modeling the decisions of the host state and home state to sign a BIT
separately+82 I use the random sample of 3,600 dyads noted earlier to estimate the
model; the unit of observation is the dyad-year for the years 1960–2006+ Follow-
ing Stone, when a BIT is signed between the two members of a dyad, the dyad is
dropped from the estimation for subsequent years+ I then replicate the models pre-
sented in Table 1 including marginal predicted probabilities of the home and host
state signing a BIT with each other, derived from the bivariate probit model of
BIT signing+83

In total, I estimate four bivariate probit models of BIT signing that reflect the
host-home regime profiles in Table 1+ These models include the time horizon, regime
type, regime age, years since independence, and economic growth variables used
in the main models above, as well as several other covariates that other studies
have found to be associated with BIT signing: whether or not the host state has a
common law system, whether or not dyad members have diplomatic representa-
tions with each other, and whether or not the host state was a former colony of the
home state or they share an alliance+84 I also include two measures to capture com-
petitive diffusion effects; the total number of BITs one’s potential treaty partner
has concluded, and the share of countries in one’s region with which one’s poten-
tial BIT partner has already concluded a treaty+85

The reestimated models from Table 186 with predicted probabilities of BIT sign-
ing are presented in Table 3 and display a very similar pattern of results+87 The
signs on the estimates for the host state government time horizon variables remain

81+ See Elkins, Guzman, and Simmons 2006; and Neumayer and Plümper 2010+
82+ See Stone 2008; and Vreeland 2003+
83+ To ensure accuracy of inference, bootstrapped standard errors with 2000 replications are employed+
84+ See Allee and Peinhardt 2010; and Elkins, Guzman, and Simmons 2006+ Sources of data are

Bayer 2006; Mitchell and Powell 2009; and Leeds 2005+
85+ For an extensive discussion of diffusion and BITs, see Elkins, Guzman, and Simmons 2006+

The full results of the bivariate probit models of BIT signing are available at ^http:00dvn+iq+harvard+edu&+
86+ One variable—home state regime type—is omitted because there are only a small number of

autocratic home states in the sample and all have concluded BITs with fewer than two carve outs+ This
limited variation on both the dependent and independent variables for home state regime type pro-
duces unstable estimates of bootstrapped standard errors+

87+ The marginal predicted probabilities can also be interpreted as proxies for bargaining power
whereby a higher predicted probability equates to a strong desire for an agreement and less willing-
ness to walk away, and thus less bargaining power+ Stone 2008+
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unchanged and are statistically significant at the 0+05 or 0+1 levels+ The effect of
democratic regime age also remains robust, while the statistical significance of
time for BITs with democratic host states weakens+

Overall, the results of the statistical analyses provide firm support for the hypoth-
esis I developed because host state government time horizons display a strong,
positive, and uniquely consistent relationship with the number of national treat-
ment policy carve outs+ This relationship holds across regime types and is robust
to controlling for selection into BITs+ Because the legalization of national treat-
ment obligations is limited through the use of carve outs, the results also provide
support for the more general argument that governments are more likely to limit
legalization of obligation and build in policy autonomy to respond to changing
conditions in credible commitment institutions when they have longer time horizons+

Conclusion

While some studies have noted in passing that governments’ time horizons may
influence the design of international institutions, there are few that have sought to
theorize and empirically investigate this relationship fully+88 This is a significant
shortcoming in the extant literature because a failure to appreciate the role of time
horizons has been used to critique functionalist explanations of institutional design+
One leading proponent of this perspective, Pierson, argues that an institution’s long-
term functioning can rarely explain its design because politicians have short time
horizons and care only for the short-term effects of their decisions and not their
long-term consequences+ However, Pierson does acknowledge that if govern-
ments’ time horizons are longer, it is more plausible that governments will care
about institutions’ long-term effects+ It follows, therefore, that “the issue of time
horizons should be treated as a variable with real implications for questions of
institutional origins and change, and therefore as a subject deserving serious
study+”89

I take up Pierson’s challenge and explain how international institutions can dif-
fer when designed by governments with varying time horizons+As a government’s
time horizon lengthens, it seeks to design institutions that afford it greater policy
autonomy to respond to changing circumstances over time+ In the context of BITs
this is achieved by limiting the legalization of obligation through carve outs+ Focus-
ing in particular on the commitment to national treatment and through rigorous
analysis of an original data set of carve outs, I find robust empirical support for
this argument+ Indeed, in the case of the legalization of obligation in national treat-
ment, time horizons prove to be the most robust explanatory factor among a host
of other institutional and economic variables+

88+ Abbott and Snidal 2000+
89+ Pierson 2000, 483+
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The primary implications of these findings for future research are twofold+ First,
scholars studying the causes and effects of BITs need to acknowledge that while
there are many important similarities across investment treaties, there are also
substantive differences that are politically and economically significant+ Differ-
ences in BIT design have been largely ignored in the extant literature in political
science+ However, this study shows that meaningful and systematic differences
exist and therefore variation in BIT provisions should not necessarily be treated
as random noise+ Instead, with both the volume of FDI covered by BITs and the

TABLE 3. Negative binomial regression models of national treatment carve outs
(controlling for selection)

Host regime type Autocracy Democracy

Home regime type All Democracy All Democracy

autocratic time horizon ~host! 0+140** 0+123*
~ probability of regime survival ! ~0+069! ~0+075!

democratic time horizon ~host! 0+248** 0+308**
~ party age! ~0+124! ~0+134!

democratic time horizon ~home! �0+105 0+015
~ party age! ~0+339! ~0+191!

age of democracy ~home! 0+504 0+427*
~0+404! ~0+220!

age of democracy ~host! 0+310* 0+354**
~0+165! ~0+165!

north-south bit �0+697* �1+427** 0+610 0+225
~0+370! ~0+551! ~0+438! ~0+493!

years since independence ~host! 0+050 �0+225 �0+091 �0+113
~0+190! ~0+229! ~0+132! ~0+149!

host share of dyadic wealth �1+497* �0+856 0+032 0+213
~0+867! ~1+029! ~0+447! ~0+480!

gdp p.c. growth ~host! �0+010 �0+009 0+002 0+006
~0+027! ~0+034! ~0+019! ~0+019!

time counter 0+015 0+001 0+063* 0+061*
~0+023! ~0+032! ~0+036! ~0+039!

executive constraints ~host! �0+028 �0+098 �0+108 �0+083
~0+189! ~0+217! ~0+129! ~0+133!

executive constraints ~home! 0+524** 0+285 0+313 0+619*
~0+323! ~1+187! ~0+195! ~0+400!

probability host signs bit 0+561 �0+868 �2+295 �1+198
~1+818! ~0+975! ~2+083! ~2+047!

probability home signs bit �0+254 1+489 �2+486 �0+897
~0+793! ~1+068! ~1+993! ~2+105!

Constant �16+924** �13+120* �2+790 �8+131**
~6+959! ~10+967! ~2+942! ~3+910!

N 84 74 131 121

Notes: Bootstrapped standard errors in parentheses+ Significance levels determined according to bias corrected and
accelerated ~BCa! confidence intervals+ * p , +1, ** p , +05+
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number of international arbitration cases brought under investment treaties grow-
ing, scholars should seek to probe further into the reasons behind differences in
the design of BITs and their consequences for investment policy and investor
activity+ While this study takes an important step toward empirically identifying
and explaining key design differences in a broad sample of BITs, much remains
to be done+ In particular, future research that focuses on a small number of theo-
retically significant BITs with the aim of developing a detailed and comprehen-
sive understanding of the process of negotiation over BIT provisions and the
motivations of the government actors involved would add considerably to the
existing stock of knowledge+

The second major implication arising from this study is that scholars of inter-
national institutional design more broadly, and particularly those who adopt a
rationalist approach, need to consider how governments’ varying time horizons
fit into their theoretical frameworks+ Scholars may find it instructive to fully incor-
porate time horizons into their analyses+ The specific theory presented in this arti-
cle, although developed in the context of national treatment in BITs, is potentially
generalizable and may be particularly relevant to studies that are focused on the
core issues of credible commitment and sovereignty costs in international insti-
tutional design+ Even if scholars choose not to explicitly integrate time horizons
into their work, my findings suggest time horizons cannot be ignored+ Rather,
scholars should seek to acknowledge and explain any assumptions they make about
governments’ time horizons and whether or not such assumptions impose scope
conditions on their arguments+ Indeed, consideration of time horizons’ role
can potentially refine leading extant theories of institutional design+ For example,
several scholars have argued that states will seek more flexible international insti-
tutions when faced with uncertainty+90 The framework developed in this article
would lead one to expect that when flexibility relates to policy autonomy, and
particularly autonomy to respond to shifting circumstances, this argument is more
likely to hold when governments have longer time horizons, because govern-
ments with short time horizons should care less for preserving flexibility and pol-
icy autonomy+

Further investigation of the role of government time horizons in institutional
design in other institutional contexts will play a crucial role in helping better under-
stand when, as well as how, time horizons shape institutional design preferences+
This study has revealed that time horizons shape design features that promote greater
policy autonomy to respond to changing conditions by permitting governments to
deviate from broader substantive commitments—a form of adaptive flexibility+ By
contrast, time horizons do not shape transformative flexibility or the broad design
of enforcement provisions such as dispute-settlement clauses+ This is because of
the credible commitment problem that both governments with long and short time
horizons seek to solve through BITs, and the importance of limited transformative

90+ See Koremenos, Lipson, and Snidal 2001; Rosendorff and Milner 2001; and Koremenos 2005+
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flexibility and strong enforcement provisions to overcoming this problem+ Further
research will help to reveal the extent to which this pattern is unique to BITs or
institutions focused on overcoming a credible commitment problem+ Similarly, it
will help identify if and when governments with longer time horizons may choose
to build in policy autonomy through greater transformative flexibility or weaker
enforcement provisions+

References

Abbott, Kenneth W+, and Duncan Snidal+ 2000+ Hard and Soft Law in International Governance+ Inter-
national Organization 54 ~3!:421–56+

Abbott, Kenneth W+, Robert O+ Keohane,Andrew Moravcsik,Anne-Marie Slaughter, and Duncan Snidal+
2000+ The Concept of Legalization+ International Organization 54 ~3!:401–19+

Alesina, Alberto, and Stephen E+ Spear+ 1988+ An Overlapping Generations Model of Electoral Com-
petition+ Journal of Public Economics 37 ~3!:359–79+

Allee, Todd, and Clint Peinhardt+ 2010+ Delegating Differences: Bilateral Investment Treaties and Bar-
gaining over Dispute Resolution Provisions+ International Studies Quarterly 54 ~1!:1–26+

———+ 2011+ Contingent Credibility: The Impact of Investment Treaty Violations on Foreign Direct
Investments+ International Organization 65 ~3!:401–32+

Axelrod, Robert, and Robert O+ Keohane+ 1986+ Achieving Cooperation Under Anarchy: Strategies
and Institutions+ In Cooperation Under Anarchy, edited by Kenneth A+ Oye, 226–54+ Princeton,
N+J+: Princeton University Press+

Bates, Robert, and Kenneth A+ Shepsle+ 1997+ Intertemporal Institutions+ In The Frontiers of New Insti-
tutional Economics, edited by John Drobak and John Nye, 197–211+ New York: Academic Press+

Bayer, Reşat+ 2006+ The Correlates of War Diplomatic Exchange Dataset Version 2006+1+ Available
at ^http:00www+correlatesofwar+org0COW2%20Data0Diplomatic0Diplomatic_Exchange_2006v1
_codebook+pdf&+ Accessed 2 April 2010+

Beck, Thorsten, George Clarke,Alberto Groff, Philip Keefer, Patrick Walsh+ 2001+ New Tools in Com-
parative Political Economy: The Database of Political Institutions+ World Bank Economic Review 15
~1!:165–76+

Büthe, Tim, and Helen V+ Milner+ 2008+ The Politics of Foreign Direct Investment into Developing
Countries: Increasing FDI Through International Trade Agreements? American Journal of Political
Science 52 ~4!:741– 62+

———+ 2009+ Bilateral Investment Treaties and Foreign Direct Investment: A Political Analysis+ In
The Effect of Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double Taxation
Treaties, and Investment Flows, edited by Karl P+ Sauvant and Lisa E+ Sachs, 171–224+ New York:
Oxford University Press+

Cameron, A+ Colin, and Pravin K+ Trivedi+ 2005+ Microeconometrics: Methods and Applications+ New
York: Cambridge University Press+

Cameron, A+ Colin, Jonah B+ Gelbach, and Douglas L+ Miller+ 2011+ Robust Inference with Multi-Way
Clustering+ Journal of Business and Economic Statistics 29 ~2!:238– 49+

Cheibub, Jose Antonio, Jennifer Gandhi, and James R+ Vreeland+ 2010+ Democracy and Dictatorship
Revisited+ Public Choice 143 ~1–2!:67–101+

Cho, Albert H+, and Navroz K+ Dubash+ 2003+Will Investment Rules Shrink Policy Space for Sustain-
able Development? Evidence from the Electricity Sector+ Working Paper+ Washington, D+C+: World
Resources Institute+

Crisp, Brian F+, Nathan M+ Jensen, Guillermo Rosas, and Thomas Zeitzoff+ 2010+ Vote-Seeking Incen-
tives and Investment Environments: The Need for Credit Claiming and the Provision of Protection-
ism+ Electoral Studies 29 ~2!:221–26+

824 International Organization

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

13
00

02
58

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0020818313000258


Dai, Xinyuan+ 2005+ Why Comply? The Domestic Constituency Mechanism+ International Organiza-
tion 59 ~2!:363–98+

Dolzer, Rudolf, and Christopher Schreuer+ 2008+ Principles of International Investment Law+ New York:
Oxford University Press+

Downs, George W+, David M+ Rocke, and Peter N+ Barsoom+ 1996+ Is the Good News About Compli-
ance Good News About Cooperation? International Organization 50 ~3!:379– 406+

Elkins, Zachary, Andrew T+ Guzman, and Beth A+ Simmons+ 2006+ Competing for Capital: The Diffu-
sion of Bilateral Investment Treaties, 1960–2000+ International Organization 60 ~4!:811– 46+

Fearon, James D+ 1994+ Domestic Political Audiences and the Escalation of International Disputes+
American Political Science Review 88 ~3!:577–92+

———+ 1998+ Bargaining, Enforcement, and International Cooperation+ International Organization 52
~2!:269–305+

Franck, Susan D+ 2007+ Empirically Evaluating Claims About Investment Treaty Arbitration+ North
Carolina Law Review 86 ~1!:1–88+

Gandhi, Jennifer, and Adam Przeworski+ 2007+ Autocratic Institutions and the Survival of Autocrats+
Comparative Political Studies 40 ~11!:1279–301+

Geddes, Barbara+ 1999+ Authoritarian Breakdown: Empirical Test of a Game Theoretic Argument+
Paper presented at the 95th annual meeting of the American Political Science Association, August,
Atlanta+

Ginsburg, Tom+ 2005+ International Substitutes for Domestic Institutions: Bilateral Investment Treaties
and Governance+ International Review of Law and Economics 25 ~1!:107–23+

Gleditsch, Kristian Skrede+ 2002+ Expanded Trade and GDP Data+ Journal of Conflict Resolution 46
~5!:712–24+

Goldstein, Judith, Miles Kahler, Robert O+ Keohane, and Anne-Marie Slaughter+ 2000+ Introduction:
Legalization and World Politics+ International Organization 54 ~3!:385–99+

Guzman, Andrew T+ 1998+ Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of
Bilateral Investment Treaties+ Virginia Journal of International Law 38:639–88+

Haftel, Yoram Z+ 2010+ Ratification Counts: U+S+ Investment Treaties and FDI Flows into Developing
Countries+ Review of International Political Economy 17 ~2!:348–77+

Hathaway, Oona A+ 2007+ Why Do Countries Commit to Human Rights Treaties? Journal of Conflict
Resolution 51 ~4!:588– 621+

———+ 2008+ International Delegation and State Sovereignty+ Law and Contemporary Problems 71
~1!:115– 49+

Henisz, Witold J+ 2000+ The Institutional Environment for Multinational Investment+ Journal of Law,
Economics and Organization 16 ~2!:334– 64+

Hensel, Paul R+ 2009+ ICOW Colonial History Dataset Version 0+4+ Available at ^http:00www
+paulhensel+org0icowcol+html&+ Accessed 15 March 2010+

Jensen, Nathan M+ 2003+ Democratic Governance and Multinational Corporations: Political Regimes
and Inflows of Foreign Direct Investment+ International Organization 57 ~3!:587– 616+

———+ 2006+ Nation-States and the Multinational Corporation: A Political Economy of Foreign Direct
Investment+ Princeton, N+J+: Princeton University Press+

Kahler, Miles+ 2000+ Legalization as Strategy: The Asia-Pacific Case+ International Organization 54
~3!:549–71+

Kerner, Andrew+ 2009+ Why Should I Believe You? The Costs and Consequences of Bilateral Invest-
ment Treaties+ International Studies Quarterly 53 ~1!:73–102+

Kobrin, Stephen J+ 1980+ Foreign Enterprise and Forced Divestment in LDCs+ International Organiza-
tion 34 ~1!:65–88+

———+ 1984+ Expropriation as an Attempt to Control Foreign Firms in LDCs: Trends from 1960 to
1979+ International Studies Quarterly 28 ~3!:329– 48+

Koremenos, Barbara+ 2005+ Contracting Around International Uncertainty+ American Political Science
Review 99 ~4!:549– 65+

Koremenos, Barbara, Charles Lipson, and Duncan Snidal+ 2001+ The Rational Design of International
Institutions+ International Organization 55 ~4!:761–99+

Time Horizons and the Legalization of Investment Agreements 825

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

13
00

02
58

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0020818313000258


Leeds, Brett Ashley+ 2005+ Alliance Treaty Obligations and Provisions ~ATOP! Codebook Version 3+0+
Available at ^http:00atop+rice+edu0download0ATOPcdbk+pdf&+ Accessed 16 March 2010+

Levi, Margaret+ 1988+ Of Rule and Revenue+ Berkeley: University of California Press+
Li, Quan+ 2006+ Democracy, Autocracy, and Tax Incentives to Foreign Direct Investors: A Cross-

National Analysis+ Journal of Politics 68 ~1!:62–74+
———+ 2009+ Democracy, Autocracy, and Expropriation of Foreign Direct Investment+ Comparative

Political Studies 42 ~8!:1098–127+
Li, Quan, and Adam Resnick+ 2003+ Reversal of Fortunes: Democratic Institutions and Foreign Direct

Investment Inflows in Developing Countries+ International Organization 57 ~1!:175–211+
Mainwaring, Scott P+ 1999+ Rethinking Party Systems in the Third Wave of Democratization: The Case

of Brazil+ Stanford, Calif+: Stanford University Press+
Markusen, James R+ 2001+ Commitment to Rules on Investment: The Developing Countries’ Stake+

Review of International Economics 9 ~2!:287–302+
Marshall, Monty G+, and Keith Jaggers+ 2007+ Polity IV Project: Political Regime Characteristics and

Transitions, 1800–2006+ Dataset Users’ Manual+ College Park: Center for Systemic Peace0University
of Maryland+ Available at ^http:00www+systemicpeace+org0inscr0p4manualv2006+pdf&+ Accessed 5
April 2010+

Milgrom, Paul R+, Douglass C+ North, and Barry R+ Weingast+ 1990+ The Role of Institutions in the
Revival of Trade: The Law Merchant, Private Judges, and the Champagne Fairs+ Economics and
Politics 2 ~1!:1–23+

Mitchell, Sara McLaughlin, and Emilia Justyna Powell+ 2009+ Legal Systems and Variance in the Design
of Commitments to the International Court of Justice+ Conflict Management and Peace Science 26
~2!:164–90+

Moran, Theodore H+ 1985+ Multinational Corporations and the Developing Countries: An Analytical
Overview+ In Multinational Corporations: The Political Economy of Foreign Direct Investment, edited
by Theodore H+ Moran, 3–24+ Lexington, Mass+: Lexington Books+

———+ 1999+ Foreign Direct Investment and Development: Launching a Second Generation of Policy
Research+ Washington, D+C+: Peter G+ Peterson Institute for International Economics+

Moravcsik, Andrew+ 2000+ The Origins of Human Rights Regimes: Democratic Delegation in Postwar
Europe+ International Organization 54 ~2!:217–52+

Morrow, James D+ 1994+Game Theory for Political Scientists+ Princeton,N+J+: Princeton University Press+
Neumayer, Eric, and Thomas Plümper+ 2010+ Spatial Effects in Dyadic Data+ International Organiza-

tion 64 ~1!:145– 66+
Nordhaus,William D+ 1975+ The Political Business Cycle+ Review of Economic Studies 42 ~2!:169–90+
North, Douglass C+, and Barry R+ Weingast+ 1989+ Constitutions and Commitment: The Evolution of

Institutions Governing Public Choice in Seventeenth-Century England+ Journal of Economic His-
tory 49 ~4!:803–32+

Olson, Mancur+ 1993+ Dictatorship, Democracy, and Development+ American Political Science Review
87 ~3!:567–76+

Organisation for Economic Cooperation and Development ~OECD!+ 2004+Most-Favored-Nation Treat-
ment in International Investment Law+ OECD Working Papers on International Investment 200402+
Paris: OECD+

Persson, Torsten, and Guido Tabellini+ 2000+ Political Economics: Explaining Economic Policy+ Cam-
bridge, Mass+: MIT Press+

Pierson, Paul+ 2000+ The Limits of Design: Explaining Institutional Origins and Change+ Governance:
An International Journal of Policy and Administration 13 ~4!:475–99+

Poulsen, Lauge Skovgaard+ 2010+ The Significance of South-South BITs for the International Invest-
ment Regime: A Quantitative Analysis+ Northwestern Journal of International Law and Business 30
~1!:101–30+

Rodriguez,Alenjandro Faya+ 2008+ The Most-Favored-Nation Clause in International Investment Agree-
ments: A Tool for Treaty Shopping? Journal of International Arbitration 25 ~1!:89–102+

Rosendorff, B+ Peter, and Helen V+ Milner+ 2001+ The Optimal Design of International Trade Institu-
tions: Uncertainty and Escape+ International Organization 55 ~4!:829–57+

826 International Organization

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

13
00

02
58

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0020818313000258


Rubinstein, Ariel+ 1982+ Perfect Equilibrium in a Bargaining Model+ Econometrica 50 ~1!:97–109+
Sauvant, Karl P+, and Lisa E+ Sachs, eds+ 2009+ The Effect of Treaties on Foreign Direct Investment:

Bilateral Investment Treaties, Double Taxation Treaties, and Investment Flows+ Oxford, UK: Oxford
University Press+

Schrijver, Nico J+ 2001+A Multilateral Investment Agreement from a North-South Perspective+ In Multi-
lateral Regulation of Investment, edited by Eva Constant Nieuwenhuys and Marcel M+T+A+ Brus,
17–33+ The Hague, Netherlands: Kluwer Law International+

Simmons, Beth A+ 2000+ The Legalization of International Monetary Affairs+ International Organiza-
tion 54 ~3!:573– 602+

Simmons, Joel W+ 2008+ Parties, Time Horizons, and the Pursuit of Economic Growth Through Tech-
nological Development+ Ph+D+ diss+, University of Michigan, Ann Arbor+

Sornarajah, Muthucumaraswamy+ 2004+ The International Law on Foreign Investment+ 2nd ed+ Cam-
bridge: Cambridge University Press+

Soskice, David, Robert Bates, and David Epstein+ 1992+Ambition and Constraint: The Stabilizing Role
of Institutions+ Journal of Law, Economics and Organization 8 ~3!:547– 60+

Stasavage, David+ 2002+ Private Investment and Political Institutions+ Economics and Politics 14
~1!:41– 63+

Stone, Randall W+ 2008+ The Scope of IMF Conditionality+ International Organization 62 ~4!:589– 620+
Stone Sweet,Alec+ 2010+ Investor-State Arbitration: Proportionality’s New Frontier. Law and Ethics of

Human Rights 4 ~1!:47–76+
United Nations Conference on Trade and Development ~UNCTAD!+ 1999+ National Treatment+ UNCTAD

Series on Issues in International Investment Agreements+ New York: United Nations+
———+ 2005+ World Investment Report 2005: Transnational Corporations and the Internalization of

R&D+ New York: United Nations+
———+ 2006+ Preserving Flexibility in IIAs: The Use of Reservations+ UNCTAD Series on Inter-

national Investment Policies for Development+ New York: United Nations+
———+ 2007+ Bilateral Investment Treaties 1995–2006: Trends in Investment Rulemaking+ New York:

United Nations+
———+ 2009+ The Role of International Investment Agreements in Attracting Foreign Direct Invest-

ment to Developing Countries+ New York: United Nations+
United Nations International Law Commission ~UN-ILC!+ 2007+ Most-Favored Nation Clause+ Report

of the Working Group, A0CN+40L+719+ New York: United Nations+
Vernon, Raymond+ 1971+ Sovereignty at Bay: The Multinational Spread of U.S. Enterprises+ New York:

Basic Books+
Von Stein, Jana+ 2008+ The International Law and Politics of Climate Change: Ratification of the United

Nations Framework Convention and the Kyoto Protocol+ Journal of Conflict Resolution 52 ~2!:243–68+
Vreeland, James R+ 2003+ The IMF and Economic Development+ New York: Cambridge University

Press+
World Bank+ 2010+ World Development Indicators+Washington, D+C+:World Bank+Available at ^http:00

data+worldbank+org0data-catalog0world-development-indicators0wdi-2010&+Accessed 12 March 2010+
Wright, Joseph+ 2008a+ Do Authoritarian Institutions Constrain? How Legislatures Affect Economic

Growth and Investment+ American Journal of Political Science 52 ~2!:322– 43+
———+ 2008b+ To Invest or Insure? How Authoritarian Time Horizons Impact Foreign Aid Effective-

ness+ Comparative Political Studies 41 ~7!:971–1000+
Yackee, Jason Webb+ 2007+ Sacrificing Sovereignty: Bilateral Investment Treaties, International Arbi-

tration and the Quest for Capital+ Ph+D+ diss+, University of North Carolina, Chapel Hill+

Time Horizons and the Legalization of Investment Agreements 827

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

00
20

81
83

13
00

02
58

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S0020818313000258

