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Abstract This article examines reactions to the South China Sea and
Chagos Marine Protection Area arbitrations under the United Nations
Convention on the Law of the Sea (UNCLOS), in particular concerns
about the potential widening of Part XV jurisdiction and its impact on
the dispute resolution system’s consent basis. It argues that assessing the
impact of such cases involves a characterization of both the function of
Part XV and of international judges. Ultimately, it suggests that the best
test of whether UNCLOS case law has gone too far is the reaction of
States in designing dispute settlement under the new Agreement under
UNCLOS on the Conservation and Sustainable Use of Marine
Biological Diversity of Areas Beyond National Jurisdiction.
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International law allows States not to submit to judicial settlement. But without
such submission the dispute remains and it cannot simply be wished away,
even by the most powerful.1

I. INTRODUCTION

Have judges and arbitrators of the law of the sea undermined confidence in the
system of compulsory dispute settlement under Part XV of the United Nations
Convention on the Law of the Sea (UNCLOS)? This article reflects on the
criticism offered by commentators, and occasionally by States, that recent
cases under the UNCLOS dispute settlement system have expanded Part XV

1 J Crawford, Chance, Order, Change: The Course of International Law (Brill 2014) 49.
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jurisdiction beyond the drafters’ intentions. If true, this could call into question
the consent basis of that system, embedded as it is in treaty law. This article first
attempts to tease out some of the assumptions underlying the debate in the law
of the sea scholarship about Part XV jurisdiction and the nature of the judicial
function. There is a tendency in much of the literature to assume that Part XV
dispute settlement was intended to be a less than comprehensive system, and
that the legitimate function of law of the sea judges and arbitrators does not,
generally, include progressively developing the law. It is suggested that such
conclusions are easily overdrawn in light of both the negotiating history of
the Convention and the general literature on the international judicial
function. Further, it is argued that the literature—and to some extent the case
law—has been distracted by the unproductive question of whether the ‘real
dispute’ between the parties fits within the UNCLOS frame.
This implies that courts and tribunals should engage in a process of

characterizing the ‘real dispute’ before them and assessing whether they have
jurisdiction over that dispute before answering any questions that may be
within jurisdiction on the pleadings. The authors consider such an approach
untenable and contrary to the majority of the case law. Finally, the
justification for alarm at the supposed expansion of UNCLOS jurisdiction is
its potential to vitiate State consent and even, perhaps, drive some States to
leave the Convention. Evidence of such concern among States, as opposed to
scholars, is muted at best. In particular, in the final section, the article focuses on
the negotiation of the dispute settlement provisions of the Agreement under the
United Nations Convention on the Law of the Sea on the Conservation and
Sustainable Use of Marine Biological Diversity of Areas beyond National
Jurisdiction (BBNJ Agreement).2 If serious concerns existed about the scope
of Part XV dispute settlement, along with a general consensus that
jurisdiction had expanded too far, some reflection of this could be expected
to be seen in these provisions.
That said, such concerns do not arise in a vacuum. There has indeed been a

detectable ‘preference to exercise jurisdiction’3 among UNCLOS dispute
settlement bodies, despite the Convention’s complex jurisdiction-limiting
provisions.4 An early, narrow, interpretation of jurisdiction in the Southern
Bluefin Tuna arbitration5 was followed by a more expansive approach in

2 Agreement under the United Nations Convention on the Law of the Sea on the Conservation
and Sustainable Use of Marine Biological Diversity of Areas beyond National Jurisdiction (adopted
19 June 2023, opened for signature 20 September 2023) (BBNJ Agreement) <https://www.un.org/
bbnj/>.

3 N Klein and K Parlett, Judging the Law of the Sea: Judicial Contributions to the UN
Convention on the Law of the Sea (OUP 2022) 373.

4 UN Convention on the Law of the Sea (adopted 10 December 1982, entered into force 1
November 1994) 1833 UNTS 397 (UNCLOS), arts 281, 282, 283.

5 Southern Bluefin Tuna (New Zealand–Japan, Australia–Japan), Award on Jurisdiction and
Admissibility (2000) XXIII RIAA 1. See also R Rayfuse, ‘The Future of Compulsory Dispute
Settlement Under the Law of the Sea’ (2005) 36 VUWLRev 683, 710.

642 International and Comparative Law Quarterly

available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S0020589324000198
Downloaded from https://www.cambridge.org/core. Berklee College Of Music, on 11 Feb 2025 at 05:36:55, subject to the Cambridge Core terms of use,

https://www.un.org/bbnj/
https://www.un.org/bbnj/
https://www.un.org/bbnj/
https://www.cambridge.org/core/terms
https://doi.org/10.1017/S0020589324000198
https://www.cambridge.org/core


subsequent decisions. Indeed, there has been a notable trend in the
jurisprudence of allowing certain rights or obligations arising prima facie
outside the Convention to be adjudicated as part of disputes concerning the
interpretation of or application of the Convention.6

As noted, this has led to a range of assessments, often negative, from
commentators. At one extreme it has been suggested that

States have concerns that there is a trend of ‘judicial activism’, and the original
consent of States Parties when they joined UNCLOS has often been violated by
means of ‘evolutionary interpretation’ on provisions such as Articles 281, 283 and
298,7

and even that such

awards contravene the law, set an ill precedent, and threaten to undermine the
international rule of law… [and by interpretation have] usurped, in effect, the
law-making power which belongs to the States parties to the Convention.8

More measured concerns have been expressed that the incorporation of legal
subject matters seemingly ‘beyond the four corners of the Convention’ under
Part XV could ‘lead States to reconsider their commitments to Part XV
procedures, and hence to the Convention itself’.9

Evidence of such concerns actually being held by States is somewhat harder
to come by. China has certainly stated that the finding of jurisdiction in the
South China Sea case ‘eroded the integrity and authority of the UNCLOS’.10

6 K Parlett, ‘Beyond the Four Corners of the Convention: Expanding the Scope of Jurisdiction
of Law of the Sea Tribunals’ (2017) 48 OceanDev&IntlL 284.

7 Y Shi, ‘Settlement of Disputes in a BBNJ Agreement: Options and Analysis’ (2020) 122
MarPoly 104156, 8. See also X Duan and Y-C Chang, ‘The Relationship between the General
Principles of International Law and UNCLOS: Conference Report’ (2023) 150 MarPoly 105552,
2; J Wang, ‘Legitimacy, Jurisdiction and Merits in the South China Sea Arbitration: Chinese
Perspectives and International Law’ (2017) 22 JChinesePolSci 185, 209; and Ministry of Foreign
Affairs of the People’s Republic of China, ‘The Declaration of the People’s Republic of China and
the Russian Federation on the Promotion of International Law’ (26 June 2016) <https://www.fmprc.
gov.cn/eng/wjdt_665385/2649_665393/201608/t20160801_679466.html>, which stated that ‘[i]t
is crucial for the maintenance of international legal order that all dispute settlement means and
mechanisms are based on consent and used in good faith and in the spirit of cooperation, and
their purposes shall not be undermined by abusive practices’.

8 Chinese Society of International Law, ‘The South China Sea Arbitration Awards: A Critical
Study’ (2018) 17 ChineseJIL 207, para 982.

9 Parlett (n 6) 285. Parlett also considers that an expansive approach to jurisdiction may lead
‘States to conclude’ that the compromises embodied in UNCLOS have ‘become unbalanced and
should be reconsidered’: ibid 295. Compare Shi (n 7) 5. It is undoubtedly the case that ‘for a
constitutional treaty to be politically effective States must [be prepared to] implement and abide
by its provisions’: SV Scott, ‘The LOS Convention as a Constitutional Regime for the Oceans’ in
AGOude Elferink (ed), Stability and Change in the Law of the Sea: The Role of the LOSConvention
(Brill Nijhoff 2005) 26.

10 Chinese Society of International Law (n 8) 680, reproducing Statement of the Ministry of
Foreign Affairs of the People’s Republic of China on the Award on Jurisdiction and
Admissibility of the South China Sea Arbitration by the Arbitral Tribunal Established at the
Request of the Republic of the Philippines (30 October 2015).
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In the course of litigating Chagos Marine Protected Area, the United Kingdom
(UK) similarly claimed that taking an expansive approach to jurisdiction ‘would
call into question the whole system of dispute settlement under the Convention,
and with it, the Convention itself’.11 In its maritime delimitation dispute with
Mauritius, Maldives argued before the International Tribunal for the Law of
the Sea (ITLOS) that ‘States Parties did not envisage that ITLOS … would
be exploited to settle territorial disputes, let alone without the consent of
indispensable third parties’ and further that ‘UNCLOS States Parties did not
sign up for unrestrained judicial activism. They consented to the Part XV
procedures to achieve predictable and stable results.’12 Otherwise, such
statements in actual State practice are rare.
The broad approach to jurisdiction taken by tribunals in recent times has

included controversial cases where applicant States ‘have sought’—or have
been perceived as seeking—‘to find ways to have territorial sovereignty [or
maritime delimitation] disputes resolved, or at least influenced, through
UNCLOS proceedings’.13 It has been suggested that tribunals have
overreached in taking on such cases, and as noted, that this may risk
undermining the UNCLOS dispute settlement system or even States’
commitment to the Convention.14 The cases usually mentioned in such a
context are two arbitral awards of 2015: the award on the merits in the
Mauritius/UK Chagos Marine Protected Area dispute15 and the award on
jurisdiction in the Philippines/China South China Sea dispute.16

In assessing the systemic impact such cases may have had on UNCLOS
dispute settlement two matters are key. First is the debate as to the
proper role of judges and arbitrators under the UNCLOS dispute settlement
system. That debate cannot be understood without considering the nature
of the judicial function in international dispute settlement. The increasing

11 ‘Hearing on Jurisdiction and the Merits’, Chagos Marine Protected Area Arbitration
(Permanent Court of Arbitration (PCA), Transcript, 22 April 2014), Day 1, 44.

12 Dispute Concerning Delimitation of the Maritime Boundary Between Mauritius and
Maldives in the Indian Ocean (Preliminary Objections, ITLOS, Verbatim Record, 13 October
2020) ITLOS/PV.20C28/1/Rev.1, 7; and Dispute Concerning Delimitation of the Maritime
Boundary Between Mauritius and Maldives in the Indian Ocean (ITLOS, Verbatim Record, 20
October 2022) ITLOS/PV.22/C28/3/Rev.1, 6. In context, part of Maldives’ objection was that
there was an unresolved dispute as to sovereignty over the islands at the centre of the
delimitation, the Chagos Archipelago, as between Mauritius and the UK.

13 Klein and Parlett (n 3) 373. Compare A Proelss, ‘The Limits of Jurisdiction Ratione Materiae
of LOSC Tribunals’ (2018) 46 HitotsubashiJL&Pol 47; S Talmon, ‘The Chagos Marine Protected
Area Arbitration: Expansion of the Jurisdiction of UNCLOS Part XV Courts and Tribunals’ (2016)
65 ICLQ 927.

14 Parlett (n 6) 295; A Boyle, ‘UNCLOS Dispute Settlement and the Uses and Abuses of Part
XV’ (2014) 47 RBDI 182, 204.

15 Award in the Arbitration regarding the Chagos Marine Protected Area between Mauritius
and the United Kingdom of Great Britain and Northern Ireland, Award of 18 March 2015
(2015) XXXI RIAA 359.

16 South China Sea Arbitration (Republic of the Philippines v the People’s Republic of China),
PCA Case No 2013-19, Award on Jurisdiction and Admissibility (29 October 2015).
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‘judicialization of international relations and diminishing government control
over how international legal agreements are understood’ is not unique to, nor
a unique concern of, the law of the sea.17 Second, evidence will be sought as
to whether States consider UNCLOS dispute settlement has gone too far. The
most obvious evidence would be the worst-case scenario posited by critics:
withdrawal from the Convention, refusal to participate in Part XV
proceedings, or deliberate efforts to stymie the dispute settlement system.
Such actions are not unthinkable as a matter of international law. Four States
have threatened withdrawal from the International Criminal Court following
dissatisfaction with judicial or prosecutorial decisions, and two have in fact
withdrawn.18 Refusal by major powers to participate in dispute settlement
validly consented to in advance is, unfortunately, a not-infrequent occurrence
in international law.19 Notoriously, the United States (US) has prevented the
effective functioning of the World Trade Organization (WTO) Appellate
Body by blocking the appointment of new members. Nothing comparable has
occurred in relation to UNCLOS and Part XV.20 What other concrete evidence
of dissatisfaction might State practice provide? One of the better sources, it is
suggested, may be the approach taken to the subject incorporated in the final text
of the BBNJ Agreement.
The remainder of the article proceeds as follows. First, it outlines the debate

between the ‘narrow’ and ‘comprehensive’ approaches to Part XV dispute
settlement. In doing so, it considers in more detail the role and function of
the judge or arbitrator under the UNCLOS dispute settlement system.
Second, it considers how the judicial function plays out as regards
jurisdiction: when may an international judicial officer or arbitrator find they
have jurisdiction? Here some of the doctrinal critiques of the findings on
jurisdiction made by the arbitral tribunals in Chagos Marine Protected Area
and South China Sea are examined. Finally, the theory that existing
jurisprudence on jurisdiction under Part XV has ‘gone too far’ is tested by

17 KJ Alter, The New Terrain of International Law: Courts, Politics, Rights (Princeton
University Press 2014) 5.

18 Burundi, The Gambia, Philippines and South Africa all commenced withdrawal processes
between 2016 and 2018. Burundi and the Philippines ceased being members in 1999 and 2000,
respectively. The Gambia and South Africa terminated their withdrawal processes in 2017 and
remain members.

19 Nor in law of the sea cases. See South China Sea Arbitration (n 16); The Arctic Sunrise
Arbitration (Netherlands v Russia), PCA Case No 2014-02, Award on the Merits (14 August
2015); Detention of Three Ukrainian Naval Vessels (Ukraine v Russian Federation), ITLOS
Case No 26, Provisional Measures, Order (25 May 2019).

20 While it is possible to withdraw from UNCLOS, stymying the operation of Part XV, which
allows parties recourse to multiple fora, would be harder. There is no requirement that appointments
to, for example, ITLOS be made by consensus as there is under the WTO Dispute Settlement
Understanding arts 2(4) and 17(2). Nonetheless, powerful States dissatisfied with the operation of
multilateral regimes have been known to attempt ‘strategic fragmentation’ by establishing parallel
regimes: S Ranganathan, Strategically Created Treaty Conflicts and the Politics of International
Law (CUP 2016). A State could, for example, attempt to conclude a series of bilateral
agreements preventing recourse to Part XV settlement.
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looking for evidence supporting it in the provisions of the BBNJ Agreement as
both the most recent UNCLOS implementing agreement and the first which
could be negotiated in the light of such concerns. That said, as discussed
below, the circumstances of its conclusion may mean any inferences
regarding the future of UNCLOS dispute settlement must be drawn with a
degree of caution.

II. THE DISPUTE SETTLEMENT SYSTEM UNDER UNCLOS

A. Background

Given that UNCLOS was negotiated as one grand bargain, any system which
allowed States to adopt unilateral interpretations risked undermining the
integrity of compromises reached both on specific issues and the Convention
as a whole. A compulsory dispute settlement system was thus seen by many
as providing a useful brake on the possibility of fragmented and diverse
interpretations of the Convention’s provisions.21 Further, given the scale of
UNCLOS and manner of its negotiation, ‘many of the 1982 Convention rules
contain lacunae or, inevitably, are generally phrased, and since some State
practice is of doubtful consistency with them, the availability of judicial or
arbitral proceedings offers an exceptional [and necessary] opportunity to
clarify the law and to resolve disputes’ between State parties.22 The
incorporation of compulsory dispute settlement was useful for powerful
States, who wished to protect their navigational rights peacefully, as well as
developing States, who saw an advantage in holding larger powers to account.23

As noted, the dispute settlement system established in UNCLOS is
contained in Part XV. It is, in principle, compulsory and comprehensive but
contains, nonetheless, a number of wide exceptions.24 In the first instance,
Part XV provides a number of options allowing States to opt out of
compulsory dispute settlement in some circumstances, either in relation to
specific subject matters, or as part of treaty regimes.25 However, at the core
of Part XV is a complex system26 that is intrinsically ‘mandatory but

21 N Klein, Dispute Settlement in the UN Convention on the Law of the Sea (CUP 2005) 25; JE
Noyes, ‘Compulsory Third-Party Adjudication and the 1982UnitedNations Convention on the Law
of the Sea’ (1989) 4 ConnJIntlL 675, 682.

22 DJ Harris, Cases and Materials on International Law (7th edn, Sweet &Maxwell 2010) 418.
23 JMossop, ‘Dispute Settlement in Areas beyondNational Jurisdiction’ in VDe Lucia, A Oude

Elferink and LN Nguyen (eds), International Law and Marine Areas beyond National Jurisdiction
(Brill Nijhoff 2022) 396. 24 UNCLOS (n 4) art 286. 25 ibid, arts 281(1) and 282.

26 This complexity is, in part, the consequence of numerous options generated by Professor
Louis B. Sohn of Harvard, a member of the US delegation. In early 1979 he produced an options
paper too lengthy to discuss in Committee containing ‘seven models and fifteen variants’ for a
dispute resolution system. He later presented two further papers containing 28 and 45
possibilities, respectively. He was eventually prevailed upon in 1979 to present a paper
‘[d]eparting from his usual style’ containing only four variants. See AO Adede, The System for
Settlement of Disputes under the United Nations Convention on the Law of the Sea: A Drafting
History and a Commentary (Nijhoff 1987) 176–8.
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limited’.27 In essence, the starting principle of Part XV is that ‘any dispute
concerning the interpretation or application’ of UNCLOS is subject to
compulsory dispute settlement, unless the parties agree to another
mechanism, or an exception applies.28 The major exceptions are found in
Articles 297(2) and (3) of the Convention. They expressly exclude from
compulsory dispute settlement disputes over marine scientific research (as
an exclusive economic zone or continental shelf activity) and fisheries
regulation (within the exclusive economic zone) but provide for a system of
compulsory but non-binding conciliation in such cases. In addition, States
may also choose to make a declaration that they do not accept the
application of Part XV to certain sensitive subject matters, principally:
maritime boundary disputes (which are again subjected to an alternative and
mandatory conciliation procedure), military activities, and exclusive
economic zone law enforcement activities in respect of marine scientific
research or fisheries management.29 Nonetheless, certain subject matters
specified in Article 297(1) are always covered by Part XV and cannot be
excluded by the exceptions in Articles 297(2) and (3),30 notably including
freedom of navigation and disputes concerning ‘specified international rules
and standards for the protection and preservation of the marine environment’.

B. Varying Approaches to Interpretation

Commentators and arbitrators have differed on how Part XV, given its structure,
should be interpreted and applied in practice. As mentioned above, a number of
commentators have been critical of the perceived expansionist approach to
jurisdiction employed by Part XV tribunals.31 This assessment may seem
justified if one takes the view that the complex structure of, and numerous
exceptions to, jurisdiction under UNCLOS dispute settlement evidence a
dispute resolution system that was always intended to be limited and
narrow.32 The view could be taken, based on these aspects of the treaty text,
that this is all the political consensus at the time would bear and the drafters
of UNCLOS therefore deliberately chose not to establish ‘a comprehensive
dispute settlement system’.33 The cardinal text usually quoted in support of
this conclusion is the assessment of Part XV delivered by a majority of
arbitrators in the Southern Bluefin Tuna arbitration that:

27 The ‘ARA Libertad’ Case (Argentina v Ghana), Provisional Measures, Order (15 December
2012), Joint separate opinion of Judges Wolfrum and Cot, para 6.

28 UNCLOS (n 4) art 286. See commentary by T Treves in A Proelss et al (eds),United Nations
Convention on the Law of the Sea: A Commentary (CH Beck; Hart; Nomos 2017) 1844–5.

29 See UNCLOS (n 4) art 298(1), and commentary by A Serdy in Proelss et al ibid 1920–1.
30 MHNordquist (ed),United Nations Convention on the Law of the Sea, 1982: A Commentary

(Nijhoff 2002) vol 5, 105; Award in the Arbitration regarding the Chagos Marine Protected Area
(n 15) para 105. 31 See nn 7–9 above and accompanying text.

32 D Guilfoyle, ‘The South China Sea Award: How ShouldWe Read the UN Convention on the
Law of the Sea?’ (2018) 8 AsianJIL 51, 53. 33 Klein (n 21) 352.
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UNCLOS falls significantly short of establishing a truly comprehensive regime of
compulsory jurisdiction entailing binding decisions.34

However, wider approaches to the scope of Part XV jurisdiction usually
commence from a different starting point. Here the touchstone text is the
statement of the first President of the Conference that negotiated UNCLOS,
Ambassador Amerasinghe, that:

[d]ispute settlement procedures will be the pivot upon which the delicate
equilibrium of the compromise [reached] must be balanced.35

On this basis, an expansive approach to jurisdiction may be seen as a good thing,
prioritizing the idea that UNCLOS dispute settlement was always intended to be
both compulsory and as wide as possible, applying in principle to all disputes
‘concerning the interpretation or application of [the] Convention’.36 Such an
approach is consistent with a reading of the Convention as a comprehensive
package deal, where all exceptions were the result of hard-fought
compromises, and in which compulsory dispute settlement was seen as a
necessary bulwark against the balance of rights and obligations achieved in
negotiations being unpicked by unilateral interpretations.37 On such an
approach, UNCLOS tribunals are right to read down exceptions to
jurisdiction precisely because the parties intended a comprehensive and wide-
ranging dispute settlement system subject only to limited exceptions.38

The practical implications of such differences in approach are exemplified by
two cases that examined the operation of Article 281(1) of UNCLOS. That
article provides that parties can choose to settle disputes by a peaceful means
of their own choice, but if no settlement is reached then compulsory
jurisdiction applies to the dispute as long as ‘the agreement between the
parties does not exclude any further procedure’.
In 2000, the arbitral tribunal in Southern Bluefin Tuna relied on

Article 281(1) in concluding that Article 16 of the Convention for the
Conservation of Southern Bluefin Tuna (CCSBT) implicitly or effectively
excluded UNCLOS dispute resolution. The CCSBT did so, in the majority
view of the tribunal, by providing that, if consultations and negotiations
failed, a dispute under the Convention could be referred to arbitration or
the International Court of Justice (ICJ) if all parties to the dispute consented.

34 Southern Bluefin Tuna (n 5) para 62. See also S Talmon, ‘The South China Sea Arbitration:
Observations on theAward on Jurisdiction andAdmissibility’ (2016) 15ChineseJIL 309, 313; Klein
and Parlett (n 3) 51.

35 Third UN Conference on the Law of the Sea, ‘Memorandum by the President of the
Conference on Document A/CONF.62/WP.9’ (31 March 1976) UN Doc A/CONF.62/WP.9/
ADD.1, 122, para 6; quoted in South China Sea Arbitration (n 16) para 255.

36 UNCLOS (n 4) art 286.
37 LN Nguyen, The Development of the Law of the Sea by UNCLOS Dispute Settlement Bodies

(CUP 2022) 285; Adede (n 26) 241. Compare Alter (n 17) 9. 38 Guilfoyle (n 32).
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The tribunal held that this was in line with the structure of Part XV, because the
purpose of Article 281(1) was to ‘confine the applicability of [the] compulsory
procedures of … Part XV to cases where all parties to the dispute have agreed
upon submission of their dispute to such compulsory procedures’.39 Notably,
nothing on the face of Article 281 contains such a requirement. The effect of
this logic was to replace a compulsory procedure (under Part XV) with a
voluntary one (under the CCSBT), and to do so by implication rather than
express words.40 As noted, the tribunal arrived at this conclusion, in part, by
characterizing Part XV as a whole and finding that it fell ‘significantly short of
establishing a truly comprehensive regime of compulsory jurisdiction entailing
binding decisions’.41 The tribunal thus took a consent-maximizing approach,
and found the CCSBT dispute settlement provisions reflected an overall
preference in UNCLOS for consent-based dispute resolution.
In contrast, the arbitral tribunal in the South China Sea arbitration took an

expansive view of Part XV. It observed that:

Although the Convention specifies certain limitations and exceptions to the
subject matter of the disputes that may be submitted to compulsory settlement,
it does not permit other reservations, and a State may not except itself generally
from the Convention’s mechanism for the resolution of disputes.42

Earlier in its Award on Jurisdiction and Admissibility the tribunal had
emphasized that the essence of Part XV is encapsulated in UNCLOS
Article 286,43 which provides:

Subject to section 3 [on exceptions], any dispute concerning the interpretation or
application of this Convention shall, where no settlement has been reached by
recourse to section 1 [on preliminary negotiations and alternative mechanisms],
be submitted at the request of any party to the dispute to the court or tribunal
having jurisdiction under this section.

Both statements of the tribunal emphasize the binding nature of Part XV and,
despite its exceptions, the central role of compulsory dispute settlement system
in the Convention regime.
The South China Sea arbitral tribunal declined to follow the majority in

Southern Bluefin Tuna, considering the minority opinion of Sir Kenneth
Keith in that case and the relevant provisional measures jurisprudence of
ITLOS more persuasive.44 It thus held that opting out of Part XV required

39 Southern Bluefin Tuna (n 5) para 62 (emphasis added).
40 Boyle considered this decision ‘might well have gone the other way in a judicial forum’ as

judges must have an eye to more than ‘only decid[ing] the case before them’ and know ‘[t]heir
decisions may come back to haunt them’: Boyle (n 14) 191. He saw this as the result of an
institutional duty to promote a ‘coherent vision’ of, inter alia, how UNCLOS relates to other
regional agreements. 41 Southern Bluefin Tuna (n 5) para 62.

42 South China Sea Arbitration (Republic of the Philippines v the People’s Republic of China),
PCA Case No 2013-19, Award (12 July 2016), para 149.

43 South China Sea Arbitration (n 16), para 108. 44 ibid, para 223.
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either express treaty language excluding the application of any other procedure
under Article 281, or the provision of an alternative compulsory dispute
resolution mechanism under Article 282. This may accord with a different
reading of the Convention, one emphasizing its nature as a package deal that
does not allow parties to pick and choose their obligations.45 Thus, in respect
of Part XV, parties cannot ‘remove a pivotal part of the Convention without
clearly expressing an intention to do so’.46 This reading of UNCLOS has not
found favour with authors who consider the principle of consent in
international dispute settlement to require that States be given wide latitude
to ‘opt out’ in the interpretation of Part XV.47 In any event, this conflict in
the case law reveals ‘a lack of clarity’ about the effect of dispute settlement
clauses in treaties where, due to the subject matter, a dispute might also be
brought under UNCLOS.48 On one view, recourse to Part XV might be
excluded by the existence of any alternative dispute settlement procedure;
on a stricter view, it might only be capable of exclusion by express words.
This section has attempted to highlight that there can be legitimate differences

of view on the question of how comprehensive UNCLOS’s system of
compulsory dispute resolution is intended to be. The perspective taken on
this question is likely to affect how the scope of various express limitations
on the jurisdiction of an UNCLOS dispute settlement body is interpreted. The
point is discussed further below in relation to ‘procedural’ and ‘substantive’
models of judging. The stance taken may also influence the approach to a
more fundamental underlying question—which disputes are disputes
‘concerning the interpretation and application of the Convention’?

III. THE JUDICIAL FUNCTION IN INTERNATIONAL LAW

A. Judging as Governance

The debate about the appropriate approach to interpreting Part XV is also
influenced by commentators’ assumptions about the role of judges and the
judicial function in international law. As Scott has put it:

[a] constitution does not distribute rights and responsibilities simply for the sake
of doing so, but in order to facilitate harmonious interactions amongst members of
the society.49

In their excellent recent monograph, Klein and Parlett usefully contrast two
views of the role of judges and arbitrators under UNCLOS: a substantive and
a procedural model.50 The substantive model ‘envisages a vigorous role [for

45 Guilfoyle (n 32) 54. 46 South China Sea Arbitration (n 16) para 225.
47 Klein and Parlett (n 3) 51–3. 48 Mossop (n 23) 412. 49 Scott (n 9) 25.
50 Klein and Parlett (n 3) 8–9, 36–7, 371.
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judges and arbitrators] whereby tribunals have a dynamic responsibility
through their engagement with the balance of rights and interests between
States party to the United Nations Convention on the Law of the Sea’ to
maintain ‘the public order of the oceans’.51 Public order, in this sense,
involves a degree of active judicial governance through progressive
interpretation and development of the law. The second, procedural, model of
judging:

recognises the enduring importance of State consent as a signature feature of
inter-State litigation. Without State consent to arbitration or adjudication, these
modes of international dispute settlement are simply not available. With this
consideration firmly in place, the role for international tribunals may be more
circumscribed, or a more circumspect approach to the role of dispute settlement
in relation to the dispute at hand may be warranted.52

The authors’ sympathies appear firmly in the procedural camp, encouraging
judicial modesty. This is particularly apparent in their adoption of stakeholder
theory to explain the role of UNCLOS judges. Stakeholder theory is ordinarily
used to explain how ‘managers … determine who are the salient stakeholders
in making decisions in the interests of the organisation’.53 Klein and Parlett
expressly identify judges with managers, and the ‘organisation’ with the
UNCLOS regime. The role of judges/managers is to ‘achieve the
organisation’s objectives’, and to do so successfully they must be responsive to
stakeholders (whomay possess varying claims to power, legitimacy and urgency,
all of which should be weighed in making managerial decisions).54 At least
implicitly, then, the stakeholders in this equation are State parties.
Overall, Klein and Parlett’s preferred vision of judges is one of technocratic

managers of a regime, administrative servants of a given stakeholder
community. It may also correspond with a ‘contractual’ or State-sovereignty
maximizing reading of UNCLOS dispute resolution provisions which starts
from the premises that, given the limitations and exceptions to Part XV:

(1) the entire system was designed to be less than comprehensive; and (2) one
should therefore construe the applicability of the system as a whole narrowly,
in order not to exceed the bargain struck.55

Klein and Parlett are not the only supporters of the procedural approach. For
example, in commenting on the exercise of jurisdiction rationae materiae in
the Chagos Archipelago and South China Sea cases, Proelss argued:

in light of the crucial importance of State consent regarding the legal basis of
jurisdiction … adjudicating bodies are generally obliged to carefully observe
and respect the limits of their powers in relation to the States parties as masters
of the treaty.56

51 ibid 371. 52 ibid. 53 ibid 37. 54 Klein (n 21) 37–8. 55 Guilfoyle (n 32) 54.
56 Proelss (n 13) 60.
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While this approach undoubtedly maximizes the role of State consent in
interpreting the UNCLOS dispute settlement regime, it assigns a curiously
circumscribed role to judicial officers.
A potential difficulty with the procedural conception is that negotiating States

presumably knew what they were doing when they expressly empowered
judicial and arbitral officers under UNCLOS, given that in building judges
into a dispute settlement system, it necessarily becomes a judicial system of
dispute resolution. This is a different thing to conciliation, mediation, and so
on—which must have been apparent to negotiating parties at the time.
Choosing in treaty design to delegate ‘interpretive authority to [international
courts] is politically significant because it introduces an independent outside
actor with the legal authority to say what international law means’.57 As
Weiler has aptly observed in the WTO context:

Juridification is a package deal. It includes the rule of law and the rule of lawyers.
It does not affect only the power relations between members, the compliance pull
of the agreements, the ability to settle disputes definitively, and the prospect of
authoritative interpretations of opaque provisions. It imports the norms,
practices, and habits – some noble, some self-serving, some helpful, some
disastrous, some with a concern for justice, some arcane and procedural – of
legal culture. It would be nice if one could take the rule of law without the rule
of lawyers. But with one, you get the other.58

And while some suggest the consequences of a transition from a diplomatic to a
legal culture of dispute settlement caught some by surprise in the trade
environment,59 it is less obvious that there was such naiveté as regards the
law of the sea.60 ‘Indeed, for less powerful States the [inclusion of a] dispute
settlement system was often a sine qua non of their consent to the whole.’61

On the other hand, a degree of hesitation about the potential power of judicial
settlement to develop the law is precisely why the UNCLOS dispute settlement
system first prioritizes consensual dispute settlement and, in the event of
third-party settlement, defaults to arbitration.62 Overall, however, negotiators

57 Alter (n 17) 9 (emphasis added).
58 JHHWeiler, ‘The Rule of Lawyers and the Ethos of Diplomats: Reflections onWTODispute

Settlement’ in RB Porter et al (eds), Efficiency, Equity, and Legitimacy: The Multilateral Trading
System at the Millennium (Brookings Institution Press 2001) 339.

59 And there are suggestions such a transition was underway prior to the establishment of the
WTO: DP Steger, ‘The Rule of Law or the Rule of Lawyers?’ (2002) 3(5) JWorldInvest 769.

60 Treves (n 28) 1846–7. Arvid Pardo gave a long list of ‘extremely vague’ provisions of the
Convention text where he foresaw large areas of judicial discretion in negotiations as early as
1976: Official Records of the Third United Nations Conference on the Law of the Sea, vol V
(8 April 1976) UN Doc A/CONF.62/SR.63, 45–46. 61 Guilfoyle (n 32) 56.

62 Thus, one French delegate to UNCLOS III expressed a strong preference for arbitration over
judicial dispute settlement precisely due to the risk of ‘government by judges’ if a permanent tribunal
was established and saw arbitrators as less likely to ‘lay down the law’:Official Records of the Third
United Nations Conference on the Law of the Sea, vol V (5April 1976) UNDocA/CONF.62/SR.59,
14. It is a common observation that permanent courts with compulsory jurisdiction are more
independent and less reliant on ‘pleasing’ Member States: Alter (n 17) 6–7.
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expected UNCLOS tribunals’ role to ‘go beyond settling bilateral disputes’ and
‘expected [them] to provide normative guidance to States in implementing the
Convention in order to safeguard [its] uniformity and integrity’.63 As Klein has
put it:

the willingness to create a regime that includes mandatory dispute settlement
procedures could be an indication that [UNCLOS parties saw] adjudication or
arbitration … [as] a vital component in protecting rights, as well as for
interpreting and amplifying the meaning of the provisions of the treaty to
facilitate the regulation of State conduct under the terms of UNCLOS.64

It is hard to disagree.
If investigating whether a system of judicial dispute resolution is functioning

properly, the first question should presumably be: what is expected of judges?
As Crawford and McIntyre note, despite differences between national and
international systems of law, when examining judges in either system ‘there
appears to be a fundamentally common judicial function’.65 While dispute
settlement at the international level generally lacks appellate review and is
inevitably grounded in consent ‘[i]t is unclear why these differences call for a
lower level of judicial integrity [or independence], or to what extent they permit
or demand different [judicial] standards’ be applied.66 That is, the core concepts
and principles of the judicial role do not vary between the national and
international level, though what those principles demand in context might.67

A judiciary contributes to governance through its role in dispute resolution.
Ultimately, the resolution of disputes is fundamental to maintaining ‘the
basic degree of order’ (in the sense of predictability and certainty) necessary
in any society,68 including international society. But, in addition to dispute
resolution, judges have a duty ‘to maintain the vitality of the law as a
dynamic and effective normative system’69 which may promote a society’s
‘flourishing over the longer term’.70 None of this is particularly shocking. It
should be uncontroversial to suggest that a ‘judiciary not only determines and
develops the law, but helps to maintain the system of governance by law’.71

In conceptualizing the role of international judges, the question is not one of
prioritizing either a narrow conception of the judicial function focused on

63 Nguyen (n 37) 286. Nguyen contends this was primarily a governance function (in the sense
of upholding the bargain as concluded) but one which necessarily included a law-developing role.

64 N Klein, ‘Who Litigates andWhy’ in CPR Romano, KJ Alter and Y Shany (eds), The Oxford
Handbook of International Adjudication (OUP 2013) 579 (emphasis added).

65 J Crawford and J McIntyre, ‘Judicial Independence in International Law and National Law:
The Independence and Impartiality of the “International Judiciary”’ in S Shetreet and CF Forsyth
(eds), The Culture of Judicial Independence: Conceptual Foundations and Practical Challenges
(Martinus Nijhoff Publishers 2012) 190. Compare Alter (n 17) 8.

66 Crawford and McIntyre ibid 191. 67 ibid.
68 J McIntyre, The Judicial Function: Fundamental Principles of Contemporary Judging

(Springer 2019) 50. 69 ibid 63. 70 ibid 52.
71 ibid 49. Compare: JE Alvarez, ‘What Are International Judges for? The Main Functions of

International Adjudication’ in Romano, Alter and Shany (n 64) 168–75.
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dispute resolution (providing ‘good order’) or a vision of judges as
functionaries tasked with the further development of a normative system of
governance (‘a public order’).72 Rather, ‘the judicial function uniquely
blends distinct forms of third-party merit-based dispute resolution and social
(legal) normative governance’.73 Certainly, much of what is expected of
judges appears contradictory, demanding ‘both responsive justice and
predictable order’.74 However, it can be seen that the ‘genius of the judicial
function is [precisely] located in [this] dualistic tension between dispute
resolution and general normative governance; both aspects must be valued
for the function to flourish’.75 These tensions both ‘constrain and liberate’ the
judicial function.76

In addition, there are, even on a narrower view of the legitimate role of
dispute settlement in UNCLOS, provisions of the Convention that were left
‘deliberately obscure or ambiguous’77 (to avoid irresolvable debates) or
which deliberately used open-ended or ‘ambulatory’ language.78 In the
former case the parties actively anticipated judicial gap-filling, in the latter a
judicial role in updating the Convention through interpretation.79 As one
Canadian delegate put it during negotiations ‘a [dispute settlement] system
would in the long run provide an important means of elucidation and
interpretation of the text of the convention’.80 Such progressive judicial
development of the law is clearly a form of governance, and it was clearly
intended by the parties at least in relation to some provisions of the
Convention.81

The point is that in judging judges and arbitrators there is no easy choice
between proceduralism and substantive governance. Judging necessarily
involves both at the same time. In fairness, while Klein and Parlett exhibit
the strongest sympathy for the procedural model—and little detectable
enthusiasm for any form of judicial decision-making as governance—they
are nonetheless quite clear that the coin has a second side. UNCLOS judges

72 See discussion above at nn 50–2. 73 McIntyre (n 68) 14. 74 ibid 4. 75 ibid 14.
76 ibid.
77 Boyle (n 14) 187. See also A Pardo, ‘The New Law of the Sea and Some of its Implications’

(1987) 4 JL&Envt 3, 13 (on the Convention’s use of ‘vagueness, ambiguity, and silence’); and more
bluntly BH Oxman, ‘The Rule of Law and the United Nations Convention on the Law of the Sea’
(1997) 6 EJIL 353, 357 (the Convention ‘is amply endowed with indeterminate principles, mind-
numbing cross-references, institutional redundancies, exasperating opacity and inelegant drafting,
not to mention a potpourri of provisions that any one of us, if asked, would happily delete or
change’).

78 A Boyle, ‘Further Development of the Law of the Sea Convention: Mechanisms for Change’
in D Freestone, R Barnes and D Ong (eds), The Law of the Sea (OUP 2006) 45.

79 ibid. Discussing the deliberate use of international courts for gap-filling in trade contexts: A
von Bogdandy and I Venzke, In Whose Name? A Public Law Theory of International Adjudication
(T Dunlap trans, OUP 2016) 118.

80 Official Records of the Third United Nations Conference on the Law of the Sea, vol V (12
April 1976) UN Doc A/CONF.62/SR.65, 50.

81 Nguyen (n 37) 283–4. See also Bogdandy and Venzke (n 79) 108 on the normative and law-
making role of international courts.
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and arbitrators are, in their view, both guardians of a ‘consent-based treaty
regime … where State actors’ should be able to ‘make rational decisions on
their level of involvement in the regime’,82 and consider it important that
binding decisions arrived at under Part XV also ‘contribut[e] to the overall
good order of the oceans’.83

Of course, ‘order’ is a slippery concept andwhat makes it ‘good’ is debatable.
As discussed above,84 ‘good order’ is generally considered to be associated
with the legal virtues of stability and certainty in resolving disputes. But
‘public order’ may also be referred to in the sense that judges also have a
dynamic institutional mandate to develop the law progressively to meet the
needs of the wider society it serves. In these senses, Klein and Parlett appear
to see the role of judges as being to promote both the overall ‘good order of
the oceans’ and the ‘public order of the oceans’.85 Thus they appear to
acknowledge that both types of order play a role in dispute settlement.
Given this, is there really a debate over the proper role of law of the sea

judges and arbitrators? Most scholars accept both that judges and arbitrators
within the UNCLOS regime are there to provide third-party dispute
settlement within stable and predictable lines, and that they have also been
empowered to uphold, interpret and develop the law. The debate is only as to
the balance between these two functions and the limits on each. That this limited
debate can seem stark (even over-heated) is perhaps due to lawyers’ tendency to
downplay the ‘creative aspect of the judicial role’ for fear that community
confidence in judicial institutions ‘will be affected’ if the judicial law-making
function is presented too strongly.86 When confronted with the issue the
tendency is, perhaps, to cry ‘Pay no attention to that man behind the curtain!’.87

Assessing how well or badly judges have carried out their two inextricably
linked functions of dispute resolution and normative governance is the difficult
part. Klein and Parlett reasonably suggest that factors that could be looked at in
assessing judicial performance in a given case could include:

the immediate reaction of the parties to the decision; the shorter, medium, and
longer term reactions of the parties to the decision; the responses of other
relevant States in the immediate aftermath of the decision, taking into account the
relative importance of those States; commentators’ assessments of the judgment;
whether the judges concerned are re-elected or appointed to another court or
tribunal again; and, over time, subsequent judicial decision-making or other
international law making activities … that reflect the decisions of the judges.88

82 Klein and Parlett (n 3) 38. 83 ibid 39. 84 See discussion above at nn 68–72.
85 Klein and Parlett (n 3) 39, 379.
86 McIntyre (n 68) 26 quoting A Barak, ‘The Role of a Supreme Court in a Democracy’ (2002)

53 HastingsLJ 1205, 1206. See also Bogdandy and Venzke (n 79) 105.
87 The line is spoken by theWizard of Oz when he is revealed as human, and not omnipotent, in

the film TheWizard of Oz (Metro-Goldwyn-Mayer 1939). It does not appear in the original book, LF
Baum, The Wonderful Wizard of Oz (George M. Hill Company 1900).

88 Klein and Parlett (n 3) 39–40.
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Section IV analyses the BBNJ Agreement dispute settlement provisions as the
most obviously relevant example of subsequent multilateral ‘international law
making activities’. A discussion of the remaining possible factors in relation to
Chagos Marine Protected Area and South China Sea is not possible in an article
of this length. Nonetheless, a few observations may be ventured here, at least as
regards South China Sea. As already noted, scholarly reactions on the question
of jurisdiction have been mixed. China and Chinese scholars have consistently
rejected the validity of the award.89 As the successful applicant, the Philippines
has unsurprisingly continued to support it, saying that the Tribunal
‘conclusively settled the issue of historic rights and maritime entitlements in
the South China Sea’.90 The reaction of ‘other relevant States’ may be
thought to have been telling—at least on questions of substance. A number
of important coastal States have since endorsed the tribunal’s ruling as a
correct statement of the law of historic rights and/or the maritime
entitlements of rocks and islands including Indonesia, the US, Australia,
Japan and New Zealand.91 At best though, these endorsements of the
substance of the award only implicitly accept the tribunal had jurisdiction in
the first place.
One issue where the appropriate vision of the role of dispute settlement is

most acute is in determining the subject-matter ambit of the UNCLOS
dispute settlement system—that is, in questions of jurisdiction. This is
addressed in the next section.

B. Out of Bounds? The Problem of Jurisdictional Determinations

[Part XV contains] important exceptions, and important uncertainties. Some
States have been pushing to expand the exceptions; others have sought to
contract them. Whether these exceptions can or should remain stable – or be
changed only by a consensus of all the parties – has emerged as one of the
most contested contemporary issues facing UNCLOS courts and tribunals.92

A key criticism of awards such as the South China Sea award has been that they
have extended the jurisdictional ambit of Part XV of UNCLOS. How can the

89 See references above at nn 7 and 10.
90 The Philippines, Communication 2 to the Commission on the Limits of the Continental Shelf

(6 March 2020) <https://www.un.org/Depts/los/clcs_new/submissions_files/mys_12_12_2019/
2020_03_06_PHL_NV_UN_001.pdf>.

91 See Indonesia, ‘Communication to the Commission on the Limits of the Continental Shelf’
(26 May 2020); UN General Assembly Security Council, ‘Letter dated 1 June 2020 from the
Permanent Representative of the United States of America to the United Nations addressed to
the Secretary-General’ (2 June 2020) UN Doc A/74/874–S/2020/483; Australia, ‘Communication
to the Commission on the Limits of the Continental Shelf’ (23 July 2020); Japan, ‘Communication
to the Commission on the Limits of the Continental Shelf’ (19 January 2021); New Zealand,
‘Communication to the Commission on the Limits of the Continental Shelf’ (3 August 2021). All
documents are available at <https://www.un.org/Depts/los/clcs_new/submissions_files/
submission_mys_12_12_2019.html>. 92 Boyle (n 14) 183.
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fairness of this criticism be assessed? Determining whether a dispute falls within
the scope of Part XV of UNCLOS is a question of characterization, as indeed is
deciding whether a particular interpretative approach to jurisdiction expands or
contracts the scope of Part XV.93 In McIntyre’s terms, part of the role of a judge
is to discern the legal norm which governs a dispute (the ‘dispute-norm’). To do
this a ‘judge must engage in a process of identification, interpretation,
clarification and assessment’94 in order to articulate why, in the particular
case, the dispute falls within the genus of disputes ‘about the interpretation
and application of UNCLOS’ and which species of dispute it implicates
therein (eg freedom of navigation, protection of the marine environment, etc).
The argument has been made that the South China Sea arbitration effectively
determined two critical questions which were on their face beyond the
tribunal’s subject-matter jurisdiction: questions of title to territory and of
maritime boundary delimitation. The line of argument runs that the tribunal
erred in taking jurisdiction because these questions were the real dispute, and
that resolving Philippines’ cleverly framed UNCLOS questions could not be
done without also trespassing on these forbidden questions.95 This argument
goes directly to the judicial function under the Convention because it frames
the question as one of strict fidelity to State party consent (staying within the
bounds of the Convention) versus judging as governance (expanding the
reach of the normative order).
How is a treaty-empowered international court or tribunal to determine

properly whether a dispute before it falls within its jurisdiction? Should it
content itself with finding there are legally opposed claims between the
parties under the relevant convention, or is there a broader duty to exclude
cases brought with some ‘ulterior’ purpose? The argument here is that
international tribunals should only be concerned with the former, and that in
general the case law supports that approach. However, in the specific domain
of the law of the sea there has been a tendency to misread authorities
supporting the first proposition as giving rise to a broader duty of exclusion.
This is easy enough to do. Decisions of the ICJ on jurisdiction in cases such
as Fisheries Jurisdiction and Nuclear Tests use language such as ‘[t]he Court
will itself determine the real dispute that has been submitted to it’96 or ‘it is the
Court’s duty to isolate the real issue in the case and to identify the object of the
claim’.97 But in context these statements only went to the duty of a court to

93 Boyle considered expansive (in a negative sense) both certain arguments concerning
jurisdiction made by Mauritius as applicant in the Mauritius/UK Chagos Marine Protection Area
arbitration, and also those concerning exceptions to jurisdiction made by China in the Philippines/
China South China Sea arbitration: Boyle ibid 192–4. Intriguingly, he appeared as counsel for the
respondent in the former, and counsel for the applicant in the latter.

94 McIntyre (n 68) 99–100.
95 S Talmon, The South China Sea Arbitration: Jurisdiction, Admissibility, Procedure (Brill

2022) 133, 143–5.
96 Fisheries Jurisdiction (Spain v Canada) (Judgment) [1998] ICJ Rep 432, 449.
97 Nuclear Tests (Australia v France) (Judgment) [1974] ICJ Rep 253, 262.
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satisfy itself of the existence of a legal dispute (in the sense of opposed claims)
or to identify the nature of the relief sought by a party. It was only in theChagos
Marine Protected Area case that an UNCLOS tribunal first discerned a need to
engage in broader characterization of the dispute before deciding the case was
one concerning the interpretation and application of the Convention.98 Here
there was a question as to whether the tribunal had jurisdiction over
Mauritius’ first claim that the UK was not relevantly ‘the coastal State’ under
UNCLOS. The UK replied that this question could not be resolved without
determining a question of sovereignty (in the sense of title to territory), a
question which it submitted was outside the Convention.99 In finding it
lacked jurisdiction to answer this question the tribunal engaged in a process
of characterization, holding it ‘must evaluate where the relative weight of the
dispute lies’.100 Nonetheless, in respect of other claims it found that the
‘issue of sovereignty’ formed only ‘one aspect of a larger question’ and
therefore the tribunal had jurisdiction.101

A similar question arose in the South China Sea award on jurisdiction and
admissibility. In the face of Chinese objections that the ‘“essence of the
subject-matter of the arbitration” was territorial sovereignty over … maritime
features’, the tribunal decided it had to engage in a process of
characterization to ask if the dispute could ‘fairly’ be said to be about the
interpretation and application of the Convention.102 This involved asking
whether the ‘actual objective’ of the Philippines’ case was to advance its
position in a dispute over sovereignty arising outside UNCLOS.103

As Harris points out, however, the characterization approach adopted in
Chagos Marine Protected Area and South China Sea involves a
‘fundamental departure’ from the usual rules determining when a dispute is
one concerning the interpretation and application of a Convention.104 These
cases involve a re-purposing of the language of ‘real dispute’ or ‘object of
the claim’, usually used to describe a narrow inquiry into the case as pled in
legal terms by the parties, to justify a broad-ranging inquiry into the
surrounding circumstances of a case in the name of ‘characterization’. Such
an approach is attractive to respondents, as it provides an opportunity to
argue that the case brought against them is somehow non-legal (ie political)
or non-justiciable (falling outside UNCLOS).105

98 C Harris, ‘Claims with an Ulterior Purpose: Characterising Disputes Concerning the
“Interpretation or Application” of a Treaty’ (2019) 18 LPICT 279, 282.

99 Counter-Memorial Submitted by the United Kingdom, Mauritius v United Kingdom, PCA
(15 July 2013) 98–9 <https://pcacases.com/web/sendAttach/1798>.

100 Award in the Arbitration regarding the Chagos Marine Protected Area (n 15) para 211
(emphasis added); as discussed in Harris (n 98) 283.

101 Award in the Arbitration regarding the Chagos Marine Protected Area ibid, para 211.
102 Harris (n 98) 284, quoting the South China Sea Arbitration (n 16) paras 14, 150.
103 South China Sea Arbitration ibid, para 153. 104 Harris (n 98) 286.
105 D Guilfoyle, ‘Litigation as Statecraft: Small States and the Law of the Sea’ (2023) BYIL 13.
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The characterization approach also involves a misreading of the judicial
function. The rule that it is for a court or tribunal to determine the ‘real
dispute’ at hand does not imply the existence of a category of ‘false’ or
‘confected’ disputes which should be thrown out—other than perhaps
genuine cases of bad faith or abuse of right.106 The rule is simply a
restatement of the duty to determine the existence (or not) of relevant
jurisdictional facts: simply, that a tribunal must be satisfied that all necessary
legal elements are present for jurisdiction to exist. Properly understood, then,
the ‘real dispute’ rule is nothing more than a statement of Kompetenz-
Kompetenz.
As noted above, a common criticism of these decisions on jurisdiction is that

they undermine good order by potentially extending the reach of UNCLOS
dispute settlement. What such a critique fails to take into account is the
possibility that good order (or public order) is also undermined by a sense of
unaddressed injustice. It is not obvious that the legitimacy of UNCLOS and
the ‘good order of the oceans’ would have been promoted by the South
China Sea arbitral tribunal declining jurisdiction. All international dispute
settlement bodies have to be wary of the ‘South West Africa risk’ that if they
are seen to decline to do justice they become an irrelevance.107 As discussed
in Section III(A), that a tribunal has to navigate between these competing
priorities is not unique to the international system.
There is always a tension in treaty-based dispute settlement systems. States

frequently wish to have such a system as a check on the self-serving behaviour
of others but dislike the prospect of it being invoked against them.108 The design
of dispute settlement systems must reassure States that a comprehensive system
has been established, but also that any threat to their decision-making autonomy
is limited.109 It is in the nature of the complex structure of Part XV that, despite
its seemingly wide exclusions, there is considerable scope to find that things fall
within jurisdiction. Parties will seek to persuade judges of the justiciability of
the dispute through careful characterization of the case being put.110 There is
ultimately nothing new in this.

IV. THE DISPUTE RESOLUTION CLAUSES IN THE BBNJ AGREEMENT

The BBNJ Agreement111 is significant as it is the first ‘implementing
agreement’ concluded under UNCLOS since the divergent jurisdictional

106 Westlake anticipated that compulsory dispute settlement would lead to claims of bad faith,
which would in turn aggravate disputes. For this and other reasons he opposed it: H Lauterpacht,
‘The Doctrine of Non-Justiciable Disputes in International Law’(1928) Economica 277, 285.

107 Guilfoyle (n 105) 36; citing N Tzouvala, Capitalism as Civilisation: A History of
International Law (CUP 2020) 160.

108 Alter (n 17) (discussing powerful States in particular). 109 Lauterpacht (n 106) 280.
110 AE Boyle, ‘Dispute Settlement and the Law of the Sea Convention: Problems of

Fragmentation and Jurisdiction’ (1997) 46 ICLQ 37, 44. 111 BBNJ Agreement (n 2).
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decisions in Southern Bluefin Tuna and South China Sea. If States are truly
disgruntled with the operation of Part XV, it would be expected that the text
adopted for dispute settlement under the Agreement would reflect this
through, for example, incorporating more restrictive rules on jurisdiction.
Indeed, the debate over the appropriate approach to dispute settlement did
attract considerable disagreement in the final meetings of the
Intergovernmental Conference (IGC). Some provisions arguably reflect
concerns of States about the limits of UNCLOS dispute resolution, although
ultimately they are limited in scope. Nonetheless, any conclusions drawn
from the BBNJ Agreement must be tempered both by the circumstances of its
conclusion and the nature of the documentary record.
At the outset it must be noted that there is no official record for the BBNJ

negotiations or debates in plenary session. Scholars thus have limited access
to travaux preparatoires, beyond documents produced by the preparatory
commission (PrepCom) or President of the IGC as aids to negotiation, plus
the written proposals of negotiating States (conference room papers or
‘CRPs’) and short oral reports of the facilitators of informal working groups
at the five IGC meetings (ICG1–5). The limited documentary record indicates
that the question of dispute resolution was ‘very complex and contentious’ as
early as 2017.112 The early meetings of the IGC did not have time to discuss
dispute settlement, although the early drafts of the text contained articles
modelled on provisions of the UN Fish Stocks Convention (UNFSA), itself
another UNCLOS implementing agreement (this version became known as
Option I).113 These provisions applied Part XV to the Agreement mutatis
mutandis, adopting the formulation in Article 30 of UNFSA (‘the mutatis
mutandis approach’).114 Later drafts of the Agreement included additional
provisions, some of which are relevant to this discussion.115

112 Shi (n 7) 2. See also ‘Chair’s Streamlined Non-Paper on Elements of a Draft Text of an
International Legally-Binding Instrument under the United Nations Convention on the Law of the
Sea on the Conservation and Sustainable Use of Marine Biological Diversity of Areas beyond
National Jurisdiction’ (July 2017) 53 <https://www.un.org/Depts/los/biodiversity/prepcom_files/
Chairs_streamlined_non-paper_to_delegations.pdf>.

113 See UN General Assembly, ‘Draft Text of an Agreement under the United Nations
Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine Biological
Diversity of Areas beyondNational Jurisdiction’ (17May 2019) UNDocA/CONF.232/2019/6, arts
54, 55; and UN General Assembly, ‘Revised Draft Text of an Agreement under the United Nations
Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine Biological
Diversity of Areas beyondNational Jurisdiction’ (18 November 2019) UNDocA/CONF.232/2020/
3. For a comparison between these drafts and the UNFSA, see J Mossop, ‘Dispute Settlement in the
New Treaty on Marine Biodiversity in Areas beyond National Jurisdiction’ (23 December 2019)
<https://site.uit.no/nclos/2019/12/23/dispute-settlement-in-the-new-treaty-on-marine-biodiversity-
in-areas-beyond-national-jurisdiction/>.

114 Agreement for the Implementation of the Provisions of the United Nations Convention on the
Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks (adopted 4 August 1995, entered into force 11
December 2001) 2167 UNTS 3.

115 See generally, J Mossop, ‘Dispute Settlement Provisions in the Agreement for Biodiversity
Beyond National Jurisdiction’ (2023) 1 PortugueseYBLawSea 98.
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In adopting dispute resolution provisions, a variety of models were open to
negotiators.116 At one end of the spectrum, States could have favoured a strong
consent-based model rejecting compulsory and binding dispute resolution.
Arguably, this would be the plainest repudiation of ‘expansionist’
interpretations of Part XV, and a signal of States’ potential concern that ‘the
original consent of States Parties when they joined the Convention’ regarding
the scope of Part XV had been violated ‘by means of “evolutionary
interpretation”’.117 An example of text which could have been adopted is
furnished by Article 22(3) of the Port State Measures Agreement which
permits recourse to binding judicial or arbitral settlement only ‘with the
consent of all Parties to the dispute’.118

In fact, two options were discussed during the IGC that would have provided
for a consent-based dispute settlement process. The Further Revised Text,
which was issued in June 2022, contained an Option II for dispute
settlement.119 This Option allowed Parties to opt in to compulsory
jurisdiction over disputes. If two Parties did not choose the same forum, the
dispute would be submitted to conciliation. Thus, Parties that did not desire
compulsory dispute settlement could avoid it altogether. This option was
primarily supported by non-Parties to UNCLOS and a few others.
A third option was proposed by China at the final session of the

negotiations.120 Option III allowed for third-party dispute settlement only if
all parties to the dispute agreed.121 It had a provision excluding from
jurisdiction a wide range of matters: disputes ‘concerning the land territory,
sovereignty, sovereign rights or jurisdiction’. It also applied the mutatis
mutandis approach for Part XV, but subject to the severe restrictions imposed
in the previous paragraphs.
Thus, the negotiations established a clear choice between consent-based or

compulsory dispute settlement. A clear majority of delegations preferred

116 For a tabulation of various proposals submitted through the PrepCom and IGC1–4 as at 2020,
see Shi (n 7) 3. 117 ibid 7.

118 Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Unreported and
Unregulated Fishing (opened for signature 22 November 2009, entered into force 5 June 2016)
(2016) 55 ILM 1159.

119 UN General Assembly, ‘Further Revised Draft Text of an Agreement under the United
Nations Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine
Biological Diversity of Areas beyond National Jurisdiction’ (1 June 2022) UN Doc
A/CONF.232/2022/5, draft art 55.

120 UN General Assembly, ‘Updated Draft Text of an Agreement under the United Nations
Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine Biological
Diversity of Areas beyond National Jurisdiction as of 25 February 2023’ (25 February 2023) UN
Doc A/CONF.232/2023/CRP.1.

121 China’s proposed text in Option III suggested that where no resolution could be reached by
negotiation ‘any dispute concerning the interpretation or application of this Agreement may be
submitted, with prior and explicit consent on a case by case basis given by all States that are
parties to such a dispute, to judicial settlement, arbitration, mediation, conciliation or any other
third-party dispute settlement mechanism’.
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Option I, the mutatis mutandis approach modelled on UNFSA.122 However, as
the President of the IGC had stressed that the Agreement should be adopted by
consensus, a concerted effort was made to meet the concerns of the States
reluctant to adopt this approach. One group, non-Parties to UNCLOS, was
appeased through the incorporation of Part XV into the text of the Agreement
through Articles 60(2)–(7), as discussed below.
Of all the delegations, it seems that China was most concerned about the

approach of Part XV tribunals. Although the case was never expressly
mentioned, undoubtedly China’s support for consent-based dispute settlement
was influenced by its views about the South China Sea arbitration. Ultimately,
however, China abandoned its preference for consent-based dispute settlement
in return for restrictions on jurisdiction for disputes arising under the
Agreement.
Due in part to the rushed circumstances of its conclusion and the need to find

compromises, the final dispute settlement provision contained in Article 60 is
not a masterpiece of clarity. It is also lengthy, running to ten paragraphs.
Article 60(1) provides that disputes under the BBNJ treaty shall be resolved
in accordance with Part XV; while Article 60(2) provides that Part XV and
related annexes ‘shall be deemed to be replicated for the purpose of the
settlement of disputes involving a Party to this Agreement’ that is not an
UNCLOS member. This latter provision is intended to meet the misgivings
of some States at applying UNCLOS provisions directly to non-parties.
Articles 60(3) and 60(4) provide that any UNCLOS party’s choice as to
preferred forum for dispute settlement (under Article 287 of UNCLOS) or
any declarations made as to optional subject-matter exclusions (under
Article 298 of UNCLOS) apply equally under the BBNJ agreement unless
otherwise specified. Articles 60(5)–(7) essentially make provision for non-
UNCLOS parties to be able to make Article 287 and 298 elections for the
purposes of the BBNJ agreement. All these provisions might be taken to
exhibit a degree of comfort with Part XV as it stands.
Article 60(8) concerns the interaction of BBNJ agreement dispute settlement

provisions and those under other legal ‘instruments and frameworks’. It
provides that Article 60 is without prejudice to the settlement of disputes
under other relevant instruments. This provision could, perhaps, have been
drafted to express a clear preference for either a Southern Bluefin Tuna or
South China Sea approach to this important question,123 but instead it is
drafted as a ‘without prejudice’ clause and thus takes no position on the issue.
Aspects of Article 60’s drafting that could have been influenced by States’

reactions to both the South China Sea and Chagos cases are the paragraphs

122 eg at IGC5Option I, which still retained themutatis mutandis language, was supported by the
EU and Caribbean Community (CARICOM), Argentina, Australia, Bangladesh, Brazil, Canada,
Chile, Dominican Republic, Egypt, Iceland, Japan, Kenya, Mexico, Nauru, New Zealand,
Norway, Philippines, Republic of Korea, Russia, Switzerland, Thailand, the US, the UK and
Vietnam. 123 For a discussion of this possibility, see Mossop (n 23) 412.
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that limit the jurisdiction of courts and tribunals in relation to BBNJ disputes.
Paragraphs 9 and 10 read:

9. Nothing in this Agreement shall be interpreted as conferring jurisdiction upon a
court or tribunal over any dispute that concerns or necessarily involves the
concurrent consideration of the legal status of an area as within national
jurisdiction, nor over any dispute concerning sovereignty or other rights over
continental or insular land territory or a claim thereto of a Party to this
Agreement, provided that nothing in this paragraph shall be interpreted as
limiting the jurisdiction of a court or tribunal under Part XV, section 2, of the
Convention.
10. For the avoidance of doubt, nothing in this Agreement shall be relied upon as a
basis for asserting or denying any claims to sovereignty, sovereign rights or
jurisdiction over land or maritime areas, including in respect to any disputes
relating thereto.

These paragraphs are based on several proposals. Paragraph 9 began as an
Australian proposal that appeared as draft Article 55(8) in the Further Refreshed
Text of December 2022.124 That text was drawn from Article 298(1)(a)(i) of
UNCLOS which excludes disputes over land territory from the jurisdiction of
compulsory conciliation. The inclusion in Article 60 makes it a far more
consequential exclusion than the UNCLOS paragraph it draws from, however,
as it applies to all disputes arising under the Agreement. There was no
opposition to this proposal, which attracted little discussion during the
negotiations. One might speculate that this proposal could have been in response
to theChagos arbitration, although again therewas no express reference to the case
during the discussions. It may also reflect Australia’s experience of compulsory
maritime boundary conciliation with Timor Leste under Article 298(1)(a)(i) of
UNCLOS.125

The words ‘concerns or necessarily involves the concurrent consideration of
the legal status of an area as within national jurisdiction’ in paragraph 9 were
negotiated in response to the Chinese proposal. China had wanted to exclude
issues concerning ‘sovereignty, sovereign rights or jurisdiction’ of a State
Party from disputes. This was seen as far too wide. After all, what actions or
activities of a State do not implicate its sovereignty, sovereign rights or
jurisdiction? Even marine scientific research on the high seas occurs under
flag State jurisdiction and, if done by a State, is arguably an action within the
exercise of its sovereignty. This language was not accepted by other States for
that reason. In relation to the wording that is now found in paragraph 9, the

124 UN General Assembly, ‘Further Refreshed Draft Text of an Agreement under the United
Nations Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine
Biological Diversity of Areas beyond National Jurisdiction’ (12 December 2022) UN Doc
A/CONF.232/2023/2.

125 See generally R Brown, ‘Dispute Settlement in the Seas: International Law Influences on the
Australia–Timor-Leste Conciliation’ (2020) 34(1) OceanYB 89.
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language ensures that no tribunal formed under the Agreement could, for
example, consider whether the South China Sea includes an area of high seas.
The final part of paragraph 9 stipulates that: ‘nothing in this paragraph shall

be interpreted as limiting the jurisdiction of a court or tribunal under Part XV’.
This appears to prevent any argument that paragraph 9 could be used to interpret
the jurisdiction of a Part XV tribunal constituted directly under UNCLOS. That
is, the opening words of paragraph 9 cannot be taken to be evidence of a
subsequent agreement as to the correct interpretation of UNCLOS itself.126

Any implicit criticism in paragraph 9 of the approach taken by various
tribunals to their jurisdiction under Part XV is therefore only prospective in
operation and confined to disputes arising under the Agreement.
Paragraph 10 also reflects some of the concerns expressed by China and seen

in paragraph 3 of Option III. Indeed, it mirrors to some extent Article 6 of the
BBNJ Agreement, which states that the Agreement:

shall be without prejudice to, and shall not be relied upon as a basis for asserting or
denying any claims to, sovereignty, sovereign rights or jurisdiction, including in
respect of any disputes relating thereto.

The words ‘for the avoidance of doubt’ were seen as a reassurance that the
principle expressed in Article 6 would also apply in regard to any disputes.
The negotiating history provides some insight. To the extent that the Chinese

proposals may be read as a clear expression of China’s disillusionment with its
experience of the South China Sea arbitration, it is equally clear that concern
was not universally shared. In particular, there was a strong commitment by
most delegations that Part XV would apply to BBNJ disputes,127 including
its compulsory and binding processes. Much of the jurisdiction-limiting
language proposed by China was not accepted, although of course some
restrictions were introduced in paragraph 9 that go beyond the model of the
UNFSA.

V. CONCLUSIONS

This article has sought to re-examine the scholarly reaction to the South China
Sea and Chagos Marine Protection Area arbitrations, including in the light of
subsequent law-making efforts. In particular, it has addressed criticism that
these cases extended Part XV jurisdiction in a manner that risked
undermining confidence in, or the consent basis of, the UNCLOS dispute
resolution system. The argument has proceeded in several steps. First, there
is the question of whether UNCLOS contains a compulsory and
comprehensive dispute settlement system, albeit with a number of

126 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331, art 31(3)(a).

127 See the list of States supporting the Option I mutatis mutandis formulation above (n 122).
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exceptions—or whether that system was deliberately designed to be less than
comprehensive and compulsory. This question of characterization is
consequential, as it may lead to a view that the various exceptions to or
limitations upon jurisdiction should be read either narrowly (to give effect to
an overriding intention that the system be compulsory and comprehensive) or
expansively (to maximize the consent basis of jurisdiction and therefore State
parties’ options to opt out).
The view taken on this first question will likely influence the approach to the

second key issue, the correct role of judges and arbitrators under UNCLOS. A
not-uncommon view is that there are two possible characterizations of the role
of the law of the sea judge. Under a procedural model, the judge is to remember
that the overriding basis of any international dispute settlement system is State
party consent, without which there will be no dispute settlement. On this view,
diplomatic and political solutions are generally preferable to compulsory
measures and optimally the role of a judge is to be a modest, technocratic
manager of a narrow legal regime aimed at preserving ‘the good order of the
oceans’. This is contrasted with a substantive vision of judging, in which
judges have a more dynamic role in maintaining the balance of rights and
duties in the Convention and in pursuing wider community interest in the
‘public order of the oceans’.
Third, this article has argued that these two visions of the judicial function are

not really in competition. Judging inherently involves both an attempt tomaintain
the predictability and stability of a legal regime,while also being a broader system
of social governance empowered both to deliver flexible justice to parties and to
further develop the law itself. Indeed, most commentators on the judicial
role under UNCLOS dispute resolution accept that both of these aspects are
involved. The basis of disagreement is usually as to the proper limits of these
different functions and the balance to be struck between them.
The negotiators of UNCLOS would have been well-acquainted with the idea

that if judges exist, they will not only apply but also develop the law. Further,
any suggestion that there was universal agreement that judges were merely
meant to be functional technocrats is implausible. While this may have been
the view of some States, is not widely reflected in the negotiating record.
Many developing States, still smarting from the South-West Africa Cases and
actively pursuing their New International Economic Order agenda, hoped for
a wider judicial role. This was, after all, one of the justifications for having a
specialist court established under the convention in the form of ITLOS, the
ICJ being considered narrow and unrepresentative.
This leads to the fourth issue: the unhelpful tendency in scholarship on

international litigation, furthered by unfortunate jurisprudence, to go in search
of ‘the real’ dispute. Harris is right to suggest that this test (which has seldom
actually been applied to deny jurisdiction) should be abandoned for a simpler
test of whether there is an actual dispute as to a justiciable UNCLOS issue
between the parties. It is a good thing to resolve according to law part of a
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dispute, as it may allow progress to be made on wider aspects of the dispute. For
example, in the South China Sea arbitration, clarifying ‘the interpretation and
application of various articles to rocks, reefs and low-tide elevations’ could
ideally ‘narrow the matters in dispute between parties and allow negotiated
settlement of other issues such as maritime boundaries’.128 It may also allow
States normally lacking the power to enforce international law on their own
to avail themselves of the ‘normative power’ of binding decisions created by
treaty-based compulsory dispute settlement systems.129 Given that dispute
settlement under UNCLOS was intended to be both a sword and a shield—
especially for the interests of developing States—there should be reluctance
to find that justiciable aspects of a dispute should be ruled out of bounds
because they arise in a wider factual context implicating legal questions
falling either wholly outside of the Convention or within one of its
exceptions to jurisdiction.
Finally, the question of how to judge the judges arises. The argument here is

that the views of commentators are of limited assistance. How judicial
performance is assessed in relation to questions such as whether jurisdiction
should have been taken in a case such as the South China Sea arbitration
turns too much on prior commitments: especially the tendency to formalism
in law of the sea scholarship, with its commensurate emphasis on the
procedural model of judging and tendency to downplay the social
governance function of judging. A scholar committed to the procedural
approach will find much to fault in the South China Sea decision. A scholar
more sympathetic to a substantive model will find much to praise.
A better guide to the impact of such decisions on the legal order of the oceans

is the actual reaction of States. In the first place, it is applicant States that have
put arguments to arbitral tribunals that have been seen by some as jurisdiction-
expanding. Plainly some States do favour a wider jurisdictional ambit for
UNCLOS dispute settlement. In terms of the reaction of other States, there
has not been any stampede to the exits. There have been no withdrawals from
UNCLOS in the manner of the actual and threatened withdrawals from the
International Criminal Court, nor any efforts to stymie the operation of the
dispute settlement system as have been seen at the WTO.130 The drafting of
the BBNJ dispute settlement clause does, however, appear to reflect a degree
of nervousness about the extent to which UNCLOS dispute settlement has
infringed upon territorial and sovereignty disputes. Nevertheless, the final
shape of Article 60 of the Agreement does not reveal a wholesale retreat from
compulsory dispute settlement jurisdiction. The limitations on jurisdiction in
paragraph 9 apply only to disputes arising under the Agreement, and by its
own terms the Agreement does not constitute subsequent practice evidencing
the parties’ interpretation of jurisdiction under Part XV generally.

128 Boyle (n 14) 187. 129 Klein and Parlett (n 3) 38.
130 See nn 18–20 above and accompanying text.
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On thewhole, then, States seem perhapsmore nervous than alarmed about the
future of dispute settlement under UNCLOS. In general, States wish to be seen
as being in favour of compulsory dispute settlement—they would just rather it
was not applied to them.
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