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New Swiss Law on Cultural Property

Marc Weber*

Abstract: On June 1, 2005, the Swiss Federal Act on the International Transfer of
Cultural Property (Cultural Property Transfer Act [CPTA]) and the regulations
thereof became effective. The CPTA implements the minimal standards of the
UNESCO Convention of 1970 on the Means of Prohibiting and Preventing the
Mlicit Import, Export, and Transfer of Ownership of Cultural Property. The
CPTA fills a gap, because Switzerland is not a member state of the Convention
of June 24, 1995, on Stolen or Illegally Exported Cultural Objects (Unidroit
Convention 1995). In addition, as a nonmember state of the European Union
(EU) and the European Economic Community (EEC), the Council Directive
93/7/EEC of March 15, 1993, on the Return of Cultural Objects Unlawfully
Removed from the Territory of a Member State is not applicable. The CPTA
enforces foreign export bans in Switzerland. However, claims in Switzerland for
return of foreign, illegally exported cultural property are only successful when
there is an agreement on the import and return of cultural property between
Switzerland and the claiming foreign state. Like Switzerland, the claiming state
must be a member state of the UNESCO Convention of 1970.

INTRODUCTION

Countries that have a rich cultural property heritage, the so-called source coun-
tries! such as those in the mediterranean, Latin America, and Asia, suffer from the
plunder of temples and archaeological sites.” In addition, the cultural heritage of
Central Africa is jeopardized by the theft of burial objects.” These items are often
smuggled into Switzerland where, until recently, there were no specific federal reg-
ulations on the transfer of cultural property. Switzerland is even said to be a con-
venient marketplace for illegal transactions of art.* And finally, Switzerland is the
fifth largest international art market worldwide.’

*Beglinger Holenstein, Attorneys-at-Law, Ziirich. E-mail: mweber@beghol.ch

99

https://doi.org/10.1017/50940739106060048 Published online by Cambridge University Press


https://doi.org/10.1017/S0940739106060048

100 MARC WEBER

On June 1, 2005, the Swiss Federal Act on the International Transfer of Cultural
Property (Cultural Property Transfer Act, CPTA)® and the decree’ to this act be-
came effective. The CPTA implements the minimal standards of the UNESCO Con-
vention of November 14, 1970, on the Means of Prohibiting and Preventing the
Ilicit Import, Export, and Transfer of Ownership of Cultural Property,® to which
Switzerland became a signatory on March 10, 2003. The CPTA fills a gap, because
Switzerland is not a member state of the Convention of June 24, 1995, on Stolen
or Illegally Exported Cultural Objects (Unidroit Convention 1995).° Further-
more, as a nonmember state of the European Union (EU) and the European Eco-
nomic Community (EEC),'° the Council Directive 93/7/EEC of March 15, 1993,
on the Return of Cultural Objects Unlawfully Removed from the Territory of a
Member State!! is not applicable.

Because foreign export bans are public law, they are not enforceable before Swiss
domestic courts.!? This situation changed in 1993 only among member states of
the EU by the Council Directive 93/7/EEC.!* Today foreign export regulations are
recognized and enforceable reciprocally among the 25 EU member states. Cul-
tural property that was illegally removed from an EU member state and located in
another EU member state must be returned. A sale of illegally exported objects in
another EU member state does not prevent the requesting state’s claim for the
return of the cultural property. If the buyer was in good faith, the buyer must be
compensated by the state claiming the return.

The claim of a foreign state or a private person for the return of stolen cultural
property often fails because the object was acquired abroad in good faith.'* This
also goes for goods that are inalienable under the law of the state from which they
were stolen.'” The transaction is governed by the law of the state where the object
was located at the moment of the transaction. This rule (lex rei sitae or situs rule)
is an established principle of private international law and is known in almost all
countries. Today, among the 27 contracting states of the aforementioned Unidroit
Convention of 1995,' illegally removed and stolen cultural property must be re-
turned independently of a good faith purchase. The possessor who obtained the
property in good faith may claim a reasonable compensation.

The Swiss Federal Act on the CPTA'" implements the non-self-executing
UNESCO Convention of 1970, which supports the protection of cultural prop-
erty in different countries and works to protect and maintain the common cul-
tural heritage of mankind by cooperation of all the member states. The member
states are required to take legislative and administrative means to prevent the
illegal trade in cultural property. These means concern the import, export, re-
turn, and repatriation of cultural property and focus not only on the art trade
but also on museums.

There are two different approaches for the implementation of the UNESCO
convention. First, the Canadian approach does not need to conclude bilateral agree-
ments with other signatories of the UNESCO convention. Hence, every object that
was illegally exported from another UNESCO state and brought to Canada will be
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returned to that state.'® Alternatively, the United States uses a second approach.'
The repatriation of cultural property requires an agreement between the United
States and the requesting contracting state of the UNESCO convention. The agree-
ment provides regulation on the import and return of cultural property. The United
States already concluded seven bilateral agreements based on the UNESCO con-
vention, most recently in 2001 with Italy.”® Generally, the protected items are de-
scribed in different categories listed in the agreement. Concerning the agreement
between the United States and Italy, for example, the import of artifacts is only
restricted if they were created between the ninth century B.c. and the fourth cen-
tury a.n.?! The cultural property included by the agreement is the result of the
negotiations between the parties.

Switzerland follows the U.S. approach. That means that Switzerland must con-
clude bilateral agreements with other member states of the UNESCO convention.*?

The CPTA is not only the legal base for the bilateral agreements; but further-
more, it amends provisions of the Civil Code when it comes to good faith pur-
chases, prescription, and ownership of archaeological objects. The CPTA has four
main objectives:

1. Protection of Swiss cultural property against theft and illegal export
2. Repatriation of illegally imported foreign cultural property

3. Return guarantee of artworks loaned from abroad

4. Duty of care in trade with art

In addition, the CPTA includes regulations on financial assistance, the aministra-
tive law of culture, and criminal sanctions (which are not discussed in this paper
and belong to another forum).

Pursuant to CPTA article 2(1), cultural property is defined as significant prop-
erty from a religious or universal standpoint for archaeology, prehistory, history,
literature, arts, or sciences belonging to the categories under article 1 of the
UNESCO Convention of 1970.%* It does not matter whether cultural property is
registered in a state or whether the object underlies any export control or is pro-
tected in a particular way. The CPTA is applicable to private and public cultural

property.

FOREIGN CULTURAL PROPERTY IN SWITZERLAND

Smuggled Goods

Under former law, foreign states were uanble to claim the repatriation of illegal
exported cultural property in Swiss courts, because foreign export as public law
was not enforceable in Switzerland. If the claiming state cannot prove ownership
of the object because the object was purchased in good faith, for example, the
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claiming state has no legal remedies to obtain the return of the smuggled piece
of art.** This situation may be changed by the CPTA only for a limited number of
cases. A successful claim of a foreign state in Switzerland for the repatriation of
illegally exported cultural property is only possible if

+ The removal of the cultural property out of the claiming state’s territory was
illegal;

+ Switzerland had forbidden its import;

+ The claiming state is a contracting state of the UNESCO convention; and

* Between the claiming state and Switzerland, there must have been concluded
an agreement on the import*> and return of cultural property, according to
articles 7 and 9 CPTA.

The following prerequisites must be fulfilled:

a. the object of the agreement must be cultural property of significant
importance for the cultural heritage of the relevant contracting state;
b. the cultural property must be subject to export provisions in the
relevant contracting state for the purpose of protecting cultural heri-
tage; and

c. the contracting state must grant reciprocal rights. (article 7, para 2, lit.
a—c CPTA)

Notice that if Switzerland renounced the U.S. approach (conclusion of bilateral
agreements), Switzerland would have to return any piece of art that was illegally
exported from another member contracting state of the UNESCO convention.

Claims for repatriation are subject to a statute of limitations of 1 year after the
authorities of the claiming state become aware of where and with whom the cul-
tural property is located. However, the claim of the foreign state expires at the
latest 30 years after the cultural property has been unlawfully removed (article 9,
para 4 CPTA).*®

Stolen Goods
Bona Fide Purchase

The good faith purchaser who is forced to repatriate the cultural object has to be
compensated by the claiming state. The compensation is based on the purchase
price and on the necessary and useful efforts to safeguard and preserve the cul-
tural property (article 9, para 5 CPTA).?’

Ownership of Swiss cultural property can be lost by prescription or a good faith
purchase abroad pursuant to foreign law. The CPTA is silent as to the question of
whether such a purchase is recognized in Swiss courts. However, autonomous pri-
vate international law gives an answer concerning vested rights. According to ar-
ticle 100, paragraph 1 of the Swiss Private International Law Act,”® acquisition
and loss of real rights in movable goods are governed by the law of the country of
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location at the time of the event giving rise to the acquisition or loss, as long as
the acquisitions are not contrary to domestic public policy (ordre public).*

Prescription

Under former Swiss law, foreign and domestic stolen cultural property was treated
like every other chattel. There were no special rules on the good faith purchase of
stolen cultural property. The claim for the return of every chattel (and therefore
also cultural property) lost against the will of the owner is subject to a statute of
limitations of five years after the property is lost (article 934, para 1 Civil Code).
If the chattel was acquired at public auction or on the market or from a seller who
deals with the same kind of objects, the object only may be claimed by paying the
same price the former possessor has paid (article 934, para 2 Civil Code).

The CPTA changed the legal situation in different ways. First, registered cul-
tural property of the confederation cannot be acquired by prescription or in good
faith (article 3, para 2, lit. a CPTA).*® Second, the statute of limitations for pre-
scription of all other cultural property is 30 years (article 728, para 1% Civil Code,
amended by article 32 CPTA). Third, the CPTA extends the claim for the return of
cultural property (other than those who belong to the Confederation) lost against
the will of the owner; it is subject to a statute of limitations of 1 year after the
owner discovers the location and the the ownership of the cultural property, not
to later than 30 years after the property is lost (Article 934, para 1 Civil Code,
amended by article 32 CPTA). The two latter rules apply for the following catego-
ries of cultural property:

+ Unregistered cultural property owned by the federal state

+ Any cultural property owned by the cantons [states]

+ Any private cultural property owned by persons in Switzerland or persons
domiciled abroad

+ Foreign cultural property located in Switzerland and may be acquired by pre-
scription pursuant to the Swiss situs rule (article 100, para 1 Federal Act of
Private International Law)

In my opinion the preclusion of a good faith purchase applies not only for stolen
objects but also for entrusted objects that belong to the Confederation. Therefore,
the same rule must apply for artloans of the Federal State.

Statute of Limitations

The enforceable repatriation of smuggled art objects is—without giving up the
ownership—a guarantee of rights. Hence, an art dealer who sells smuggled art-
work is liable to the buyer, whose claim must be made 1 year after discovering the
fault—not to exceed 30 years after conclusion of the contract (article 210, para
1% Code of Obligations, amended by article 32 CPTA). This is only new with
regard to the 30-year statute of limitations. Under former Swiss private law, the
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claim expired 1 year after the discovery of the fault and still does when it comes to
other items than cultural property (article 210, para 1 Code of Obligations).

Goods on Loan

Another issue that may have an effect on art dealers, museums, and collectors are
the new rules on artloans from abroad that are exhibited in Switzerland. Only
recently, private persons have brought actions before courts against museums claim-
ing ownership of loaned artworks.’' The issue arises whether art loans from abroad
are immune against legal actions that are raised during the exhibition. In France
and Germany the return guarantee for foreign artloans was already amended in
1994 and in 1998, respectively.’” In Switzerland the CPTA now regulates the re-
turn guarantee for artloans with the effect that neither private parties nor author-
ities may make legal claims to the cultural property as long as the cultural property
is located in Switzerland (cp. article 13 CPTA). However, the return guarantee is
no duty that is foreseen by the UNESCO convention of 1970 and has to be im-
plemented into national law.

The Federal Department of Culture is competent for the issuance of a return
guarantee if the following prerequisites are met:

« It is the loaning institution in Switzerland (museum or cultural institution)
requesting the return guarantee (article 10 CPTA).

* The institution®* loaning the artwork must have its seat in a member state of
the UNESCO Convention of 1970 (article 10 CPTA).

* The request is published in the Federal Bulletin (article 11, para 1 CPTA).

* There is no objection (article 11, para 3 CPTA).

These rules are only considered for artworks that are loaned temporarily. The guar-
antee for return may be issued if the following perequisites are accomplished:

*+ No person claims ownership to the cultural property through an objection
(article 12, para 2, lit. a CPTA).

+ The import of the cultural property is not illicit (article 12, para 2, lit. b CPTA).

+ The loan agreement stipulates that the cultural property will be returned to
the contracting state of origin following the conclusion of the exhibition (ar-
ticle 12, para 2, lit. ¢ CPTA).

In the first 8 months after the enactment of the CPTA, only two return guarantees
were applied for, and both were issued.>* Finally, the guarantee of the return of
loans regulated by the CPTA shall prevent the battle on the immunity of foreign
public cultural property. The Swiss case of November 2005 on the paintings loaned
from the Pushkin Museum and exhibited in Switzerland will, therefore, remain
unique.’
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A guarantee for the return of loaned artworks from abroad will not be issued if
the cultural property was imported in Switzerland for commercial exhibitions in
galleries, art fairs or auction houses.”

Export Prohibitions?

To simplify controls at the borders the Cantons [states], which regulate the export
of cultural property within their territories,”” may connect their lists to the federal
database (article 4, para 1, lit. a CPTA).?® The contents of the cantonal registers will
not be integrated into the federal register, however. The connection to the federal
register will be made through an electronic link (article 2, para 1 Cultural Property
Transfer Regulation [CPTR]).* The cantons will decide which objects owned by the
cantons and their public institutions will be listed on the cantonal registers. Thus
the federal state is not allowed to ban the definitive export of private cultural prop-
erty out of Switzerland*° or require an export licence for a temporarily export.

Cultural property owned by the federal state (Confederation) of significant im-
portance for the cultural heritage is listed in the federal register (article 3, para 1
CPTA).*! The definitive export of such cultural property out of Switzerland is pro-
hibited (article 3, para 2, lit. ¢ CPTA). The export on a temporarily basis requires
authorization of the specialized body and is only granted for reasons, such as for
research, conservation, or exhibition (article 5 CPTA).

The private owners of art may decide whether they want to put their collections
on a cantonal register; but no canton is allowed to register privately owned cul-
tural property on a cantonal register without the consent of the owner (article 4,
para 1, lit. b CPTA). However, the canton may declare that cultural property in
their registries, including publicly owned cultural property (canton, municipality,
and public institutions such as public foundations) and privately owned cultural
property, may neither be acquired through adverse possession nor in good faith;
and they may declare that the claim of return is not subject to a statute of limi-
tations (article 4, para 2 CPTA).

Archaeological Objects and State Property

Under former law it was disputable in what moment the canton [state] became
the owner of discovered archaeological objects. One opinion required an occu-
pancy of the object, otherwise the canton does not become the owner of the ob-
ject of scientific value.*? Pursuant to the predominant opinion, however, the canton
became the owner already in the moment of the discovery of the object.*’

The CPTA follows the predominant doctrine and now states in the revised ar-
ticle 724, para 1 Civil Code, amended by article 32 CPTA:

Derelict natural bodies or antiquities of scientific value are the property
of the Canton where the items are found.
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Another improvement having influence on the art trade concerns the trade in ar-
chaeological objects discovered in Switzerland. According to article 724, para 1%
Civil Code, amended by article 32 CPTA, antiquities are inalienable and nobody
can acquire ownership of such items (res extra commercium):

Such items may not be sold without the permission of the competent
cantonal authorities. They can neither be acquired by adverse posses-
sion nor acquired in good faith. The claim for return is not subject to a
statute of limitation.

Art Trade in Switzerland
Pursuant to article 16, para 1, lit. a—b CPTA

In the art trade and auctioning business, cultural property may only be
transferred when the person transferring the property may assume, under
the circumstances, that the cultural property,

a. was not stolen, not lost against the will of the owner, and not illegally
excavated.
b. not illicitly imported.

In addition, according to article 16, para 2 CPTA,

Persons active in the art trade and auctioning business are obliged,
a. to establish the identity of the supplier or seller and require a written

declaration from the same of his or her right to dispose of the cultural
property;

b. to inform their customers about existing import and export regula-
tions of the contracting states;

¢. to maintain written records on the acquisition of cultural property by
specifically recording the origin of the cultural property, to the extent
known, and the name and address of the supplier or seller, a description
as well as the sales price of the cultural property;

d. to provide to the specialized body all necessary information on ful-
filling this duty of diligence.

The duties of care apply to any person active in the art trade and auction business.
Pursuant to article 1, para CPTR (Regulation to the CPTA), only a narrow cat-
egory of persons must follow the aforemenioned legal duties, particularly the first
duty listed:

* Natural persons domiciled in Switzerland and corporations with its seat in
Switzerland, and which
+ are obliged to register in the trade register, and
+ acquire cultural property for purposes of resale on their own account, or
procure trade in cultural property for the account of others (article 1, para
e, no. 1 CPTR); and
+ Natural persons domiciled abroad and corporations with its seat abroad, and
+ carry out more than 10 transactions with cultural property, and
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+ achieve gross revenues of more than CHF 100,000 (which corresponds at
about to $125,000,000), and

* acquire cultural property for purposes of resale on their own account,
or procure trade in cultural property for the account of others (article 1,
para e, no. 2 CPTR).

This high demand on the good faith and due diligence, respectively, for the ac-
quisition of cultural property is only required by law if the piece of art has a value
of CHF 5,000 (which corresponds at about to $4,000) or more (article 16, para 2
CPTR).

The legal duties that have to be followed by certain persons can be understood
as an institutional increase of the codes of ethics that were initialized by the art
trade in the past. Members of professional associations, such as the Swiss Associ-
ation of Dealers in Antiques and Art (SADAA), must check the identity of the
seller and clarify whether the object has been stolen or illegally exported.** A duty
for the art dealers to notify any offer for sale of artworks having a suspicious or-
igin has not been codified, however. On the contrary, since December 28, 2001, in
the member states of the EU, the Directive 93/308/EEC on money laundering is
also effective for art dealers and auction houses if the work of art has a value more
than EUR 15,000.*

Similar regulations exist for museums.*® Not only private institutions have im-
posed the codes of ethics; Swiss courts have also imposed duties of diligence for
the trade in art. The Swiss Federal Supreme Court created some rules for the se-
rious art trade and requires a high demand on the good faith purchase (see article
3, para 2 Civil Code) in concrete terms.*” From my point of view, any purchaser
shall be obliged to counsel the authoritative databases on stolen artworks, such as
the Art Loss Register,*® to satisfy the high demand on good faith. Finally, it must
be mentioned that people trading in art and working in the auction industry must
store records and receipts for 30 years (article 16, para 3 CPTA).

The Federal Department of Culture has a powerful competence concerning the
control of galleries. The specialized authority has access to business rooms and
storage areas of persons active in the art trade and auctioning business (article 17,
para 1 CPTA). In my opinion the federal authorities are not empowered to seize
any cultural objects, because the authorities will file a complaint with the compe-
tent criminal prosecution authorities if they have reasonable suspicion of criminal
activity (article 17, para 2 CPTA).

SUMMARY
The effects of the CPTA and the amended regulations of the Civil Code on the art

trade are substantial. Art dealers, collectors, and museums should know about the
following issues:
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+ The CPTA enforces foreign export bans in Switzerland. It does not matter
whether the illegal exported object is stolen. Objects that are only stolen abroad
but not smuggled are not affected by the bilateral agreements that will be con-
cluded between Switzerland and other signatories of the UNESCO convention.

+ Claims in Switzerland for return of foreign illegally exported cultural prop-
erty or claims before foreign courts for the return of illegally removed cul-
tural property to Switzerland are only successful when there is an agreement
(on the import and return of cultural property) between the forum state and
the claiming foreign state. The agreement must be performed before the ille-
gal export and illegal import occurred. Like Switzerland, the claiming state
must be a member state of the UNESCO Convention of 1970.

+ The CPTA does not change the duty of diligence for the art trade. It only

codifies the preexisting rules that were created by case law and also stated in

not binding self-regulations of public museums and private institutions such
as art dealer associations. The demand on good faith is substantially high when
it comes to the purchase of cultural property. The duties stipulated by the

CPTA and CPTR only apply to certain categories of persons and, further-

more, only when the traded piece of art has a value of at least CHF 5,000.

Derelict objects or antiquities of scientific value are the property of the canton

where the items are found. Under current law it is undoubtful that the can-

tons [states] become the owner of archaeological objects in the moment of
the discovery of the items.

Registered cultural property that belongs to the Federal State and archaeolog-

ical objects, which belong to the canton by law, can neither be acquired by

prescription nor acquired in good faith. The claim for return is not subject to

a statute of limitations. They are so-called res extra commercium.

+ The claim for return of stolen cultural property is subject to a statute of lim-
itations of 30 years after the property is lost.

* The return guarantee for foreign art loans may be issued if the object comes
from both public and private institutions. The same is considered for art-
works borrowed from private collections. As long as the artloan is located in
Switzerland, no private party or authority may make legal claims to the cul-
tural property.
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UNESCO Convention of 1970 (supra n. 8):

(a) rare collections and specimens of fauna, flora, minerals and anatomy, and
objects of paleontological interest; (c¢) products of archaeological excavations
(including regular and clandestine) or of archaeological discoveries; (e) antiq-
uities more than one hundred years old, such as inscriptions, coins and en-
graved seals; (g) property of artistic interest, such as (i) pictures, paintings and
drawings produced entirely by hand on any support and in any material (ex-
cluding industrial designs and manufactured articles decorated by hand), (ii)
original works of statuary art and sculpture in any material, (iii) original en-
gravings, prints and lithographs, (iv) original artistic assemblages and mon-
tages in any material; (h) rare manuscripts and incunabula, old books, documents
and publications of special interest (historical, artistic, scientific, literary, etc.)
singly or in collections.

24. See Attorney General of New Zealand v. Ortiz, supra n. 12; see also Kingdom of Spain v. Christie,
Manson & Woods Ltd., [1986] 1 Weekly Law Reports 1120 (Chancery Division); [1986] 3 All En-
gland Law Reports 28: The attorneys of the Republic of Spain did not claim the return of the ille-
gally exported painting Marquesa de Santa Cruz by Francisco Goya (1746-1828) but claimed the
official statement that the painting was illegally exported.

25. The storage of cultural property is considered import in terms of article 19(3) CPTA.

26. Because this claim is based on public law, the new provision on jurisdiction amended in the
Swiss Federal Act on Private International Law of December 18, 1987, Systematische Rechtssammlung
no. 291 (PILA, article 98a), should have been inserted in the CPTA and not in the PILA.

27. Whether the smuggled good has been stolen, as well, is not significant for the application of
the CPTA and therefore for the determination of the amount of compensation.

28. See n. 26, supra. For an English translation see American Journal of Comparative Law 37 (1989):
193; and Karrer, Private International law, 31.

29. In Winkworth v. Christie, Manson & Woods Ltd., supra n. 14, the acquisition of the stolen
Japanese artworks in Italy (and therefore under Italian law) was not contrary to English public
policy.

30. The classification to inalienable chattels (res extra commercium) is not new to Swiss law. Since
1998 Swiss Federal law has known the inalienability of federal archives. See article 20 of the Federal
Act on Archiving of June 26, 1998, Systematische Rechtssammlung no. 152.1.

31. Two paintings by the Austrian expressionist Egon Schiele (1890-1918) were seized in New
York City after the heirs of the former owner alleged that they were the rightful owners of the art-
works. See United States of America v. Portrait of Wally, a Painting by Egon Schiele, Defendant in Rem
[Wally I], 105 E Supp. 2nd 288 (S.D.N.Y. 2000). For a detailed presentation, see Lufkin, “Why Nazi
Loot,” 305-17; and Lufkin, “Whistling,” 207-30. For the legislation see § 12.03 New York Arts and
Cultural Affairs Law, reprinted in McKinney’s Consolidated Laws of New York Annotated, Book 3B, St.
Paul, Minnesota (1984): 28 et seq., and 2004 Cumulative Annual Pocket Part, 33 et seq.: “No process
of attachment ... or any kind of seizure shall be served or levied on any work of fine art while the
same is en route to or from, on while exhibition ... nor shall such work of fine art be subject to
attachment, seizure, levy or sale, for any cause.”

32. For France, see Act no. 94-679 of August 8, 1994, Official Journal 10/08/1994, 11668; and,
e.g., Arrété of December 16, 2005, relatif a Uinsaisissabilité de biens culturels, Official Journal no. 156
of 07/07/2004, 12274: Three paintings from the Museum of Modern Art, New York, for the exhibi-
tion Picasso et Dora Maar, from February 14, 2006, until May 23, 2006, Musée national Picasso,
Paris. For Germany see § 20 Act of August 6, 1955, Bundesgesetzblatt (1955 I): 501, amended by
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article 2(3) Act of October 15, 1998, Bundesgesetzblatt (1998 I): 3162; and Act of July 8, 1999, Bundes-
gesetzblatt (1999 1): 1754, at 1757; reproduced in Kunstrecht und Urheberrecht (1999): 282. Further-
more, in Belgium, a return guarantee was enacted in 2004: Act of June 14, 2004, Loi modifiant le
Code judiciaire en vue d’instituer une immunité d’exécution a I'égard des biens culturels étrangers ex-
posés publiquement en Bélgique, Moniteur Belge of 29/06/2004.

33. Not only private or public institutions may be loaners, but also natural persons. Cf. article,
para 1, lit. d CPTR.

34. Bundesblatt (2005): 6963: application of 23/11/2005 concerning engravings and long case clocks
from the Musée Pierre Le Grand and the Musée d’anthropologie et d’ethnographie (Kunstkamera)
de ’Académie des sciences de Russie, St. Petersburg, for an exhibition at the Musée historique, Lau-
sanne; Bundesblatt (2005): 7509: application of 29/11/2005 concerning five paintings by Max Beck-
mann (1884-1950) loaned from the Saint Louis Art Museum, St. Louis, Missouri, USA, for an
exhibition at the Zentrum Paul Klee, Bern, Switzerland.

35. The 55 paintings from the Pushkin Museum were shown at the exhibition “La peinture
Frangaise” between June 17 and November 13, 2005, at the Foundation of Pierre Giannada, Mar-
tigny, Switzerland. The paintings were seized at the demand of a Swiss company, which is a creditor
of the Russian Federation. On November 16, 2005, the judicial seizure was abolished by the Swiss
Government, and the artworks were transported back to Russia. The decision was based on article
184, para 3 of the Swiss Constitution, which holds that the government “may decree in the interest
of the country.” This decision might be correct in the light of the international exchange of cultural
property but might be false when it comes to the law. To this case see Neue Ziircher Zeitung Novem-
ber 17, 2005, 13; and November 18, 2005, 15; Weller, “Freies Geleit,” 25. To the immunity of state
cultural property see Candrian, Limmunité, 249 et seq.

36. For example., in December 2004, a judicial prohibition prevented the auction of an auto-
graph of Sergei Rachmaninov (1873-1943) that was found in Switzerland and should have been
sold at Sotheby’s in London; cp. Huscher, “The Lost Manuscript,” 50A.

37. Only in eight cantons (Bern, Basel-Landschaft, Freiburg, Graubiinden, Jura, Schwyz, St. Gallen,
and Tessin) a permission for the export of registered cultural property is required. See Weber, Un-
verduferliches Kulturgut, 232-34.

38. To the cantonal cultural property registers see Weber, Unverduferliches Kulturgut, 19-28.

39. See Weber, UnverdufSerliches Kulturgut, 19-28.

40. The cantonal regulations apply not only for the intercantonal legal commerce but also for the
trade with foreign countries. Accordingly, the federal state is competent to regulate customs, a canton
may not prevent a protected cultural property from leaving the Swiss state border; see Rascher, Kul-
turgiitertransfer, 12, 112.

41. Presently, it remains unclear what cultural property in (federal) state property will be regis-
tered. Since most of the federal artworks are located in public buildings, and since its number is
small in comparison to private cultural property, in my opinion the significance of the registration
in the federal list must not be overrated.

42. For this minor doctrine see Liver, “Art. 724 ZGB,” 367, footnote 4.

43. For the predominant doctrine see, e.g., Ammann, Fundrecht, 92; Schwander, “Art. 724 ZGB,”
3; Rey, Grundlagen, no. 1881a.

44. See article ITI.1 Code of Ethics of May 27, 2000, of the Swiss Association of Dealers in An-
tiques & Art (SADAA); http://www.vsak.org/english/frameseite_1_e.htm (only in German; accessed
March 28, 2006). See also article 12 of the Code of Ethics and Practice of July 4, 1993, of the Inter-
national Association of Dealers in Ancient Art (IADAA); reprinted in The Art Newspaper, October
1994, 20. See also article 1 of the [UNESCO] International Code of Ethics for Dealers in Cultural
Property (of November 1999); reprinted in Art Antiquity and Law 5 (2000): 383.

45. Cp. article 2a no. 6 Council Directive 91/308/EEC of June 10, 1991, on prevention of the use
of the financial system for the purpose of money laundering, Official Journal L 166/77 of 28/06/
1991, amended by article 1 Directive 2001/97/EC of the European Parliament and of the Council of
December 4, 2001, amending Council Directive 91/308/EEC on prevention of the use of the finan-
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cial system for the purpose of money laundering, L 344/76 of 28/12/200: Member states shall ensure
that the obligations laid down in this directive are imposed on the following institutions: “dealers in
high-value goods, such as precious stones or metals, or works of art, auctioneers, whenever payment
is made in cash, and in an amount of EUR 15,000 or more.”

46. See Code of Ethics of the International Council of Museums (ICOM) of November 4, 1986,
revised in 2004, article 2.3 reads as follows:

Every effort must be made before acquisition to ensure that any object or spec-
imen offered for purchase, gift, loan, bequest, or exchange has not been illegally
obtained in or exported from, its country of origin or any intermediate country
in which it might have been owned legally (including the museum’s own coun-
try). Due diligence in this regard should establish the full history of the item
from discovery or production.

See http://icom.museum/code2004_eng.pdf (accessed March 28, 2006).

47. The concretization concern article 934, para 2 Civil Code. In general, the standard for due
diligence is significantly high when it comes to the trade in used objects. See Swiss Supreme Court
24 September 1987, Entscheidungen des Schweizerischen Bundesgerichts 113 11 397, at 399—400, ref-
erence 2b. This law was applied to the trade in antiques, see Swiss Supreme Court March 5, 1996,
Entscheidungen des Schweizerischen Bundesgerichts 122 1II 1, at 4, reference 2: Sale of an antique
collection of arms. Finally, the Swiss Federal Supreme Court confirmed the higher demand on the
duty of diligence for purchase of art, see decision of April 1, 1997, Entscheidungen des Schweiz-
erischen Bundesgerichts 123 11 134, at 142, reference 6d = La Semaine judiciaire 119 (1997): 529, at
536-37: In the particular case, the purchaser could not prove his good faith concerning the purchase
of a painting by Alexandre-Frangois Desportes (1661-1743) which was stolen in France.

48. See also www.artloss.com (accessed March 28).
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