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controls, or approves acts of private individuals that, if committed by the state,
would amount to a violation of international law.5 As Dinstein rightly observes in
his final statement, ‘it is crucial that the law is not outstepped by the march of events’
(p. 287). The same must apply to the Israeli settlements.

Like its predecessors, the book impresses by its rich and plentiful case references,
a sharp sophisticated argumentation, and an easily traceable structure combined
with a crystal-clear and picturesque writing style enjoyable for both academics and
practitioners alike. The biggest plus, however, is that the book is, with 287 pages,
rather short and this is not to the disadvantage of its content. In sum, it is a pleasure
to read it.
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The concept of customary international law must surely be counted among the more
difficult, if not outright enigmatic, topics of international law. Uncertainties abound
on almost every aspect of custom,1 including its formation, change, and extinction;
the relationship between its two constituent elements; and its legal character. For
instance, it is unclear how many states are needed to create a rule of customary
international law. Nor is there agreement on what role state consent plays in the
formation of customary rules on how one is to determine the existence of the
subjective element of custom, opinio juris; or on what its relative weight should be
in relation to its objective element, state practice. It is not surprising, therefore, that
customary international law makes for a perfect case study in the indeterminacy
of international law more generally, leading Martti Koskenniemi to proclaim that
‘modern legal argument lacks a determinate, coherent concept of custom’.2 This is
certainly not for the lack of trying. Despite occasional warnings about its imminent
demise as a source of international law, in recent decades, commentators have turned
out a steady supply of articles, textbook chapters, special courses, and monographs
on the mysteries of customary international law.

Customary International Law: A New Theory with Practical Applications by Brian D.
Lepard of the University of Nebraska is the latest addition to this body of literat-
ure. The purpose of the book, which is the second instalment of the ASIL Studies

5 United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), Judgment of 24 May 1980,
[1980] ICJ Rep. 3, at 34, paras. 69–71; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment of 27 June 1986, [1986] ICJ Rep. 14, at 54, para. 115.
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2 M. Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (2005), 409.
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in International Legal Theory series launched in 2009, is to develop a compre-
hensive and consistent theory of customary international law that resolves some
of the conceptual and practical difficulties noted above. At the heart of this new
theory lies a novel definition of ‘custom’: according to Lepard, a norm of custom-
ary international law ‘arises when states generally believe that it is desirable now
or in the near future to have an authoritative legal principle or rule prescribing,
permitting, or prohibiting certain conduct’ (p. 8). This definition places the em-
phasis firmly on opinio juris. Lepard suggests that the requisite belief of states is
sufficient to create a customary norm, regardless of whether it satisfies a separate
requirement of consistent practice. In fact, he urges us to rethink the concept of
customary international law in a way that, essentially, does away with state practice
as a separate constituent element. Instead, state practice should be considered as
evidence for the existence or non-existence of opinio juris, that is, the belief by states
that it is desirable to establish, now or in the near future, an authoritative rule of
law.

Lepard’s principal aim is to offer an interpretative framework that better resolves
the conceptual contradictions and difficulties of customary international law than
do the traditional theories. Of course, in doing so, he is not the first to recommend
that one of the two traditional elements of custom should be discarded in favour
of the other.3 What, then, justifies his claim that his is a ‘new’ theory? Above all,
it is the adoption of a more refined understanding of the level of proof required to
demonstrate the existence of opinio juris.

To better understand the nature of customary law, Lepard suggests that it is
helpful to clarify the concept of legal authority and, more specifically, the sense
of obligation that motivates compliance with legal norms. Relying on the work of
legal philosophers, including that of Joseph Raz, he first draws a distinction between
mandatory norms that have binding authority and therefore demand full compliance
and norms that have persuasive authority and therefore only partially pre-empt other
reasons motivating an actor’s behaviour. Adopting this more nuanced view of the
pre-emptive effect of legal norms implies not only that the impact of different
customary norms on the behaviour of states is not uniform, but also that this
gradation in their authority does not call into question their quality as rules of
law. Recognizing that legal rules may have either binding or persuasive authority
thus yields a more inclusive definition of what constitutes a norm of customary
international law.

Second, Lepard suggests that one key reason motivating actors to accept author-
itative rules of law is their desire to facilitate collective action among themselves.
He relies on game theory to establish a series of presumptions about the desirability
of instituting authoritative rules to resolve different coordination problems in situ-
ations in which states have not clearly expressed their views on the need for such

3 In his famous article on instant custom, Bin Cheng suggested that ‘international customary law has in
reality only one constitutive element, the opinio juris’; see B. Cheng, ‘United Nations Resolutions on Outer
Space: “Instant” International Customary Law?’, (1965) 5 Indian Journal of International Law 23, at 36. Maurice
Mendelson, by contrast, sees ‘no particular reason to insist on proof of the presence of opinio juris’ in clear-cut
cases; see M. H. Mendelson, ‘The Formation of Customary International Law’, (1998) 272 RdC 155, at 292.
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rules. For instance, in the case of harmony games, where the actors are capable of
achieving an optimum outcome regardless of the each other’s decisions, authoritat-
ive rules are not necessary to ensure their mutual co-operation. One can therefore
safely assume that states generally are reluctant to develop customary norms in
such circumstances. By contrast, authoritative rules may help to resolve a prisoner’s
dilemma – that is, a situation in which a strong incentive exists for individual actors
to defect from co-operation. In such cases, it can be presumed that states consider
customary norms to be desirable as long as they are backed by credible sanctions
capable of ensuring continued compliance.

Third, Lepard proceeds to add an ethical dimension to his concept of custom-
ary international law. In his view, it is necessary to refer to moral principles when
determining the existence of custom, partly because existing customary rules are
often inspired by ethical principles and partly in order to encourage the develop-
ment of norms that reflect the moral aspirations of the international community.
Accordingly, he proposes that we should rely on fundamental ethical principles
supported by international legal texts for ascertaining and making presumptions
about the views of states where these are unclear. If an alleged norm directly and
significantly furthers fundamental ethical principles, this should give rise to a pre-
sumption that states desire to establish it as an authoritative rule of law, whereas, if
an alleged norm conflicts with fundamental ethical principles, this should give rise
to a contrary presumption.

The significance of the foregoing arguments is that they enable Lepard to adjust
the level of evidence required to prove the existence of opinio juris, depending on
the nature of the norm, its content, and context. Since customary norms’ having
persuasive authority does not necessarily demand full and absolute compliance,
the evidence needed to support a claim that states have agreed to abide by such
norms need not be as compelling as in the case of customary norms’ having a
binding or pre-emptive character. Thus, Lepard can convincingly argue that the
‘Universal Declaration [of Human Rights] and other evidence point to a belief by
States that they have a strong persuasive legal obligation to protect all the rights
it proclaims’ (p. 327), whereas the same evidence would not suffice to sustain an
argument that states have agreed to be fully bound by the Universal Declaration.
Similarly, the various presumptions established about states’ views concerning the
desirability of initiating customary norms permit him to fine-tune some of the
criteria traditionally applied to state practice as an element of custom. For example,
a higher degree of uniformity in state practice should be required in situations
perceived by states as prisoner dilemmas, as the establishment of an authoritative
rule to resolve the dilemma is not the preferred outcome of any state. In the case
of co-ordination problems, there is no need to insist that practice should be of
substantial duration, as the purpose of adopting authoritative norms to address
such problems is to settle on one option out of a range of alternative solutions
quickly.

The theory sketched here has much to commend it. International lawyers and
courts frequently rely on untested assumptions about the position of state practice
and opinio juris at the expense of carrying out detailed investigations into these
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matters. The International Court of Justice is certainly no stranger to this. In essence,
what Lepard’s new theory offers is not a sliding scale between state practice and opinio
juris, more of one compensating for less of the other,4 but a more sophisticated matrix
of rebuttable presumptions about the level of evidence required to demonstrate
the existence of opinio juris in circumstances under which states have not made
their own views clear. The theory is both descriptive and prescriptive in the sense
that it promises a better analytical understanding of existing practice, but it is
also one that does not stifle the progressive development of new norms through
legal reasoning.

At the same time, the book does suffer from certain weaknesses. Lepard
adopts an uncompromisingly state-centric view that relegates the role of in-
ternational organizations in the formation of customary international law
to that of mere spectators. While he recognizes that international organiza-
tions serve as a convenient vehicle for state practice, there is no systematic appre-
ciation that international organizations are also bound by customary international
law and, as such, contribute to the formation of custom in their own right. Although
the distinction between persuasive and binding norms captures an important di-
mension of law that a strictly binary view of customary international law as either
‘law’ or ‘non-law’ cannot, the difference in the legal impact of these two types of au-
thoritative norm could have been explored in greater detail. As it stands, the concept
of persuasive and binding norms at times seems to mask nothing more than a distinc-
tion between norms’ imposing strict obligations of result and norms’ imposing looser
obligations of process. Some may also take issue with the ethical aspects of Lepard’s
theory, particularly the way in which he places the principle of ‘unity in diversity’
at the heart of the international legal system, while others may disagree with redu-
cing the traditional two-element concept of customary international law to a single
element.

To be fair, none of these maladies is incurable. In particular, it is worth emphasizing
that Lepard does not suggest that we should ignore state practice altogether, but only
that we should regard it as an integral aspect of opinio juris rather than as a separate,
self-standing element. In principle, this approach should not be too controversial:
the traditional theory does not insist on opinio juris as a separate element of custom
either, but as proof of a certain type of state practice, namely practice performed out
of a sense of legal obligation. Lepard’s theory may be at its most useful if understood
as a contribution towards establishing more robust standards of proof of opinio juris.
It is also worth noting that the book adopts a Dworkinian perspective in the hope
of constructing a theory that best explains, justifies, and interprets the concept of
customary international law in a coherent fashion (see p. 11). It is meant to offer
a better, not necessarily a flawless, depiction of the subject. Indeed, if Koskenniemi
is to be believed, our theories of custom are forever condemned to hover between
normativity and concreteness, perpetually collapsing from one opposite into the

4 F. L. Kirgis, ‘Custom on a Sliding Scale’, (1987) 81 AJIL 146; for a more refined, but similar, approach, see A. E.
Roberts, ‘Traditional and Modern Approaches to Customary International Law: A Reconciliation’, (2001) 95
AJIL 757.
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other. On this account, a unified theory of custom is an ideal at best and a chimera
at worst that we must keep chasing, but will never see fulfilled. Be that as it may,
Customary International Law: A New Theory with Practical Applications contains some
excellent ideas, particularly about utilizing insights from game theory, and makes
a valuable contribution to the existing literature. However, those of us who have
recently set exam questions on the riddles of customary international law can rest
assured that not even this book will solve them all.
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This valuable handbook, a revised version of a manual originally published in
1999, is one of the products of the establishment in 1997 of the Project on In-
ternational Courts and Tribunals (PICT), a joint creation of the Center on Inter-
national Cooperation (CTC) at New York University and the Foundation for Inter-
national Environmental Law and Development (FIELD) at the School of Oriental
and African Studies, University of London. Taking account of the enormous in-
crease in recent years in the number of international bodies that may be called
‘tribunals’, of one sort or another, it sets out to make accessible in one exhaustive
compilation all useful information relating to virtually every existing international
tribunal. In this, it meets a real need; as observed in the introduction, ‘Many aca-
demics and practitioners . . . are familiar with selected bodies, but few are informed
about the range of international judicial and quasi-judicial bodies now available’
(p. x).

The introduction to the manual further explains that in order to select the in-
formation to be included for each tribunal, ‘it was considered appropriate to place
oneself in the position of a potential user of the body, or someone who wanted to
obtain the most basic information on the various bodies’, and the manual thus ‘seeks
to answer the most commonly asked questions’ (p. xvii). Fourteen such questions
are identified, including not only the address and contact details, indication of gov-
erning instruments, nature of jurisdiction, etc., but also such matters as powers to
indicate provisional measures, possibility of third-party intervention, and financial
aspects. Despite a disclaimer that the manual ‘does not strive to be comprehensive’,
its coverage of tribunals is as complete as any practitioner or researcher could ask
for: successive parts cover global courts (ICJ, ITLOS, WTO, DSB); arbitration insti-
tutions (PCA, ICSID); international criminal courts and tribunals (ICC, ICTY, ICTR,
and the special bodies created for Sierra Leone, Cambodia, and Lebanon); regional
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