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Abstract
Fintech risks have a special type of structure and formation mechanism; regular updates and a
complete financial legal system are needed to implement an effective legal governance. China’s
fintech development is leading the world, but its lagging legal development does not match its
rank in the field. Due to the difficult co-ordination of regulatory goals, unclear allocation of
regulatory power, insufficient risk identification, and incomplete regulation tools, China’s legal
governance on fintech risks has been swinging between the paths of suppressive, indulging, and
adaptive regulation. It is urgently necessary to follow the fintech-risk law and fully tap into the
local resources and explore the intervening path with more proactivity, foresight, and refined
characteristics, through specification of the legal status and governing power of the intervening
entity, the institutional basis and legal effect of interventional means, and the governing key and
constitutional rules of intervening objects, to establish a legal-governance system on fintech
risks that is innovation-friendly, regulatorily effective, and safe at the bottom line, fully covering
the whole process.
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1. INTRODUCTION

In recent years, fintech, with its essential characteristics of in-depth integration with
informative technology and financial industries, has been developing prosperously. With
the accelerated iteration of underlying technology such as big data, artificial intelligence,
blockchain, and their wide application in various financial-business scenarios, fintech
has become an important driver of innovation and transformation of the financial industry.

• This paper is the staged result of the Chinese National Social Science Fund Project, “Research on the
Major Theoretical and Practical Issues of China’s Internet Financial Market Access and Supervision Legal
System” (Grant No. 16BFX98) and the Ministry of Education Youth Foundation Project on Humanity and Social
Science Research “Research on the Supervision Response to the Fintech Applications from the Perspective of
Risks Prevention” (grant No. 18YJC820083) and supported by the Fundamental Research Funds for the Central
Universities.

* Associate Professor of Law at Wuhan University and Deputy Director of Wuhan University Institute of
Cyberspace Governance. He has research interests on financial regulation and company law.

** Professor of Fudan Law School. Her research interests are on fintech law, data protection, and tax law. Please
direct all correspondence to Duoqi Xu, Room 422, Leo KoGuan law building, 2005 Song Hu Road, Xin Jiang Wan
Campus, xuduoqi@fudan.edu.cn. The authors are very grateful for the proofreading of the paper by PhD candidate
Firoz Ehsan at Shanghai Jiao Tong University and Tang Feng at Wuhan University.

Asian Journal of Law and Society, 7 (2020), pp. 275–304
doi:10.1017/als.2020.14

© Cambridge University Press and KoGuan Law School, Shanghai Jiao Tong University

First published online 12 August 2020

https://doi.org/10.1017/als.2020.14 Published online by Cambridge University Press

mailto:xuduoqi@fudan.edu.cn
https://doi.org/10.1017/als.2020.14
https://doi.org/10.1017/als.2020.14


The popularization of mobile payment, P2P lending, big-data credit investigation, and other
financial technologies, as well as the active investment and acquisition activities in the
fintech field, have enabled China to occupy an important position in the global fintech-
development layout.1 However, with the ever-changing technological innovations, the reckless
worship of fintech and its constantly appearing risk events have reflected the current weak con-
sciousness of fintech-risk prevention and institutional deficiency. Discovery of the legal gov-
ernance of fintech risk, using the complete legal system to effectively control and prevent
various risks of fintech innovation, and realizing the balance and co-ordination between tech-
nological innovation and risk prevention have become the basic preconditions and important
guarantees for the healthy development of the fintech industry. For China, introspection of the
current deficiency of a risk-governance model and path, and fully mining the local resources to
establish the localized legal-governance system of fintech risk are also realistic demands for
further improvement of the financial legal system that is suitable for fintech.

2. IMPLICATION OF FINTECH RISK AND THE BASIC LOGIC
OF LEGAL GOVERNANCE

Fintech means the new business models, new technological applications, and new products
and services that generate major influence on financial markets and financial services sup-
plied through the innovation of the financial system promoted through the transformation of
technological tools.2 To understand it in a broad sense, fintech has generally experienced
three development stages.3 The first stage was the financial information-technology stage,
meaning relying on the development of information technology and using the technologies
and means of electronization and informatization to provide software and hardware support,
services, and solutions to the financial industry. The automated teller machine (ATM),
point-of-sale terminal (POS), electronic registration and settlement system, and so on were
all products of that stage. The second stage was the Internet-finance stage, meaning the
in-depth integration between network technology and financial business; it began to provide
a convenient channel for the interconnection of the asset side, transaction side, payment side,
and fund side, and formed the carrier and business type of new-type financial business
relying on Internet and mobile terminals. P2P lending, mobile payment, equity-based
crowdfunding, online investment, and other Internet-finance models all used the application
of Internet technology to realize information sharing and business matching, and explored
the model and channel of the traditional financial industry. The third stage was the advanced
fintech stage, meaning using big data, cloud computing, artificial intelligence, blockchain,
mobile Internet, and other new-generation information technologies to change the traditional
financial-information-processing procedures, investment decision-making process, and
credit intermediary roles, using automation, intelligence, decentration, and other methods
to profoundly transform the traditional financial-market infrastructure and financial-
transaction forms, so as to extensively enhance financial efficiency and improve financial
services. The quantitative trading, AI-Advisor, big-data credit investigation, virtual

1. KPMG (2019).

2. Financial Stability Board (2017).

3. Hong Kong Stock Exchange (2018).
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currency, etc. that appeared at this stage all reflected the profound transformation that
new-type information-technology application brought to the financial industry. Fintech
has abundant potential application scenarios; the exponential growth and accelerated itera-
tion of underlying technology enable fintech to more profoundly integrate with financial
infrastructure and financial-business processes, to widely apply to the financial industry
and the transaction field, and to further optimize information asymmetry, transaction costs,
credit, and other solutions to the inherent difficulties in the financial market. However, it is
like two sides of a coin: while enhancing the quality and increasing the efficiency of the
financial market, fintech itself also has risks that cannot be ignored.

2.1 Moral Hazard

A moral hazard is where one party is responsible for the interests of another, but has an
incentive to put his or her own interests first. Inadequate control of moral hazards often leads
to socially excessive risk-taking and excessive risk-taking is certainly a recurring theme in
the current financial crisis.4 Similarly, technology itself is neutral, but the R&D and appli-
cation processes will inevitably be intervened and affected by corresponding entities; the
interest demand and values of fintech companies and financial institutions will be inevitably
packed into certain fintech along with codes. Although fintech could overcome and solve the
market frauds for information asymmetry by itself, in the application process of fintech, the
developers and users of fintech may be engage in dishonest behaviours based on their own
interests. By relying on the “technology black box,” fintech companies may implement
unauthorized search or use of user data, set unfair algorithms, or have other behaviours
harming the interests of financial consumers; the new-type transaction methods emerging
by relying on fintech may also become a hotbed for market frauds due to insufficient infor-
mation disclosure and incomplete appropriateness management, so as to breed new-type
moral hazards.5

2.2 Technical Risk

The technical attributes of fintech itself determine that it is difficult to completely eliminate
technical risks due to its incompleteness and vulnerability of technology, and fintech will
inevitably generate technical leaks in the process of R&D, application, operation, and
maintenance because it involves many entities with varying technical capabilities. This
opens consumers and other participants up to new vulnerabilities ranging from identity theft
to closely targeted advertising and fine-grained price discrimination.6 Meanwhile, fintech
may have vulnerability due to the negative effect or technical characteristics of its
underlying technology, so as to generate technical risks. Fintech’s technical incompleteness
attribute and network-security threat and other inherent defects, as well as the algorithm
black box and real-time data processing or other technical characteristics, may all become
important causes to lead to technical risks.

4. Dowd (2009), p. 142.

5. Yuan & Deng (2019), p. 13.

6. Bradley (2018), p. 72.
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2.3 Legal Risk

Fintech is changing finance in fundamental ways, from investment management to capital
raising to the very form of currency itself.7 The application of fintech will hasten the birth of
new-type financial-transaction models and brand new rights and obligations structures;
due to the lagging and incompleteness of changes to the legal system, it is easy to cause
non-adaptation and non-co-ordination between fintech innovation and legal-system
operation, so as to produce legal risks. Specifically, under the strict access control of the
financial industry, fintech companies are unable to directly put fintech into use without
obtaining corresponding financial-business admission8; while the entity status and rights
and obligations of fintech companies in the financial legal system are unclear so far, their
participation in financial activities may face uncertainty in legal evaluation. Meanwhile,
because the application of fintech will transform the traditional financial-transaction model,
no matter whether it is AI-Advisor based on an artificial-intelligence algorithm or the
issuance of tokens based on blockchain technology, they all have different degrees of
deviation from the existing regulatory system; under the circumstance that the legal system
and regulatory rules are not updated in a timely way, the application of fintech will also have
certain compliance risks. Besides, once the fintech with highly integrated technology and
business has any technical failure in the application process, which causes harming of
financial consumer interests, it would usually be difficult to have a clear division of legal
liabilities between the technical entity and the business entity, so it is also easy to cause
disturbance in bearing legal liabilities.

2.4 Systematic Risk

The term “systemic risk” is a widely used, poorly understood concept. Systemic risk
generally refers to the probability that economic shocks in one part of a financial system
can lead to shocks in other parts of that system.9 Although the application of fintech is
still at the preliminary stage, it will still generate a huge potential influence on the
macro-financial stability.10 Because fintech companies have the characteristics of being
small, dispersed, and closely interconnected, having weak internal governance, insufficient
prudential regulation, etc., fintech companies are currently wandering within the grey area of
financial regulation, which causes their intrinsic attributes of lacking risk-control capability
but actively engaging in risk-taking behaviours. Meanwhile, the application model of fintech
also provides the soil and path for the generation and transmission of systematic risk; on the
one hand, because fintech is usually realized based on the Internet-technology and network
system, once any link has problems due to technical fault or malicious attack, it will
cause the failure and risk of the entire system; on the other hand, as fintech needs to widely

7. Magnuson (2018), p. 1174.

8. See e.g. JD Finance (Beijing JD Financial Technology Holdings Co., Ltd), a leading enterprise in the Chinese
fintech industry, which changed its name to JDDT (JD Digital Technology Holdings Co., Ltd), although they claimed
that it was a strategic adjustment to the company, but the actual background was that Beijing City cleared and rectified
the use of words such as “finance, financial service, fund,” etc. in company names or the business scope of non-
financial enterprises.

9. Levitin (2011), p. 444.

10. Financial Stability Board, supra note 2.
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interconnect with the traditional financial industry, the individual risk of business failure or
technical failure is also extremely vulnerable to generating a domino or Herd-behaviour
effect and transmitting this to the entire financial system. When fintech obtains market
importance due to its high-speed development and huge scale, or when the traditional
financial system widely depends on the technical supply of certain fintech, there will be
the possibility of causing systematic risk, damaging financial stability.11

From the perspective of system theory, the generation mechanisms of various risks of
fintech have their intrinsic continuity and hierarchy. The essence of fintech is the profound
integration between technology and finance—it has the dual attributes of information tech-
nology and financial business, but technology is the core content of fintech and business is
the application field of fintech; these two aspects have different risk-generation mechanisms
and risk modalities, while new risk forms are derived due to the integration of the two. The
authors believe that fintech risk has three levels: intrinsic risk, application risk, and deriva-
tive risk. Intrinsic risk is a risk of fintech generated from its technical essence: it is a static
and isolated risk generated from fintech’s own technical defect, which is mainly reflected as
technical risk. Application risk is the risk generated when fintech is actually applied to the
financial industry: it is a dynamic risk generated in the process of technology enabling finan-
cial business and due to the interaction between technology and business, which is mainly
reflected as moral hazard or legal risk. Derivative risk is the risk caused by the transforma-
tion that the application of fintech brings to the market structure and risk structure of the
financial industry: it is a type of indirect secondary risk, which is mainly reflected as
systematic risk. Because fintech has multiple levels of risk in its structure, risk governance
targeting fintech also needs to be established on the basis of the effective division of the risk
hierarchy and have a scientific response by integrating the generation mechanism and trans-
mission path of different levels of risks. Specifically speaking, it is necessary to establish a
targeted and co-ordinated risk-governance rule system from the technical base of fintech to
the application model of fintech, then to the business scope of fintech.
Law plays a key role in the risk governance of fintech. First, the legal system restrains the

scope and degree of fintech innovation. Although fintech innovation is established on the
basis of technological advancement and market demand, the legal system can regulate the
fintech innovation spontaneously promoted by the market through market access and other
related measures, so as to restrain the innovation degree and application field within a scope
of controllable risk, as well as avoid the risk generation and transmission caused from
technical failure and market failure in spontaneous fintech-innovation processes. Second,
the legal system restrains the behaviours of fintech-innovation entities. The fintech-
innovation entities, including the R&D entities and application entities, are the main drivers
of fintech development; whether their behaviours are prudent and compliant or not will have
a key influence on the generation of fintech risks to a certain extent. Restraining the behav-
iours of fintech-innovation entities through the legal system, enforcing the bottom line of
risk prevention throughout fintech R&D application, and ensuring responsible fintech inno-
vation could effectively restrain the fintech risks caused by reckless innovation under the
self-interest motivation of market entities. Third, the legal system specifies the regulatory
system and regulatory standard of fintech innovation. The dual attributes of technology

11. Li (2019), p. 71.
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and business easily enable fintech to hide in the grey area of regulation, using the legal system
to establish and improve the regulatory framework of fintech, specifying the regulatory entity
and its regulatory powers and duties, refining the corresponding regulatory measures and rules,
which set an energetic regulatory base for implementing sufficient and rational regulation on
fintech and for effectively preventing, monitoring, and handling various fintech risks.

3. MARKET DEVELOPMENT AND RISK VIEWING OF CHINA’S
FINTECH

3.1 Current Situation and Trend of China’s Fintech Development

Currently, China is one of the countries with the fastest development, most active innova-
tion, and widest application of fintech. According to the “2018 Report of Global FinTech
Innovation Centers,”12 China accounts for four out of seven fintech-innovation centres in the
world13; in the top ten fintech enterprises in terms of financing amounts in 2018, Chinese
enterprises took seventh place.14 In the top 100 fintech enterprises issued by KPMG in 2018,
Chinese fintech enterprises conquered four places in the top ten, in which Ant Financial,
JD Financial, and Du Xiaoman Financial ranked the first, second, and fourth places,
respectively.15 According to a survey by Accenture, global investments in fintech reached
$53.3 billion; the Chinese investment amount increased by nearly nine times compared with
the same period in the previous year and reached $25.5 billion, which almost levelled with
the global total investment amount in 2017.16

From the subdivided sectors of fintech, the technical-application fields of electronic
payment, P2P lending, Internet insurance, big-data credit investigation, AI-Advisor, block-
chain, etc. all achieved remarkable development. In 2018, banking financial institutions
processed 175.192 billion e-payment transactions with an amount of ¥2,539.7 trillion;
non-banking payment institutions had 530.61 billion vs. online-payment transactions with
¥208.07 trillion, increasing by 85.05% and 45.23%, respectively. The NUCC (Nets Union
Clearing Corporation) platform processed 128.477 billion transactions with an amount of
¥57.91 trillion.17 The scale of online-payment users reached 600 million and the scale of
mobile online-payment users reached 583 million.18 The P2P lending platforms went
through rapid growth before market adjustment; currently, there are 6,580 platforms with
a lending balance of ¥1.2 trillion.19 The Zhima Credit of Ant Financial, the Tencent

12. Cambridge Centre for Alternative Finance (2018).

13. By integrating factors such as fintech-industry development, fintech consumer experience, fintech ecosystem,
etc., the top seven fintech-innovation centres in the world were in Beijing, San Francisco, New York, London,
Shanghai, Hangzhou, and Shenzhen. China accounted for four places, the US accounted for two places, and the
UK accounted for one place.

14. Ant Financial, JD Financial, Du Xiaoman Financial, Suning Financial, Lufax, Zhong An Insurance, Qudian, etc.
occupied seven out of the top ten global fintech enterprises in terms of financing amount, in which the total financing
amount of Ant Financial ranked in first place in this list.

15. Among the top ten fintech enterprises in 2018, Ant Financial ranked at number one, JD Financial ranked number
two, Du Xiaoman ranked number four, and Lufax ranked number ten. KPMG (2018).

16. Accenture (2019).

17. The People’s Bank of China (2019b).

18. China Internet Network Information Center (2019).

19. Wang Dai Tian Yan (2019).
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Credit Investigation of Tencent Company, and other big-data credit-investigation systems
developed by large tech companies have begun to take shape and played an important role
in the credit evaluation and risk control and other related aspects of Mybank, Webank, and
other online bank-loan businesses. In May 2018, the Baihang Credit Investigation Co., Ltd,
established under the leadership of China Internet Financial Association, was established;
big-data credit investigation took another step in development. The Internet insurance
business has been developing rapidly; technologies such as mobile interconnection, big data,
artificial intelligence, blockchain, etc. have accelerated their integration; in the insurance
industry, online insuring and intelligent insurance compensation have become a new
normal.20 Internet finance21 has been developing steadily; as of December 2018, the scale
of Internet-finance users has reached 1.51 trillion.22 “YuEbao,” with the monetary market
fund as the object, reached the scale of ¥1.13 trillion by the end of 2018 and reached
¥1.93 trillion at its peak23; it is estimated that the Internet-finance scale will reach
¥16.74 trillion by 2020.24 Besides, blockchain has accelerated its application in the financial
industry; ABS products based on the blockchain industry have been issued.25 With the accel-
erated promotion of fintech R&D and application, fintech will realize a bigger scale and
higher depth of transformation to China’s financial industry.
The rapid development of China’s fintech industry has mainly benefited from the follow-

ing aspects of causes. First, China’s Internet industry has been developing extensively. The
huge netizen scale and the massive data generated from the use of the Internet provided a
user base and a data base for the application of fintech. BATJ26 and other large Internet
enterprises growing in the Internet wave have taken technological advantage under the con-
stantly exploring business layout to actively set foot in fintech. All these set a great foun-
dation for the development of the fintech industry. The second cause is the demand for the
transformation and upgrading of the Chinese financial market. With the constant deepening
of reform and the opening-up and continuous development of the financial market, the
Chinese financial industry urgently needs to find growth dynamics and innovation schemes
to enhance competitiveness; under the demand for enhancing financial-service quality and
strengthening innovation capability, fintech provided the exact possibility and opportunity
for the Chinese financial industry to exert a late-mover advantage.27 Third is the ener-
getic support of the Chinese government for the fintech industry. While the market has
shown great passion for the explosive development of fintech, the government and
regulatory authorities also actively adopted various measures to support the

20. The insurance companies represented by Ping An Insurance, Zhong An Insurance, Anxin Insurance, Taikang
Online, etc. explored the profound integration between the insurance business and fintech. Fintech-enabling the
insurance industry has become an important support for the business transformation and upgrading of insurance
companies. Zhu & Cai (2019).

21. Xu, Tang, & Guttman (2019), pp. 3–14.

22. China Internet Network Information Center, supra note 18.

23. Tianhong Asset Management Co., Ltd (2018).

24. Finance.sina.com.cn (2017).

25. Zhai et al. (2018), p. 37 .

26. Baidu, Alibaba, Tencent, JD.

27. Di (2018), p. 71.
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development of fintech.28 Beijing, Shenzhen, Changsha, Chengdu, and other cities all
issued special policies to support fintech and provided energetic support and guarantees
from various aspects for the rapid development of the fintech industry.

3.2 Retrospection and Introspection of Fintech-Risk Events

The development of fintech is in the ascendant; the market maintains exuberant passion and
expectation for the application of fintech in the financial industry. However, the various risk
events that have erupted in the process of China’s fintech development have reflected the
special risks of fintech while enabling the financial industry and enhancing the opening and
degree of inclusiveness of the financial industry and, to a certain extent, warned of the
importance and urgency for fintech-risk governance.
The “Everbright Fat Finger” incident was a symbolic risk event at the early stage of China

entering the fintech era. On 16 August 2013, the arbitrage strategy system used by the
Strategic Investment Department of Everbright Securities caused massive orders due to pro-
gram error, which caused drastic fluctuations in the Chinese securities market. The process
of that event was as follows. When using the arbitrage strategy system, the trader found
that an individual share’s declaration and order placement was unsuccessful, so he used
the “Re-order” function of the system but, because the function was not verified by the
actual quotation, the program mistakenly wrote the “buy 24 constituent stocks” as “buy
24 groups of ETF constituent stocks.” As a result, 26,082 sums of unexpected market orders
were instantly and repeatedly generated. While the order-execution system had no effective
verification control over the funding amount targeting high-frequency trading of market
orders, the massive unexpected market orders above were directly sent to the stock
exchange, which caused the Shanghai Securities Composite Index to rise by 5.96% within
one minute.29 The mistaken orders caused nearly ¥7.2 billion of fund position shortage, the
trader team chose to short sell stock index futures hedging to hedge the risk over the liquidity
risk brought to Everbright Securities due to the hedging error. Finally, Everbright Securities
and related principals were recognized by the CSRC (China Securities Regulatory
Commission) as using insider trading; they were fined and received lifetime market-ban
measures.30 The Everbright Fat Finger incident was actually a operation risk and market

28. The People’s Bank of China, the Development and Reform Commission, and other related authorities issued
the Action Plan for Construction of Shanghai International Financial Center (2018–2020), which indicated to adapt
to the trend of penetration and integration between technology and finance; realize the leading development of the
fintech-research field; widely apply and comprehensively enhance the efficiency and level of financial institutions,
the financial market, and financial governance; promote the leading development of fintech; deepen the innovation
and application of fintech; comprehensively enhance the efficiency and level of financial institutions, the financial
market, and financial governance; encourage financial institutions to develop business systems, technology tests,
information security, and other cloud services; explore data-sharing between the financial industry and other fields;
a big-data application model, to energetically develop digitally inclusive finance; actively promote the fintech standard
research, under the precondition of legality and compliance; explore and research the innovative application of fintech.
The Central Bank issued the “Thirteenth Five Year Plan” Development Plan for Information Technology of Chinese
Financial Industry, which proposed to strengthen the research and application of fintech and regulatory technology,
stably improve system structure and cloud-computing-application research, deeply develop the innovative application
of big-data technology, standardize technical application related to inclusive Internet finance, actively promote the
application research of blockchain, artificial intelligence, and other new technologies.

29. Sohu.com (2017).

30. The Written Decision of Administrative Penalty [2013] No.59 by the CSRC, the Market Ban Decision [2013]
No.20 by the CSRC.
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risk caused by a quantitative-transaction program; the original intention of the programmed
transaction was to enhance transaction efficiency by technical means, but a technical defect
causes technical risk, which further transmits to the financial market through business activ-
ities and causes financial risk. Technology is the foundation of fintech; the security and sta-
bility of technology will directly affect the application effect of fintech and may have an
impact on the entire financial market. The Everbright Fat Finger incident should become
a warning case in the development of fintech.
With the continuous development of fintech, P2P lending has gradually emerged in

China. The P2P model that connects funding supply and demand through an Internet plat-
form and eliminates information asymmetry between borrowers and lenders received a wide
welcome and attention from the market at the beginning; since 2007, various P2P lending
platforms such as PAIPAI Lending, Lufax, and Hongling Venture Investment have all of a
sudden been released to the market. However, due to the lack of effective legal regulation,
many P2P platforms had dissimilation when developing business31; some platforms had an
ineffective review of borrowers’ information, which caused many borrowers to use false ID
information to obtain loans. Meanwhile, the lack of risk control and capability has caused
many bad debts because borrowers used loan funds against regulation and were unable to
repay loans; some P2P platforms directly forged borrowing demands to develop a “fund
pool” business and absorbed social funds for external projects or usury. The dissimilation
of P2P lending is actually fraudulent behaviour implemented by P2P platforms, borrowers,
and other related market entities by taking advantage of the P2P technology and model,
which reflects the moral hazard of fintech in the application process, meaning that, no matter
how neutral the underlying technologies and transaction models are, fintech still has the risk
of being abused. The “E-Zubao case” became the most typical and most painful case con-
cerning the moral hazard of the Chinese P2P industry. Since 2014, E-Zubao illegally
absorbed a huge amount of public funds through the method of making up financing projects
using high interest as bait32 and, by adopting the method of refinancing and self-
guarantee, etc., it actually absorbed over ¥50 billion of funds involving over 900,000
investors. The funds absorbed by the E-Zubao platform were used for the senior manage-
ment’s squandering, advertising and marketing, and investments outside; it was a typical
Ponzi scheme. Although the responsible persons of E-Zubao received criminal senten-
ces, the hundreds of thousands of investors still cannot withdraw their swindled invest-
ments to this day. With the “exposure” of some platforms, investors had group panic,
which further led to a collective squeeze in the P2P industry, causing the explosion of
systematic risk in the entire industry; the P2P platforms that were normally operating
went under as a result.33 According to the data of P2P Eye, as of June 2019, the number
of problematic P2P platforms reached 5,462 and the number of normal platforms was
only 1,118.34

31. Feng & Jiang (2013), p. 21.

32. The estimated annual yield of E-Zubao ranged from 9% to 14.6%, which was far higher than the yield of normal
finance products.

33. Wang (2018), p. 89.

34. Wang Dai Tian Yan, supra note 19.
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3.3 Underlying Threats on Fintech and Its Impact on the Market

Besides the Everbright Fat Finger incident and E-Zubao case mentioned above, China’s
fintech industry also had an Internet cash-loan issues, ICO fundraising fraud, and other
similar incidents in the development process, which all reflected the risk-related problems
that cannot be ignored in the application process. Because of the technical risk, moral
hazard, legal risk, and systematic risk generated from improper application of fintech will,
to different extents, generate an impact on financial consumers and the entire financial
market, as well as affect the normal operation of the financial system.
The direct consequence of fintech risk is affecting transaction safety, although fintech

could implement accurate risk measurement and highly efficient transaction execution on
financial transactions through “technological rationality” and “data rationality” and could,
to a certain extent, enhance the security of transactions. However, the incompleteness of
fintech could to a certain extent affect its stability and reliability, and easily cause the
deviation of financial transactions. Meanwhile, fintech may generate a subjective loophole
in R&D and application, which could provide a bleeding ground for financial fraud and
market manipulation. These subjective and non-subjective factors may all cause the
financial transactions implemented by relying on fintech to face uncertainty, so as to affect
transaction security.
Fintech risk may also affect market stability through trans-industry transmission and its

own wide application. Fintech usually realizes efficiency enhancement through its scale
effect, which means the application of fintech needs to penetrate into various links of finan-
cial transaction and needs to control various big data. Once there is risk in the fintech-
operation process, it will inevitably cause horizontal risk transmission within the same
industry and has vertical transmission in a transaction process, so as to cause risk expansion.
Meanwhile, the fintech companies and the financial institutions using fintech may obtain
systematically important status due to the high penetration of fintech; the financial-relations
network established on the Internet enables the systematic risk of Internet finance to have not
only the basic characteristics of complexity, fast contagion, wide effect, etc., but also new
forms such as “too connected to fail” and “too fast to fail.”35 Besides, the “long-tail clients”
of fintech are mostly vulnerable groups; once the risk erupts, it will generate a huge impact
on the overall stability of the financial market.36

Moreover, fintech risk will cause new challenges to the protection of financial consumer
rights and interests. On the one hand, fintech has not changed the essence of financial
transactions; the rights and interests of financial consumers also face the traditional financial
market’s various infringements in the era of fintech. Unlike more established players in
finance, who have large stakes in the orderly continuation of current structures, fintech firms
are incentivized to focus on short-term gains at the expense of potentially value-creating, but
long-term, activities.37 On the other hand, fintech risk will bring new problems to financial
consumers. For example, fintech relying on Internet and big data will bring potential hazards
to the personal-information security of financial consumers and may cause the leakage or
abuse of personal information. The network-security problem of fintech may also cause the

35. Xu (2018), p. 20.

36. Zhao (2016), p. 57.

37. Magnuson, supra note 7, p. 1213.
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asset security of financial consumers to have potential hazards.38 Besides, the electronization
and datamation of the financial-transaction process will result in the hiding of infringement
behaviour and cause more difficulty for financial consumers to seek relief for their rights.

4. EXPLORATION AND SWINGING OF THE
LEGAL-GOVERNANCE MODEL FOR FINTECH RISK

The generalization of fintech risk has attracted high attention from law scholars; discussion
about the effective model and path to the legal governance of fintech risk has become a
significant topic for research in the legal community. Some scholars believe that fintech
is a normal phenomenon in the development of the financial industry; regulation should
be implemented based on the essence of financial business, meaning that the legal gover-
nance of fintech risk does not need to break away from the path of traditional financial-risk
governance,39 whereas other scholars believe that fintech has special risk mechanisms and
needs special governance arrangements. For example, Professor Zhou Zhongfei advocated
handling fintech risk through transformation of the financial regulatory model, the
establishment of a cross-industry risk-regulatory institution, and the adoption of adaptation
regulation, experimental regulation, and data-driven regulation to implement effective regu-
lation on fintech risk.40 While, in the Chinese practice of fintech-risk governance, due to the
lagging of the perception of fintech risk and the legal system of the financial system, the
legal governance of fintech risk is still in continuous exploration and swinging.

4.1 Three Paths of China’s Legal Governance of Fintech Risk

Due to the relatively early start and rapid development of fintech in China, market practices
have been continuously forcing the regulatory governance to respond to fintech risk.
Although China currently has not legislated regulation targeting fintech, the regulatory
authorities have been actively developing the formation of corresponding regulatory rules
and have gradually formed an institutional system on the legal governance of fintech risk. In
this process, targeting the fintech of different business attributes, market scales and risk
types, and their application, China has formed three different paths of legal governance.

4.1.1 Suppression-Type Path
Towards the market practices that are in the name of fintech, but actually impact the normal
order of the financial market and have a higher possibility of harming the lawful rights and
interests of financial consumers, the Chinese regulatory authorities have adopted a resolute
attitude of banning. In 2013, the Chinese financial regulatory authorities jointly issued the
Notice Regarding Prevention Bit Coin Risks, which recognized that bitcoins are not issued
by the monetary authority; do not have legal-tender power or enforceability, but only a spe-
cial virtual commodity; do not have a legal status that is equal to currency; and cannot be

38. Such as the DAO incident in which digital-currency assets were transferred by hackers due to the loophole of the
intelligent contract.

39. Li & Jiang (2017), p. 1.

40. Zhou & Li (2018), p. 5.
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circulated and used in the market as currency. It forbade financial institutions and payment
institutions from developing businesses related to bitcoins.41 The People’s Bank of China
and other related authorities directly issued the “Notice Regarding Prevention of Risks from
Token Issuance and Financing” in 2017, which forbade, as a behaviour of “unauthorized
illegal public financing,” the issuance of various tokens and financing activities; it clearly
specified that the virtual currencies used in token issuance and financing do not have a legal
status that is equal to that of currency and therefore cannot and should not be circulated and
used on the market as currency. Meanwhile, the announcement also forbade various token
financing and transaction platforms from engaging in conversion services between legal ten-
der and virtual currency, and providing a pricing and information intermediary service for
virtual currency is not allowed.42 Such a suppression-type legal-governance path can ban
related fintech businesses in the form of a negative evaluation, cut off the generation
and transmission of fintech risk, and have an instant risk-governance effect. However, it
is possible that, due to the absolute ban, the room for and possibility of fintech innovation
may be suppressed, which may cause a certain degree of obstruction to the development of
fintech.

4.1.2 Indulging-Type Path
For financial institutions that apply fintech to innovate the development of financial
business, because they are within the scope of effective financial regulation and the risk
is controllable, such fintech risks are governed mainly by relying on the traditional
financial-regulation system; there is no special legal-system arrangement placed on it, so
it has a certain indulging implication. For example, for the application of fintech such as
AI-Advisor or big-data credit investigation, etc. in the financial market, the regulatory
authority did not specially issue regulatory rules, but only properly reminded of the risks
and properly standardized the financial-business rules. The “Instructive Opinion
Regarding Standardization of Asset Management Business of Financial Institutions” issued
by the People’s Bank of China, the China Banking and Insurance Regulatory Commission,
the CSRC, and the State Administration of Foreign Exchange in 2018 only required that the
AI-Advisor business should obtain investment-adviser qualifications and non-financial
institutions should not use AI-Advisor to operate or have disguised development of an
asset-management business beyond the scope; it required financial institutions to file the
main parameters of the AI model and the main logic of the asset allocation to the regulatory
authority, as well as to adopt in a timely manner manual intervention measures and
mandatory adjustment or termination of AI business when there is a sheep-flock effect
and influence on the stable operation of the financial market due to algorithm homogeni-
zation, design error, or other defect of the algorithm model or system abnormality.43 For

41. Notice by the People’s Bank of China, the Ministry of Industry and Information Technology, the China Banking
Regulatory Commission, the China Securities Regulatory Commission, the China Insurance Regulatory Commission
Regarding Prevention of Bit Coin Risks, YF [2013] No.289.

42. Announcement by the People’s Republic of China, the Office of the Central Cyberspace Affairs Commission, the
Ministry of Industry and Information Technology, the State Administration for Industry and Commerce, the CBRC, the
CSRC and the CIRC Regarding Prevention of Token Issuance and Financing Risks, 4 September 2017.

43. Instructive Opinion Regarding Regulation of Asset Management Business of Financial Institutions, YF [2018]
No.106.
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big-data credit investigation, except for proper regulation in the aspect of personal-
information protection, the Chinese government also basically held a supporting and indulg-
ing attitude.44 Although such an indulging path did not impose comprehensive control of
fintech innovation, it was able to regulate those financial businesses using fintech by relying
on the existing financial regulatory system and play the role of risk prevention. But, because
such a legal-governance path limits fintech innovation and application within the scope of
financial institutions that have obtained business permits and lacks the regulation of fintech
enterprises, it tends to restrain the innovation of fintech enterprises and gives insufficient
governance on risks outside the financial system.

4.1.3 Response-Type Path
For the wildly growing fintech and Internet finance at the preliminary development stage,
after eruption of any risk event, the regulatory authority would make a “compensatory-style”
institutional response. Such a response usually happens under the circumstance in which it
lacks effective regulation at an early stage but continuously accumulates it in the
development process of the industry and forms relatively urgent regulatory demand. For
example, after the P2P industry exposed huge risks during development, the regulatory
authorities began to strengthen regulation on the P2P industry in 2016, issuing the
Interim Administrative Method on Business Activities of P2P Lending Information
Intermediaries, which required P2P platforms to return to the position as intermediaries
of P2P-lending information, not to provide a credit-enhancement service, and not to directly
or indirectly collect funds; they should bear information-disclosure responsibility and should
not bear loan -default risks. Besides, the platforms should receive filing management to
specify their business rules and risk-management rules.45 In addition, the CBRC (China
Banking Regulatory Commission) also implemented further refinement and specification
of the rules on P2P-lending-fund deposits, information disclosure, etc.46 Fourteen ministries
and commissions including the CBRC also specially established the Leadership Team for
Special Rectification Work on P2P Lending Risks, which comprehensively checked the
risks of P2P-lending platforms and implemented classification and handling,47 and strictly
implemented the correction acceptance and filing registration of P2P-lending institutions.
Similarly, after the eruption of the Everbright Fat Finger incident, the CSRC also strength-
ened regulation on programmed transactions and formed the Administrative Method
(Exposure Draft) on Programed Transactions of Securities and Futures Market,48 which
regulated programmed-transaction business and strengthened the risk control of
securities-operation institutions. Such response-type legal governance usually occurs after

44. Action Guideline by the State Council Regarding Promotion of Big Data Development, GF [2015] No.50;
Instruction Opinion by the General Office of the State Council Regarding Strengthening the Construction of
Personal Credit System, GBF [2016] No.98.

45. Interim Administrative Method on Business Activities of the P2P Lending Information Intermediaries, No.1
Order in 2016 by the China Banking Regulatory Commission, the Ministry of Industry and Information
Technology, the Ministry of Public Security, and the Office of the Central Cyberspace Affairs Commission.

46. Guideline on P2P Lending Fund Deposit Business, YJBF [2017] No.21;Guideline on Information Disclosure of
Business Activities of P2P Lending Information Intermediaries, YJBF [2017] No.13.

47. Implementing Scheme on Special Rectification Work of P2P Lending Risks, YJF [2016] No.11.

48. Notice by the CSRC Regarding the <Notice of Public Opinion Solicitation of Administrative Method (Exposure
Draft) on Programed Transaction of the CSRC>, 9 October 2015.
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exposure of risk and is a type of passive improvement of the legal system. Such a path, on
the one hand, could indeed have the effect of filling up system loopholes and regulatory
deficiency but, on the other hand, could cause, due to overaction after risk eruption, exces-
sive regulatory efforts and lead to an extremity of excessive regulation, so as to restrain the
normal application of fintech and the active effect brought about by it.

4.2 Cause of Swinging Risk-Governance Models

Although we can find certain laws from the three different legal-governance paths above,
meaning the different governance methods adopted after classifying fintech by their
application depth, risk degree, and influence strength in the financial market, however, such
law is only an induction in theory and has not been recognized in the system. In fact, the
regulatory authorities currently are still relatively random in the governance of fintech risks,
and wobble and swing among the three paths of suppression, indulging, and response. The
generation of such dilemma may be due to the following reasons.
First, fintech regulatory goals are difficult to co-ordinate. No matter whether fintech has

essentially changed the business type of traditional finance, it has become a consensus in the
industry that fintech represents the direction of financial development in the future.
Energetic promotion of fintech innovation is currently a common behaviour in various coun-
tries—countries such as the UK and Singapore are actively providing a favourable system
and policy environment for the creation of a fintech-innovation centre.49 Although the rapid
development of China’s fintech industry is mainly based on spontaneous innovation of the
market, the government and regulatory authorities will inevitably take the fintech industry
into consideration when developing industrial control and financial regulation, which
requires providing a relatively relaxed and friendly regulatory environment for fintech.
However, financial regulation cannot deviate from its basic goal of preventing financial
risks, under the reality of objective existence of the inherent risk, application risk, and
derivative risk of fintech; it is necessary to prudently impose rational control on fintech,
so as to ensure risk-prevention goals, which requires imposing strict regulation on the
R&D and application process of fintech. However, how to effectively co-ordinate between
the two goals of realizing industrial development and risk prevention is an issue that is dif-
ficult to overcome for regulatory authorities; just like the long-term swinging and cyclical
law of regulatory authorities between security and efficiency, regulatory authorities also can
only seek the dynamic balance of regulatory goals through constant attempts, which forms
differentiated regulatory attitudes on fintech with different types and risk situations.
Second, the allocation of regulatory power of fintech is unclear. Confined by China’s

current financial regulatory system of divided management and separated supervision, fin-
tech innovation in various subdivided sectors of the financial market faces regulation from
different regulatory departments. The People’s Bank of China regulates currency issuance,
payment settlement, and the financial-market infrastructure, and is responsible for macro-
prudential regulation; the CBIRC (China Banking and Insurance Regulatory Commission)
formed after the merger of CBRC and CIRC (China Insurance Regulatory Commission) will
regulate the fintech of the banking industry and insurance industry, and the CSRC will

49. Arner, Barberis, & Buckley (2015), p. 1271.
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regulate the fintech of securities and futures industry. Besides the central financial regulatory
authorities, local financial regulatory authorities also exercise regulatory power over the indus-
trial development and risk governance of fintech in their respective jurisdictions; for example,
P2P-lending platforms are regulated by local financial regulatory authorities. However, with the
constant emerging of cross-industry and cross-market financial services, the financial institu-
tions and financial businesses constantly integrate with each other, and the forms and contagion
of risks become more complex. Likewise, the technical complexity and system relevance of
fintech make financial businesses reflect more virtual and blurry characteristics; financial risks
become more hidden. Simply speaking, the traditional financial-regulation system established
under the institutional regulation idea will cause chaos and obscurity for the fintech regulatory
power. Under the circumstance of unclear regulatory-power allocation and a lack of effective
regulation and co-ordination, there will be disunity of the regulatory scale and governance path
because each department acts on its own regulatory policy.
Third, the perception of fintech risk is insufficient. Although the fact is that fintech will

accelerate the business risk, spillover has been widely acknowledged by the regulatory
authorities and financial industry, and the risk attributes of fintech have also received
supposed attention.50 There has not been a consensus so far on how risks are generated,
how they are transmitted, how big the degree is, and what impact they will have on financial
security and stability. Fintech risks may appear in a manner beyond expectation of the
industrial cycle. Due to the insufficient perception of fintech risks, the regulatory authorities
will have non-uniform and incomplete expectations of fintech risks, therefore choosing
different regulatory degrees and governance paths. For example, the indulging path was
adopted at the beginning for P2P lending, because the regulatory authorities were not fully
aware of the potential huge moral hazard and the systematic risks that may be derived from
the P2P industry; only after those risks erupted did they begin to adopt response-type path
measures to impose strict regulation. While, for equity-based crowdfunding, regulatory
authorities believed that it may cause investors to face huge risks due to the difficulty in
the authenticity of information disclosure and the relatively big difficulty in the investors’
participation in corporate governance, they imposed restriction with the excuse of the
public-issuance system in the Securities Law without fully considering to what extent
technologies such as big data and blockchain are able to solve the foresaid risks.51 The insuf-
ficient perception of fintech risks greatly restrained the regulatory authorities’ imagination of
fintech development and, to a certain extent, caused fintech regulation to slip towards the
two extremes of excessive regulation and insufficient regulation.
Lastly, the fintech-risk-control tools are incomplete. Although the regulatory authorities

have high alert over fintech risks, confined by the lack of risk-control tools, their regulatory
means are still relatively solitary, which is having screening and control on fintech
innovation through market access and imposing continuous supervision through filing
and registration. This kind of “either permit or ban” policy tool tends to make fintech fall
into either black or white rigid evaluation and will cause difficulty in the rational response of

50. Li (2017a), p. 12.

51. According to the regulation in Art. 10 of the Securities Law on the public issuance of securities, equity-based
crowdfunding faces the restriction of public-issuance approval due to involvement in uncertain objects in the issuance
of securities or the number of investors tends to exceed 200. Yuan (2014), p. 6.
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fintech risks due to the lack of a continuous regulatory mechanism and refined regulatory
measures. In fact, besides policy tools, information tools and technological tools could
both play a benefiting role in fintech-risk governance. Information tools can have effective
antecedent regulation with minimum intervention and minimum regulatory costs.52 In the
process of fintech innovation, the generation and flow of information have their own
characteristics; adoption of information tools can become an important path to optimize
financial regulation and prevent risks.53 Imposing information-disclosure obligations on
fintech R&D entities and application entities, promoting information disclosure of
regulatory authorities, and the establishment of a public credit-information platform are
effective means to use information tools to establish risk governance.54 Facing the technical
essence of fintech, the technical regulation and R&D of regulatory technology is still at the
exploration stage55 and the technical tools for handling fintech risks are still not mature yet.
Against such a background, the lack of available tools for regulatory authorities also affects
the formation of a consistent and continuous risk-governance path.

4.3 What Kind of Fintech Risk Governance Does China Need?

Following the trend for the prosperous development of fintech and accelerated application in
the financial industry, the Chinese regulatory authorities are continuously exploring the
mechanisms and methods to effectively govern fintech. For China, targeting the legal
governance of fintech risks shall not only meet the demand of the fintech-industry
development and transformation and upgrading of the financial market, but also effectively
guarantee financial stability and the lawful rights and interests of financial consumers, as
well as creating a well-balanced relationship between innovative development and risk
prevention. Specifically, China’s legal governance of fintech risk needs to meet the require-
ments in the following aspects.
First, it needs to be innovation-friendly. The development and application of fintech are

actually based on technological innovation; such innovation is born from technological
advancement and market demand, but it cannot survive without a good policy-system
environment. For the governance of fintech risks, sufficient room should be reserved for
fintech while preventing risks.56 On the one hand, the scale of risk governance must be
controlled within a proper scope. Although the application of fintech has various risks, if
the governance is implemented with the attitude of being excessively destructive towards
risks, it will inevitably suppress the development of the fintech industry and cause loss
of the first-mover advantage of China’s fintech. This means that it should strengthen tolerant
regulation, raising risk tolerance within the scope of controllable risks, so as to provide
fintech with the opportunity of making mistakes. On the other hand, a more flexible and

52. Ying & Tu (2010), p. 117.

53. Xie & Feng (2015), p. 38.

54. For example, Professor Xu Duoqi advocated that, in the P2P-lending regulatory field, it shall not only rely on
information rules to meet the regulatory demand for obtaining information, but also realize information regulation,
meaning the establishment of the information-exchange mechanism between regulatory authorities, P2P-lending plat-
forms, and investors, so as to realize collaborative governance of risks. Xu, supra note 35, p. 20.

55. Chen (2018), p. 39.

56. The regulation framework should resolve the innovation trilemma, which means that the goals of market integ-
rity, financial innovation, and stability need to be in balance. Brummer & Yadav (2019), p. 235.
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dynamic regulatory method shall be adopted for risk governance. The implementation of
indifferent risk governance and by rigid regulatory means without consideration of fintech’s
own characteristics and risk level is actually financial regulation’s suppression of market
innovation. The regulatory thinking needs to be transformed from the “order-control-type
regulation” into the “adjustive regulation” with co-ordination between principle-based
regulation and rule-based regulation,57 responding to the co-ordination of interest in fintech
development with more flexible regulation, so as to guarantee fintech innovation with more
friendly financial regulation.
Second is effective regulation. Guaranteeing innovative room for fintech does not mean

relaxing the regulation of fintech, but rather having rational regulation in a more scientific
and effective method. For the effective regulation of fintech risks, first, it requires a complete
governance framework as the base, which requires China to straighten out the regulatory
system of fintech, specify the division of powers and collaborative mechanism of the
regulation that various regulatory authorities impose on fintech, and avoid having regulatory
racing and a regulatory vacuum caused by blocks in the regulatory system. Meanwhile, it
shall require fintech enterprises, financial institutions, and other fintech-application entities
as well as industrial associations and other social groups to actively participate in fintech-
risk governance, so as to form a comprehensive and multilayered risk-governance frame-
work. Second, more scientific governance strategies are needed as a means. Considering
the technicality and innovativeness of fintech, effective risk governance on it should not
rigidly apply to the governance strategies of traditional financial risks, but transform tech-
nological rules into legal rules, ensuring uniformity between technological rationality and
legal rationality; meanwhile, it is necessary to adopt a regulatory sandbox and other methods
to effectively evaluate and control risks under the precondition of reserving innovative
room. The implementation of the effective legal governance of fintech risk is a systematic
subject under exploration; this relies on continuous reference and exploration in practices by
the regulatory authorities in different countries.
Third is bottom-line security. Risk is normal in financial markets; fintech risk is an inevi-

table and normal phenomenon on both technological and business levels. In the process of
fintech-risk governance, the regulatory authorities need to establish a correct sense of risk
and implement targeted handling on various fintech risks on this basis. Generally speaking,
we need to maintain certain tolerance on fintech risks, so as to provide trial-and-error oppor-
tunities and experimental room for the innovation and development of fintech; meanwhile,
we must also hold the bottom line of not having systematic risk. When fintech is applied to
key areas in the financial infrastructure or the innovative business models obtain, by relying
on fintech, a relatively large scale and involve many financial consumers, it may result in
fintech risk being transmitted to the entire financial market, generating systematic risk; this
requires high attention and effective control. However, when the fintech risk is not enough to
cause systematic risk of entirety, effective governance measures can be adopted to control
known risks, while, for unknown risks, it requires relatively flexible and soft governance
mechanisms for evaluation and intervention; it is not appropriate to ban with unworthy rigid
measures. Briefly speaking, the governance of fintech risks shall hold the bottom line of
risks and maintain certain tolerance of controllable risks on this basis.

57. Yang & Zhang (2017), p. 5.

291LEGAL GOVERNANCE ON F INTECH R ISKS

https://doi.org/10.1017/als.2020.14 Published online by Cambridge University Press

https://doi.org/10.1017/als.2020.14


Fourth is the whole-process coverage. The application of fintech has its own life-cycle;
risks may be generated from the R&D to the application processes. While, from the
composition of fintech risks, either the inherent risk of technology itself or the application
risk in integration with financial business or the derivative risk generated from the interac-
tion process with the entire financial system would all to a certain extent affect the overall
level and market reflection of fintech risk, and the various risks are not isolated, but
interconnected and interactional. Briefly speaking, risks exist in the various links of fintech
operation and various risk elements have certain interactive relations. Therefore, the legal
governance of fintech risks cannot be confined to a single link, but must cover the whole
process from fintech R&D to application from the systematic perspective. Specifically, not
only the process of financial institutions applying fintech to the financial-service industry
requires risk governance; the process of fintech companies or financial institutions devel-
oping fintech R&D also needs to be included into the scope of risk governance. Not only
the business model of fintech needs risk governance; the underlying technology of fintech
and its realization scheme also need to be included into the perspective of risk governance.

5. INTERVENTION-TYPE PATH: ESTABLISHMENT OF A
LOCALIZED LEGAL-GOVERNANCE SYSTEM

The swinging of the Chinese regulatory authorities in the paths of fintech-risk governance
actually reflects the explorations and attempts of finding the best practice of fintech regu-
lation on the basis of balancing between industrial development and risk prevention.
Although the governance paths vary, they reflect the complexity of fintech risks and the
efforts of regulatory authorities from other perspectives. In today’s world, the development
of fintech is like a rising storm; the regulatory rules and mechanisms in various countries
also endlessly emerge.58 While widely absorbing and referring to the experiences in different
countries, China’s fintech regulation and risk governance also need to mine the local resour-
ces of Chinese legal governance. In the process of exploring the governance mechanisms
that better suit the characteristics of fintech risks, the focus must be on the formation of a
more active and more refined governance system—one that contributes to the global gov-
ernance of fintech risks, converting Chinese experiences as exemplary solutions.

5.1 Transformation from Passive Response to Active Intervention

The suppression-type path is too rigid, the indulging-type path lacks constraint, and the
response-type path is lagging too much, all of which to a certain extent affects the actual
effect of fintech governance. On the whole, the current three paths of fintech-risk
governance are all passive responses to risks, meaning that they are treating risks as a result,
preventing fintech risks from the outside. But risk governance is never only about preven-
tion; it needs to be adopted actively on the intervening path, while integrating the inherent
law of risk generation and transmission, actively intervening in various links of fintech R&D

58. With the emergence of fintech, many countries have come up with a regulatory toolbox to deal with the potential
risks during the application of fintech such as regulatory sandboxes, letters of no objection, and fintech accelerators.
Шуст & Достов (2018).
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and application, adjusting risks from an internal mechanism as the objective, so as to effec-
tively eliminate and slowly release risks.
The so-called intervention-type path refers to targeting fintech risks, where the regulatory

authorities shall actively evaluate and judge risks, implement refined institutional arrange-
ment in advance based on the inherent mechanism of the generation and transmission of
fintech risks, eliminate the risk elements in the fintech-application process, and cut off
the transmission path of fintech risks, so as to realize a good risk-governance effect. The
characteristics of the intervention-type path lie in the following: (1) activeness: in the fin-
tech-risk-governance process, the regulatory authorities are not passively responding to
risks, but actively adjusting and intervening with risks on the basis of the correct perception
of risks, meaning that the logic of risk governance is no longer confined to the prevention of
risk and handling of risk, but rather actively cutting into the generation and transmission
process of risks and forming effective control over risk generation; (2) foresight: the active
intervention of fintech risk requires regulatory authorities to have clear advance judgment on
the composition and mechanism of risks, and be able to accurately perceive the conflict
between fintech-market development and the legal system, so as to form a prospective
risk-governance scheme; and (3) refinement: the intervention-type path means that the regu-
latory authorities shall implement scientific and delicate adjustments on the key nodes and
key elements of the generation and transmission of fintech risks and implement “surgical-
type” refined measures for risk governance by reducing intervention in the market activities
of the fintech industry to the minimum, meaning no more adoption of collective banning or a
complete indulging attitude when handling risks, but intentionally getting to the root of risk
for adjustment.
The intervention-type risk-governance path is the inevitable choice under the background

of the continuous development of China’s fintech industry and continuously maturing regu-
lation. Compared with the suppression-type path, the governance of fintech risks in a more
open regulatory attitude can provide opportunities and room for the development of fintech,
benefiting the promotion of fintech-market cultivation while controlling risks. Compared
with the indulging-type path, advance intervention into the fintech innovative application
process with more active and effective regulatory control can lead to the identification,
prevention, and handling of risks in advance, avoiding risk events caused by the reckless
application of fintech and effectively protecting the financial security, rights, and interests
of financial consumers. Compared with the response-type path, the governance of fintech
risks in the form of advance intervention, meaning using rational policies and systems to
constrain the behaviour of fintech-innovation entities on the basis of fully identifying
and evaluating fintech risks, restraining high risks in a more active manner, tolerating
and managing controllable risks, so as to form a positive incentive on market entities,
generates a good effect of risk governance.59 To sum up, the intervention-type risk-
governance path is an ideal scheme to effectively balance innovation and safety, fully
co-ordinate regulatory incentive and market law, and comprehensively cover the fintech-
innovation process and risk life-cycle.
Based on the intervention-type risk-governance path, financial regulatory authorities need

to reform the framework and mechanism of fintech-risk governance in the following aspects:

59. Minto, Voelkerling, & Wulff (2017), p. 428.
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(1) updating of regulatory ideas: on the basis of the correct perception of fintech risks, trans-
form from passive avoidance of risks to active management of risks, transform from result-
oriented-type risk governance to process-oriented risk governance. The financial authorities
should not “collectively” ban the innovative applications of fintech due to worry about risks
and should not ignore risk governance and indulge in the reckless innovation of fintech
because the risks are not obvious, but shall maintain active yet prudent risk control and
continuous regulation on various innovative applications of fintech. (2) Innovation of
regulatory means: market access, filing management, and other means in the traditional
model could play an important role in risk prevention, but risks not only occur at the inlet
of fintech innovation, but also occur in the whole process of fintech R&D and application;
therefore, risk governance should be implemented through information disclosure, technical
rule, and standards, as well as other information tools and technological tools. Meanwhile,
the forces of industrial associations, fintech companies, and financial institutions on the front
line of fintech innovation should be relied on to form the risk-governance network that
closely coordinates with administrative regulation. (3) Specify the key issues for regulation:
financial regulation shall delicately intervene into the generation and transmission process of
fintech risks, find the key risk elements and paths as well as implement targeted intervention.
Fintech risks subjectively come from the fintech developers and appliers and other
innovation entities, so their innovative behaviour needs to be constrained. Fintech risks
objectively come from the technological loopholes of fintech itself and the business model
in the financial-business-integration process, so it needs to include fintech business risks in
the regulatory perspective.

5.2 Mining and Optimization of Local Resources

With the emerging of fintech on a global scale, various countries have been energetically
promoting fintech development while sparing no effort in exploring the mechanisms and
measures of the risk governance of fintech. In the process of swaying and swinging towards
the path of a Chinese-style fintech-risk governance, it seems to transform into an
intervention-type governance.60 The special stage that the Chinese financial market and
financial regulations are in, as well as China’s special political, economic, and legal system,
can provide abundant local resources for the risk governance of fintech.
First, the financial-regulation reform currently being implemented in China will provide

solid institutional resources for the intervention-type governance of fintech risk. China’s
traditional “one bank of three commissions” is gradually changing under the reversed
pressure of market-innovation activities; the cross-industry co-operation of the financial
market and new-type financial instruments and business models are becoming increasingly
frequent, causing the traditional system in the past that considered financial institutions and
industry as the regulatory objects to find it difficult to effectively handle the new changes

60. The regulators in China have come to pay more attention to the specific application of fintech, such as
Robo-advisers and online lending. The State Council released a scheme on the risk governance of Internet finance
(No.21 2016), which was aimed at the compliance operation of fintech. The main idea is to emphasize the compliance
in business conduct, not to simply prohibit or interfere.
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brought by financial innovations.61 Against such a background, China’s financial regulation
is actively transforming from institutional regulation to functional regulation. On the one
hand, the regulatory ideas begin to emphasize “essence over formality” and “penetrating
regulation,” meaning paying more attention to the business essence of financial activities
to effectively handle the increasingly hidden and complex financial innovations.62 On
the other hand, the financial-regulation system is also having active adjustment; in
March 2018, based on the institutional-reform scheme of the State Council, the CBRC,
and the CIRC merging into the CBIRC, the optimization of a multiparty regulatory pattern
is underway.63 With the further reform and improvement of the regulatory system, financial
regulation will become more efficient, the power allocation and power and duty boundaries
between different regulatory authorities will become clearer. For the governance of fintech
risks, the powers and duties of regulatory authorities will become clearer in financial-
regulation reform; the regulatory thoughts and regulatory means will be further upgraded,
so as to provide a benefiting regulatory framework guarantee and support for intervening in
fintech-risk governance in a more active, more positive, and more effective manner.64

Second, China’s mature innovation pilot experiences will provide flexible mechanism
resources for the intervention-type governance of fintech risks. In the practice of China’s
reform and opening-up, policy pilots were used to implement reforms of an exploratory
and experimental nature within a certain scope prior to legislation, which was a unique phe-
nomenon in China’s policy-implementation process.65 Local governments would, based on
the superior governments’ policy goals, design the district or department’s unique policy
contents or tools driven by innovation competition.66 In the case that there is good effect
with the deepening of a pilot, such a policy pilot would be popularized nationwide in
the form of legislation or an administrative order. Such policy pilots and the “regulatory
sandbox” are currently widely recognized and adopted for fintech regulation in various
countries. Even though they are different in approach, they are equally satisfactory in result.
The regulatory sandbox originated from the UK and was about providing a safe testing envi-
ronment and regulatory pilot zone for fintech innovations with destructive potential and

61. Financial innovation and trans-sector co-operation have caused a great challenge to the regulators. Due to the
current regulation structure and the regulatory overlap and vacuum, the new type of financial instrument such as asset-
management schemes and the innovative model such as channel businesses have been widely used. This situation
reflected that the regulation structure cannot satisfy the effectiveness requirement. Huang & Ge (2019), p. 65.

62. Chang (2019), p. 115.

63. Moody’s Analytics (2018).

64. For a long period, the separation of three commissions in China’s financial regulatory structure have led to the
race-to-the-bottom competition and regulation vacuum. Each commission focused on a certain sector of the financial
market and took care of the development goal and consumer-protection goal. In order to incentivize industry growth,
the regulators would leave alone fintech innovation. Because the fintech companies might involve other sectors, the
regulators found it quite inconvenient to regulate them. This resulted in many fintech companies not being well regu-
lated and the risk accumulated.

65. Liu (2015), p. 113.

66. In China’s legislative and administrative system, the local congresses and governments were entitled to release
the local institutions and rules to provide incentives for economic growth. The central government sometimes also
permitted the local government to adjust legal enforcement in certain areas, especially in some free-trade zones or
high-tech-development zones. New regulatory rules can be implemented as an experiment. That means that some kind
of conduct can be treated inclusively or exempted even it might violate the law, which shares the same idea as with the
sandbox.
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many risks.67 Its essence was to provide fintech innovation with the mechanism and envi-
ronment for trial before operation. While China’s innovation pilots, such as a free-trade
zone, independent innovation pilot zone, registration system, and other pilot experiences,
are to give institutional relaxation and convenience within the regulated scope and could
confine risks within a certain scope, they completely have the possibility of being applied
to the fintech field. Such innovation pilot experiences actually provide a Chinese-style
regulatory sandbox system with a sufficient policy basis and experience basis.68 In fact,
six ministries and commissions including the People’s Bank of China issued the Notice
Regarding Development of FinTech Application Pilot in 2018,69 which required the
development of fintech-application pilots in over ten provinces and cities such as
Beijing, and required exploration of the tools and means of risk prevention from the aspect
of technological security. The application of innovation pilot experiences, on the one hand,
provides a relatively relaxed path and room for the development of fintech and, on the other,
provides experience preparation and mechanism resources for regulatory authorities to inter-
vene in the governance of fintech risks.
Third, China’s strong administrative mobilization ability provides strong policy resources

for the intervention-type governance of fintech risks. Although the emergence of China’s
fintech industry was a spontaneous product of the market and the Chinese government
and regulatory authorities have been fully respecting the decisive role of the market in
resource allocation, and although the government would make an effective intervention
in the market when necessary, the governance of fintech risks also needs the government’s
intervention and regulation. Besides the regulation of fintech innovations according to laws
and regulatory rules, Chinese regulatory authorities can intervene in various links of fintech-
risk governance through its strong administrative mobilization ability.70 On the one hand,
the regulatory authorities can constrain the robust application of fintech at the macro level
through their planning and guidance of industrial development, and standardize the behav-
iours of fintech-innovation entities through policy-signal instruments.71 For example, the
Beijing Zhongguancun Management Committee, the Beijing Municipal Financial Work
Bureau, and the Beijing Municipal Committee of Science and Technology jointly issued
the Beijing Municipal Planning for Promotion of FinTech Development (2018–2020),72

which decided the overall layout and arrangement of fintech-industry development in
Beijing City. Although this plan was not a binding normative document, it proposed to
profoundly research and effectively identify and prevent the potential risks brought about

67. Chai (2017), p. 29.

68. Chen & Qian (2018), p. 60.

69. Notice Regarding Development of FinTech Application Pilot Work, YF [2018] No.325.

70. The government has the duty and ambition to develop the fintech industry, which will lead them to release
policies to incentivize the investment and application of fintech. Meanwhile, in the consideration of risk prevention
and consumer protection, the government will make an effort to ensure the order and stability of the fintech market.
While balancing these objectives, the government can and will intervene in the governance of fintech risks through
policy-making and regulation.

71. The government can send policy signals to the market in order to influence the behaviour of market participants
and reach the regulatory goals. When the government releases policy documents such as plans, announcements, opin-
ions, and guidance, the companies and investors will consider the policy intention and follow the instructions. As a
result, administrative mobilization can achieve the regulatory effect. Li, Feng, & Zhang (2017), p. 123.

72. Beijing.gov.cn (2018).
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by fintech activities, and promote the regulatory innovation and construction of a risk-
prevention system; it can encourage and promote the innovation of regulatory authorities
and market entities in fintech-risk governance. For another example, the People’s Bank
of China issued the Announcement Regarding the Prevention of Token Issuing and
Financing Risks,73 which announced the risks of blockchains and ICOs, and sufficiently
declared the risks’ key points and regulatory attitude to society, so as to effectively block
risks through policy-signal instruments. On the other hand, the regulatory authorities can
mobilize industrial associations to implement the front-line governance of fintech risks,
and form an alternative scheme of administrative intervention, further expanding the inter-
vention force and path of risk governance. Based on the business-instruction relations with
the regulatory authorities, industrial associations can have self-disciplinary regulation on the
R&D and application behaviour of fintech-innovation entities under the collective arrange-
ment by the regulatory authorities. For example, the National Internet Finance Association
(NIFA), established based on the Instructive Opinion Regarding Promotion of Healthy
Development of Internet Finance,74 was an organization that developed industrial self-
discipline under instructions by regulatory authorities; the association played an active
and effective role in the aspect of risk governance of the P2P industry. Generally speaking,
under the strong administrative mobilization, through the planning and guidance of policy-
signal instruments and the redeployment and integration of a market supervisory force, it
could provide abundant policy guidance and regulatory resources for the intervention-type
governance of fintech risks.

5.3 Improvement and Innovation of the Governance Model

In the transformation process of fintech from passive response to active intervention, the
governance of fintech risks needs to sufficiently mine local resources while absorbing
the overseas regulatory experiences, integrate the generation mechanisms, transmission
paths, and key elements of fintech risks, and innovate the methods and strategies of risk
governance, so as to form a more refined and targeted intervention-type governance model.
For the legal governance of fintech risk, its key also lies in the establishment of an active and
dynamic fintech-risk-governance system using the legal system to enable intervention-type
governance, specifying the legal status and governance rights of the intervention entity, the
institutional basis and legal effect of intervention means, and the governance key and stan-
dard composition of the intervention object.
First, specify the scope and powers and duties of the intervention entity, constructing the

multiparty co-governing regulatory system of fintech risks. In the operating process of fin-
tech, the entities with the ability to monitor risks, slowly release risks, and handle risks all
can and should become the entities of intervention governance, so as to form a multilevel
governance entity structure from different strengths and different dimensions. The law needs
to identify the intervention entities on different levels and clearly grant them the right
to intervene in fintech risks to different extents and their exercising rules—specifically,
(1) improve the administrative regulatory-power allocation of fintech-risk governance.

73. The People’s Bank of China (2019a).

74. China Banking Regulatory Commission (2015).
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As mentioned above, the unclear allocation of fintech regulatory power has greatly confined
the risk-governance effect. Against the grand background of financial-regulatory-system
reform, it is necessary to further specify the allocation of fintech regulatory power and
emphasize solving problems such as the disunity of risk-governance standards caused by
dispersed regulatory entities and a regulatory vacuum. The authors believe that it is
necessary to, through the top-level design of a regulatory framework and co-ordination
between different regulatory authorities, specifically delegate the risk governance of fintech
in divided sectors to corresponding regulatory authorities. Fintech, with universal applicabil-
ity, system importance, and business vagueness, should be regulated by the People’s Bank
of China. Besides, because local financial regulatory authorities have a relatively strong
implication for local interest and the possibility of regulatory capture, it is not appropriate
to fully delegate fintech regulatory power to the local authority, but to reserve the formation
of regulatory rules for the central authority, and the local financial regulatory authorities can
only exercise the power of industrial planning. (2) Grant and guarantee the regulatory power
of industrial associations and other self-disciplinary organizations. Although the China
Banking Association, the Securities Association of China, and other related organizations
have legal bases such as the Law on Banking Supervision and the Securities Law, the NIFA
and the various fintech associations established in different places currently do not have a
clear legal base. From the R&D and application scope of fintech, the banking associations
and securities associations, with members comprising mainly banking financial institutions
and securities financial institutions, are obviously find it difficult to cover all the fintech-
innovation entities, as they cannot comprehensively participate in the intervention gover-
nance of fintech risks. Although the self-disciplinary regulatory powers mainly come from
Articles of Associations and the consensus of members, as front-line self-disciplinary
organizations, the NIFA and FinTech Association and other industrial self-disciplinary
organizations also need to obtain the power and authority of fintech-risk governance through
clear legal authorization. (3) Encourage various fintech activity participants to implement
social regulation. The core of social regulation lies in a corresponding incentive mechanism
and responsibility-assigning mechanism, which promote social entities to participate in
financial regulation and increase the supply of regulatory resources through the socialization
of financial regulation.75 In the fintech industry, technicians, business personnel, financial
consumers, or even news media may find and perceive risks in fintech. In designing a
corresponding incentive mechanism through the legal system, they are enabled to report
and reveal risks as well as propose risk solutions in a timely manner, so as to include
these entities in the system of risk governance and form a co-operative governance pattern
of co-ordination and interaction of various subjects.76

Second, improve the rules and system of intervention means, construct the framework for
the rules of fintech risks’ intervention governance. For implementation of the intervention
governance of fintech, on the one hand, it is necessary to use rules as tools and means, use
clear and predicable rules to guide and standardize the R&D and application activities of
fintech-innovation entities, and ensure responsible fintech innovation. On the other hand,
it is also necessary to use system rules to provide the legal basis for intervention governance

75. Feng & Yuan (2013), p. 369.

76. Li & Wang (2019), p. 215.
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and reasonably constrain the degree and method of intervention, preventing unjustifiable
intervention of fintech innovation. Because the means and methods of intervention have
a hierarchy in intensity, it is necessary to establish the rules and institutional system
that are suitable for the intensity of the constraint of intervention-governance means.
(1) Form and improve the legal system of fintech-risk governance. For the moment,
China has not formed special laws and administrative regulation on fintech-risk governance
yet; the regulation of certain types of fintech applications according to department rules on
lower effect levels is unable to provide sufficient legal-system resources for the intervention
governance of fintech risks. The authors believe that it is necessary to pass laws with binding
force to specify the behavioural model and legal consequences of fintech R&D entities and
application entities, so as to clarify the scope of fintech regulation. For example, fintech can
be included in the existing regulatory framework clearly based on the essence of financial
business and include fintech in financing outsourcing in the regulatory scope, handling the
risks in various fintech innovations with regular licence management and continuous
regulation.77 Besides, it shall regulate the information-disclosure obligation in the
fintech-application process, requiring the fintech-innovation entities to fully disclose related
information and reveal risks, so as to ensure that financial consumers use fintech-related
services under the precondition of fully understanding the basic mechanism and logic of
fintech.78 (2) Fully use “soft-law” norms to guide fintech risks. Public policies, recom-
mended standards, self-disciplinary rules, and other related “soft laws” could actually play
a role in risk governance in the fintech-operation process.79 Soft-law norms could form rel-
atively soft regulation on the generation of fintech innovation that is still in the growth
period, avoid the negative influence of an excessively rigid legal system in deviation from
market laws and technological laws at the time of intervention risk governance, and could
effectively fill up the risk exposure brought about by institutional loopholes against the
current background that the mandatory legal system is not complete yet. Therefore, the
legal governance of fintech risks needs rational use of the “rule of soft law,” effectively
guaranteeing that the regulatory authorities use window instructions and policy guidance
to intervene in the whole process of fintech innovation, as well as discovering, avoiding,
and handling risks in a timely way, while comprehensively using mandatory standards
and recommended standards to guide fintech-innovation entities in developing innovative
activities based on the basic requirements of market unity and security priority.
Finally, clarify the scope and key of intervention object, and find the institutional

breakthrough point of intervention governance. The legal governance of fintech risk relies
on legal implementation including legislation, law enforcement, and judicial means, while
the formation and improvement of law could to a great extent decide the scope and effect of
intervention governance. For diversified, hidden, and complex fintech risks, the paths and
objects of legal governance are a multitude of things and many of them are still in an

77. Li (2017b), p. 19.

78. Zhu & Chen (2016), p. 18.

79. The so-called “soft law” means the behavioural rules that do not have a legally binding force in principle but
have an actual effect. Soft-law forms include public policies, recommended professional standards, incentive or
announced non-mandatory norms, self-disciplinary rules, group norms, transaction rules, and dispute-settlement rules
formed by market entities, etc. These soft laws could play an actual normalizing effect through policy guidance, reputa-
tional incentive, and other methods. Refer to Wang & Zhong (2017), p. 95.
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unknown state; they must be stably promoted based on the strategy of “emphasizing the keys
and point-to-area.” At the current stage, for intervention-type legal governance of fintech
risks, it urgently needs to get hold of the “nose” of risk governance, meaning finding the
key of intervention governance, improving the related legal systems with targets, making
a breakthrough for the subsequent construction of the institutional system of comprehensive
fintech-risk governance in the future. Although the innovative applications of fintech are
emerging endlessly, two main factors are relatively stable: the first is the underlying tech-
nological scheme that fintech relies on; the second is the fintech-innovation entity, including
R&D entities and application entities. Therefore, innovation for the legal-governance model
of fintech risks at the current stage can have two types of institutional design surrounding the
two main elements: (1) the technology-oriented type of governance model, meaning the
legal-system design with technology as the object of the intervention governance and sur-
rounding “how to govern technology.” The essence of fintech lies in the integration between
finance and technology; besides traditional risks, the risk of fintech is nothing more than the
risk of technology itself and the risk caused in the application process due to technical defect
or technical characteristics. From the logic of risk generation, it will be necessary to imple-
ment effective technology governance in the fintech R&D and application link; ensure the
security, stability, and adequacy of technology schemes through establishment of institu-
tional rules that are suitable for technological laws; and find the best way to avoid techno-
logical loopholes and defects, so as to have the effect of preventing and controlling risks. For
example, the requirement for technological argumentation on the innovation entities of
fintech could be imposed, requiring them to perform prudent notice obligation in the
R&D and application of fintech; the filing review system of fintech’s technical scheme could
be specified, to ensure the technological legitimacy and security of fintech through the regu-
latory authority’s supervision of the technological scheme.80 The pressure-test mechanism
and standard for fintech application could be set, regularly implementing evaluation and
warning of the risks of fintech operations. Besides, it may play the governance role of
regulatory technology in fintech application, providing a corresponding institutional
environment for the “governance of technology with technology.” (2) Entity-oriented-type
governance model, meaning considering the fintech-innovation entity as the object of inter-
vention governance, constraining the innovative behaviours of R&D entities and application
entities, so as to ensure “responsible fintech innovation.” The R&D entity and application
entity are the promoters and practitioners of fintech innovation; their role penetrates through
the entire process of fintech operation, and their comprehension of fintech risks is the most
direct and most comprehensive. Meanwhile, the R&D entity and application entity have
relatively strong motivation and interest incentives to promote fintech innovation, but
usually tend to become the direct makers of risks due to conflicts of interest and incentive
deviation. Therefore, the fintech-innovation entity should become the key object of risk
governance and specify its behavioural rules and legal liabilities through establishment

80. See e.g. Instructive Opinion Regarding the Standardization of Asset Management Business of Financial
Institutions (YF [2018] No.106) issued by the People’s Republic of China, the CBIRC, the CSRC, the State
Administration of Foreign Exchange requiring financial institutions to file the main parameters of an artificial-
intelligence model and the main logic of asset allocation to the regulatory authorities. Such regulatory requirements
actually require that the algorithm of AI-Advisor must be filed at regulatory authorities to ensure that its algorithm logic
is justified and fair, so as to realize the effective governance of technological risks and moral hazards.

300 AS IAN JOURNAL OF LAW AND SOC IETY

https://doi.org/10.1017/als.2020.14 Published online by Cambridge University Press

https://doi.org/10.1017/als.2020.14


and improvement of the legal system while forming effective behaviour constraints. The
entity-oriented-type governance model includes the market access, innovation rule, legal
liability, and other aspects of fintech, the innovation entity; specifically, such a model
requires specifying the access condition and regulatory thought with the fintech company
and financial institution as the R&D entity and application entity, respectively, to set rational
room and boundaries for the innovative behaviours of the corresponding entities.
Meanwhile, it is necessary to establish the rules that innovation entities should follow based
on the principles of enhancing efficiency, increasing inclusiveness, preventing risks, and
protecting the interests of consumers, and to specify the bottom line of fintech-innovation
behaviours and the obligations of the innovation entity; besides, it also needs to accurately
define the legal-lability allocation of innovation entities, and specify their legal liabilities
after causing risk and damage results due to purposeful action or negligence.

6. CONCLUSION

Fintech is bringing profound reform to the financial system but, while enhancing efficiency
and increasing inclusiveness, fintech also brings completely new risk compositions and
challenges to the financial market. China’s fintech industry has experienced high-speed
development and achieved significant advantage across the globe; however, the lagging
of the related legal-system construction and its mismatching with industrial development
have caused the eruption of a series of risk events, which have restrained the healthy
and orderly innovation development of fintech. Implementing effective governance on fin-
tech risks on the basis of the traditional financial-risk-governance framework is an important
guarantee for the healthy and orderly development of fintech, and also a completely new
topic of the financial legal system in the era of fintech. Due to reasons such as the difficult
co-ordination of regulatory goals, unclear allocation of regulatory powers, insufficient
perception of risks, incomplete regulatory instruments, etc., the legal governance of fintech
risks has repeatedly been exploring and swinging between the paths of suppression type,
indulging type and response type, and never formed a stable governance thought and
institutional scheme. The author believes that the generation of laws should start from
the fintech risks, fully mine the local resources of Chinese financial regulation and
rule-of-law operation, give more active and positive and refined intervention on fintech
risks, use the legal system to enable intervention-type governance, and establish an active
and positive governance system of fintech risks through specifying the intervention entity’s
legal status and governing power, the legal basis and legal effect of intervention means, and
the governing key and norms composition of the intervention object.
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