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The Special Court for Sierra Leone and the
Immunity of Taylor: TheArrestWarrant
Case Continued
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Abstract
In its Taylor decision the Special Court for Sierra Leone denied immunity ratione personae to
the, at the time of the indictment, President of Liberia. This article first analyzes the legal
reasoning of that decision. The Court’s finding that it is an international court is approved;
the consequence it attaches to that finding is criticized. The decision is then presented as
an illustration of the negative consequences of relying upon controversial elements of the
ICJ’s Arrest Warrant case. It is suggested that instead of the distinction between national and
international courts, the difference between criminal responsibility and procedural immunity
could have been the basis for the reasoning of the ICJ and Special Court.
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1. INTRODUCTION

Impunity has lost one of the latest battles in the ongoing struggle between classical
state sovereigntyandmoremoderntendencies toencroachonsovereignty incasesof
international crimes. The Special Court for Sierra Leone1 decided that even though
Charles Taylor was President of Liberia at the moment he was indicted, he was not
entitled to immunity.2 This article will place the Special Court’s decision in the

* LL.M. Utrecht University (cum laude), M.Phil International Relations, Emmanuel College, Cambridge. The
author gratefully acknowledges the support of Dr C.Ward, DrW.Werner and Professor jhr. M.Wladimiroff.
All mistakes are entirely her own responsibility.

1. Hereinafter the Special Court, SCSL, or, when clear in the context, the Court.
2. SCSL, Decision on Immunity from Jurisdiction, Charles Ghankay Taylor (SCSL-2003-01-I), Appeals Chamber,

31May2004 (available athttp://www.sc-sl.org/Documents/SCSL-03-01-I-059.pdf, last accessed6March2005).
Hereinafter the Decision, the Taylor decision or Taylor. See for other notes on that case Z. Deen-Racsmány,
‘Prosecutor v. Taylor. The Status of the Special Court for Sierra Leone and its Implications for the Question
of the Immunities of an Incumbent President Before it’, (2005) 18 LJIL 299–322, M. Frulli, ‘The Special
Court for Sierra Leone: Testing the Water. The Question of Charles Taylor’s Immunity. Still in Search of
a Balanced Application of Personal Immunities?’, (2004) 2 Journal of International Criminal Justice 1118–29;
C. Jalloh, ‘Immunity from Prosecution for International Crimes: The Case of Charles Taylor at the Special
Court for Sierra Leone’, ASIL Insights, October 2004 (available at www.asil.org/insights/insigh145.htm last
accessed 3 February 2005); A. Mangu, ‘Immunities of Heads of States and Government: A Comment on the
Indictment of Liberia’s President Charles Taylor by the Special Court for Sierra Leone and the Reaction of
the Ghanaian Government’, (2003) 28 South African Yearbook of International Law 238–45, C. Romano and
A. Nollkaemper, ‘The Arrest Warrant Against the Liberian President, Charles Taylor’, ASIL Insights, June
2003 (available at www.asil.org/insights/insigh110.htm, last accessed 3 February 2005); S. Meisenberg, ‘Die
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larger context of developments on immunity in international law and will in
particular show how the Taylor decision has been influenced by reasoning of the
International Court of Justice (ICJ) in the Arrest Warrant case.3 That judgment has
been discussed extensively.4 This article focuses upon the manner in which the
decision in Taylor, as one of the first cases in which the reasoning of the ICJ in the
Arrest Warrant case is applied, vividly illustrates the problematic consequences of
some of the reasoning in that judgment for the coherence of international law.

Two central arguments of the decision inTaylorwill be analyzed: the legal nature
of the Special Court (section 3) and the consequences of that legal nature (section 4).
The Court’s conclusion on the legal nature will be supported; the conclusion on the
consequences of that nature will be questioned. It will be demonstrated that the
roots of the Special Court’s problematic analysis of the consequences of it being
an international criminal court are in the ICJ’s reasoning in the Arrest Warrant
case. The article will point to some weaknesses in the ICJ’s and Special Court’s
reasoning. Amodest alternative approachwill be suggested thatmight be, although
departing from the reasoning of the ICJ and the Special Court, more beneficial for
the consistency of the applicability of international law (section 5). First the Special
Court and its decision in Taylorwill be introduced (section 2).

2. THE SPECIAL COURT FOR SIERRA LEONE AND ITS DECISION
TO DENY IMMUNITY TO TAYLOR

When in 2000 the Revolutionary United Front, the rebel group that had entered
Sierra Leone from Liberia in 1991 and kicked off a gruesome war that would
last over a decade resulting in the death, maiming and rape of tens of thousands,
once again violated a peace agreement, the government of Sierra Leone requested

Anklage und der Haftbefehl gegen Charles Ghankay Taylor durch den Sondergerichtshof für Sierra Leone’,
(2004) 17 Humanitäres Volkerrecht 30–9. See also the briefs of the amici curiae, the revered D. Orentlicher
(on file with author) and Ph. Sands (available at http://www.icc-cpi.int/library/organs/otp/Sands.pdf (last
accessed 9 March 2005), who both support the distinction between national and international courts that
will be criticized in this article.

3. Judgment, International Court of Justice, 14 February 2002,Case concerning the arrest warrant of 11 April 2000
(Democratic Republic of the Congo v. Belgium), (2002) 41 ILM 536–58 (hereinafterArrestWarrant case).

4. See, inter alia, A. Cassese, ‘When May Senior Officials Be Tried for International Crimes? Some Comments
on theCongo v. BelgiumCase’, (2002) 13 EJIL 853–75; K. Gray, ‘Case Concerning theArrestWarrant of 11April
2000 (Democratic Republic of the Congo v. Belgium)’, (2002) 13 EJIL 723; Sir R. Jennings, ‘Jurisdiction and
Immunity in the ICJ Decision in the Yerodia Case’, (2002) 4 International Law FORUM du droit international
99–103, C. McLachlan, ‘Pinochet Revisited’, (2002) 51 ICLQ 959–66; A. Orakhelashvili, ‘Arrest Warrant of
11 April 2000 (Democratic Republic of the Congo v. Belgium)’, (2002) 96 AJIL 677–84; M. du Plessis and
S. Bosch, ‘Immunities and universal jurisdiction – theWorldCourt steps in (or on?)’, (2003) 28 SAYIL 246–62;
Ch. Schreuer and S. Wittich, ‘Immunity v. Accountability: the ICJ’s Judgment in the Yerodia case’, (2002) 4
FORUM 117–20; B. Stern, ‘Les dits et les non dits de la Cour internationale de Justice dans l’affaire RDC contre
Belgique’, (2002) 4 FORUM 104–16, C.Wickremasinghe ‘ArrestWarrant of 11 April 2000 (Democratic Republic
of the Congo v. Belgium), Preliminary Objections and Merits, Judgment of 14 February 2002’, (2003) 52 ICLQ
775–810; A.Winants, ‘TheYerodia ruling of the International Court of Justice and the Belgian 1993/1999 Law
onUniversal Jurisdiction’, (2003) 16 LJIL 491–509; S.Wirth, ‘Immunity for Core Crimes? The ICJ’s Judgment
in the Congo v. Belgium Case’, (2002) 13 EJIL 877–93; J. Wouters, ‘The Judgment of the International Court of
Justice in theArrestWarrant Case: Some Critical Remarks, (2003) 16 LJIL 253–67.
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the United Nations (UN) to set up a criminal tribunal.5 As a result of the continuing
violations, the amnesties provided for in the 1996 and 1999 peace agreements had
come into question.Moreover, with respect to the amnesty in the 1999 Lomé Agree-
ment6 the Special Representative of theUNSecretary-General had added at the time
a disclaimer that the amnesty provision would not be applicable to international
crimes of genocide, crimes against humanity and other serious violations of inter-
national humanitarian law.7 Following the government’s appeal, the SecurityCoun-
cil unanimously adopted Resolution 1315 (2000), requesting the Secretary-General
‘tonegotiateanagreementwith thegovernmentofSierraLeone tocreatean indepen-
dent special court’ and recommending some features of such a ‘special court’.When
that agreement, of which the Special Court’s Statute is an integral part,8 had been
concluded it was welcomed by the Council.9

Having started its work inAugust 2002, the Special Court indicted inMarch 2003
the then President of Liberia, Charles Taylor. As the second Head of State, and as
the first African Head of State, he was indicted by an international court while in
office. On 17 counts he is accused of planning, instigating, ordering, committing or
otherwise aiding and abetting in the planning, preparation or execution of crimes
such as terrorizing the civilian population and collective punishments, unlawful
killings, physical and in particular sexual violence, use of child soldiers, abductions
and forced labour, looting and burning and attacks on peacekeepers.10 The Special
Court also issued an international warrant of arrest and order for his transfer and
detention.The indictmentandwarrantwere revealedonly in June2003,whenTaylor
was participating in peace negotiations in Ghana. Under national and international
pressure Taylor resigned in August 2003 as part of the deal in the negotiations for
peace forhiscountry.Althoughhehadinitiallydemandedwithdrawalof thewarrant
inexchange forhis resignation, in theendhe settled for asylumthathadbeenoffered
by Nigeria. After the issuance of the Interpol Red Notice in December 2003, Nigeria
immediately declared that it would disregard it and not extradite Taylor. However,
considering international leverage,11 it is quite possible that Taylor will one day be

5. Letter dated 12 June 2000, see Fifth Report of the Secretary-General on the United Nations Mission in Sierra Leone.
UN doc. S/2000/751, 31 July 2000, para. 9.

6. Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of Sierra
Leone, Lomé Accord, 7 July 1999, see www.sierra-leone.org/lomeaccord.html (last accessed 6March 2005).

7. This reservationwas added so close to the signing that it does not appear in the copies of the agreement, but
it is repeated in the various reports on Sierra Leone of the Secretary-General and is endorsed by SC Res. 1315
(2000).

8. Art. 1 para. 2, Agreement between the United Nations and the Government of Sierra Leone on the Es-
tablishment of a Special Court for Sierra Leone, Freetown, 16 January 2002, available at www.sierra-
leone.org/specialcourtagreement.html (last accessed on 6March 2005) (hereinafter, the Agreement).

9. SC Res. 1400 (2002).
10. SCSL-2003-01-I, The ProsecutorAgainstCharlesGhankayTaylor also knownasCharlesGhankayMacArthur

Dapkpana Taylor, Indictment, 7 March 2003, available at http://www.sc-sl.org/Documents/SCSC-03-01-I-
001.pdf (last accessed 6March 2005).

11. Some elements of this international leverage are that the Special Court has opened a temporary office in
Nigeria; that hosting President Obasanjo is serving his last term; and that Nigerian victims of amputa-
tions in Sierra Leone, lawyers and journalists have started proceedings in Nigerian courts to oppose
Taylor’s asylum in Nigeria. The Security Council in SC Res. 1532 (2004) froze Taylor’s assets while ‘ . . .
expressing concern that former President Taylor . . . continues to exercise control over and to have ac-
cess to . . .misappropriated funds and property, with which he and his associates are able to engage in
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extradited, and then Case No. SCSL-03-01, Prosecutor of the Special Court v. Charles
Taylor, will commence.12 The first decision in that case has already been made. In
the 31 May 2004 decision under consideration, the Appeals Chamber of the Special
Court rejected Taylor’s preliminary motion in which he claimed immunity.13 The
Court did so by first emphasizing its ‘truly international’ legal status, despite the
absence of Chapter VII powers, and by finding that it is an ‘international criminal
court’.14 It thenwentontoholdthatbecauseof itsnatureasaninternationalcriminal
court the paragraph in its statute that denies immunity to officials is ‘not in conflict
with any peremptory norm of general international law and its provisions must be
given effect by this Court’. The judges concluded that ‘the official position of the
Applicant as an incumbentHead of State at the timewhen the criminal proceedings
were initiated against him is not a bar to his prosecution by this Court’.15

The reasoning of the Court rests on two consecutive arguments. First, the Special
Court isaninternationalcriminalcourt.Second, theconsequenceof that legalnature
is that a provision in its statute denying immunity can be opposed to Taylor. The
validity of these arguments will be discussed in turn.

3. THE LEGAL NATURE OF THE SPECIAL COURT

Although the resolution in which the Security Council requested the Secretary-
General to negotiate an agreement on the Special Court with the government of
Sierra Leone referred in a preamble to the situation in Sierra Leone as a continu-
ing threat to international peace and security,16 and although the Council later
welcomed the establishment of the Court,17 the Council itself did not establish
the Special Court.18 Unlike the International Criminal Tribunals for the former

activities that undermine peace and stability in Liberia and the region’. This was reiterated in SC Res.
1579 (2004). On 24 February 2005 the European Parliament passed a resolution calling on the European
Union and its member states to take immediate action to bring about Taylor’s appearance before the
Special Court (available at http://www2.europarl.eu.int/omk/sipade2?PUBREF=-//EP//TEXT+PRESS+DN-
20050224-1+0+DOC+XML+V0//EN&LEVEL=2&NAV=S#SECTION8, last accessed 6 March 2005). US Con-
gress has increased pressure on the US administration to urge Nigeria to hand over Taylor to the
Special Court (see, inter alia, H.CON.RES.127, passed 4 May 2005 in the House and on 10 May 2005
in the Senate). Later in May 2005 the Coalition for International Justice published a report alleging
that Taylor violated the terms of his political asylum – not interfering in Liberian and regional polit-
ics – among others by funding armed groups through some of his old commanders (available at
http://www.cij.org/pdf/Following Taylors Money A Path of War and Destruction.pdf, last visited 20 May
2005).

12. Also on the issue of Taylor’s immunity, Liberia has instituted proceedings against Sierra Leone at the ICJ on
4 August 2003, a few days before Taylor’s resignation. However, the ICJ does not have jurisdiction as long as
Sierra Leone does not accept it in this particular case. See ICJ Press Release 2003/26, 5 August 2003.

13. Rule 72 (E) of the Court’s Rules of Procedure and Evidence makes it possible that preliminary motions are
immediately dealt with by the Appeals Chamber. Although it is required that the applicant has made an
initial appearance, this requirement was lifted because of the exceptional case that a still incumbent Head
of State claimed immunity (see s. IV of the Decision, supra note 2).

14. Decision, supra note 2, paras. 37–42.
15. Ibid., para. 53.
16. SC Res. 1315 (2000).
17. SC Res. 1400 (2002).
18. SeeDeen-Racsmány, supranote 2, at 307–9, for a sweeping argument against the Court’s reference to Articles

39 and 41 of the UN Charter as bases of SC Res. 1315 (2000). In her view, the basis of the resolution is better
sought outside Chapter VII. However, it is submitted that even if SC Res. 1315 (2000) had been based on
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Yugoslavia (ICTY)19 and Rwanda (ICTR),20 which were established by mandatory
Security Council resolutions adopted under Chapter VII of the UN Charter,21 the
legal basis of the Special Court is an agreement between the United Nations (UN)
and the government of Sierra Leone.22 In that sense it shares its legal nature with
the International Criminal Court (ICC) which was also established by a treaty, be it
by a treaty with only, andmanymore, states as parties.23

As a consequence of its being a treaty-based and not a Chapter VII-based Court,
third states not party to the treaty, are not bound to co-operate with it. The Security
Council’s involvement in its establishment does not change this. The Council did
not ‘forget’ to give the Special Court the Chapter VII powers enjoyed by the ICTY
and ICTR. Both the Secretary-General in the establishment phase and the previous
President of the Special Court in the operational phase of the Court have requested
the Council to grant the Court Chapter VII powers, but that never occurred.24

The Special Court is often referred to as a ‘hybrid court’.25 It is considered hybrid,
because its Statute contains, unlike the two ad hoc tribunals, not only crimes under
international law, but also certain different crimes under Sierra Leonean law.26

Others refer to the Special Court’s mixed composition of both Sierra Leoneans and
internationalsasanother signof theCourt’shybridcharacter.However, althoughthe
Court can indeed be labelled a ‘treaty-based sui generis court of mixed jurisdiction
and composition’,27 the law applied by the Court and the nationality of the staff do

Chapter VII, it still did not establish the SCSL, since the resolution does not say so and since the Court was
established, as requested in the resolution, by an agreement between Sierra Leone and theUN (see infra). Nor
did the resolution explicitly grant the SCSL specific Chapter VII powers, such as compulsory co-operation
by third states.

19. SC Res. 808 (1993).
20. SC Res. 955 (1994).
21. There are several other differences between the ad hoc tribunals and the Special Court. First, despite the

Secretary-General’s insistence on assessed contributions, the Special Court is (under)funded by voluntary
contributions. Second, the Special Court is located in the countrywhere the alleged crimeswere committed.
Third, in many ways (legislation applied and composition of staff) the Special Court has both national
and international elements. Finally, the Special Court was established on the request of the government
concerned. Unlike the states of the former Yugoslavia, Rwanda had a say in the international tribunal that
would be established for crimes committed in its country as it was a non-permanentmember of the Security
Council when the resolution was voted on. However, Rwanda did not vote in favour, among other reasons
because the tribunal would not be able to impose capital punishment, because it would reside outside
Rwanda and because Rwanda opposed the sharing of the Prosecutor and theAppeals Chamberwith the ICTY
(see S/PV.3453 8 November 1994).

22. See supra note 8.
23. Rome Statute of the International Criminal Court, 17 July 1998, UNTS 38544, hereinafter referred to as the

Rome Statute. On 7 April 2005, 98 states had ratified the Statute.
24. See Report of the Secretary-General on the establishment of a Special Court for Sierra Leone. UN doc. S/2000/915,

4 October 2000, para. 10 and press release SCSL 11 June 2003, available at www.sc-sl.org under press releases.
25. See e.g. S. Linton, ‘Cambodia, East Timor and Sierra Leone: Experiments in International Justice’, (2001) 14

Criminal Law Forum 185–246, at 231, according to whom the Special Court belongs, like the tribunals in
Cambodia and East Timor, to a ‘new species of tribunal’: ‘internationalised domestic tribunals’. However,
although the types of trial in these three tribunals indeed are all ‘a half-way house, a hybrid containing
elements of domestic prosecutions and an international process’, they may not be categorized as one new
single species. Their legal nature (see infra note 28) is fundamentally different.

26. Article 5 Statute SCSL. So far, however, none of the indictments contained counts based on the national
crimes.

27. SG Report Special Court, supra note 24, at para. 9.

https://doi.org/10.1017/S0922156505002918 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156505002918


650 SARAH M. H. NOUWEN

not determine the legal nature28 of the Court.29 The Secretary-General rightly held
that the legalnatureof theSpecialCourt, aswithanyother legal entity, is determined
by its constitutive instrument.30 Since the constitutive instrument is an agreement
between a state – Sierra Leone – and an international organization – the UN – the
legal nature of the Special Court is international.

This is not changed by the fact that the agreement has been incorporated into
domestic, Sierra Leonean, legislation.31 TheRatificationAct bears out that theCourt
isan internationalbodythatoperatesoutsideofandnot subject to theSierraLeonean
Constitution.32

Even before the decision in Taylor, the Special Court had shed light on its legal
nature, deciding on preliminary motions attacking the lawfulness and validity of
its creation.33 It rejected the arguments that its establishment was contrary to the
Constitution of Sierra Leone34 and held that it was an international tribunal ‘estab-
lished by law’.35 Moreover, in a decision on the validity of the provision in its Statute
denying amnesty accorded in the Lomé Agreement, the Court explained:

Upon its establishment the Special Court assumed an independent existence and is
not an agency of either of the parties which executed the Agreement establishing the
Court. It is described as ‘hybrid’ or ‘mixed jurisdiction’ because of the nature of the
laws it is empowered to apply. Its description as hybrid should not be understood as
denoting that it is part of two or more legal systems.36

Therefore, scholarly descriptions of the Court as ‘a national court with a large
involvement’,37 anda ‘SierraLeonean international court’38 or aspart of the category
of ‘internationalized domestic courts (semi-internationalized courts),which are part

28. Frulli, supra note 2 at 1123 distinguishes between legal nature and legal foundation and uses the term
legal nature for the characteristics of a court. In this article legal nature is used for legal foundation and is
distinguished from characteristics.

29. Different: R. Cryer, ‘A “Special Court” for Sierra Leone’, (2001) 50 ICLQ 435–446, at 437, who argues that the
applicable law also determines the legal nature of a court.

30. SG Report Special Court, supra note 24, at para. 9.
31. Sierra Leone has a dualist systemwhen it comes to the relation between domestic and international law and

theSpecialCourtAgreement, 2002, (Ratification)Act2002, available athttp://www.sc-sl.org/Documents/scsl-
ratificationact.pdf (last accessed 6March2005) is the Parliament’s ratification and implementationbill of the
non-self-executing Agreement between the Government and the UN. See also N. Udombana, ‘Globalization
of Justice and the Special Court for Sierra Leone’s War Crimes’, (2003) 17 Emory International Law Review
55–132, at 85.

32. See in particular Arts. 11(2), 13 and 21.
33. SCSL, Decision on the Constitutionality and Lack of Jurisdiction, Kallon, Norman and Kamara (SCSL-2004-

15/14/16-AR72(E)), Appeals Chamber, 13March 2004.
34. Ibid., paras. 44–53.
35. Ibid., paras. 54–8.
36. SCSL, Decision on Challenge to Jurisdiction: Lomé Accord Amnesty, Kallon and Kamara (SCSL-2004-15/16-

AR72(E)), Appeals Chamber, 13 March 2004. See also Judge Robertson’s Separate Opinion in SCSL, De-
cision on Preliminary Motion on Lack of Jurisdiction: Establishment of Special Court Violates Constitution
Sierra Leone, Kondewa (SCSL-2004-14-AR72(E)), Appeals Chamber, 25 May 2004, para. 15: ‘ . . . the Special
Court . . . is not accurately described in the Secretary-General’s report as a court of “mixed jurisdiction and
composition:” . . . it is in realityan international courtontowhicha fewnational elementshavebeengrafted.’

37. S. Beresford and A. Muller, ‘The Special Court for Sierra Leone: An Initial Comment’, (2001) 14 LJIL 635–51,
at 636.

38. A diplomat quoted byM. Sieff, ‘War Criminals: Watch Out’, TheWorld Today, February 2001, 18–20, at 19.
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of the domestic justice system of their host countries, but include a mix of local and inter-
national judges who apply both international and domestic law’,39 aptly describe
the hybrid characteristics of the Court, but do not acknowledge the fundamentally
international legal nature of the Special Court.

However, in Taylor the Special Court deemed it necessary to advance more ar-
guments than the fact that it derives its existence from an international treaty to
establish that it is ‘truly international’.40 It pointed to the ‘high level involvement
of the Security Council’41 and made the disputable statement that the ‘Agreement
between the United Nations and Sierra Leone is an agreement between allmembers
of theUnitedNations and Sierra Leone’. Not only is this highly questionable consid-
ering the law on international organizations;42 for the reasoning on the legal nature
of the Special Court, the remark was also unnecessary. As the constitutive instru-
ment is decisive for the legal nature of a court, the Special Court, established by
an international treaty, is an international criminal court, notwithstanding the fact
that its constitutive instrument is different fromthat of other international criminal
courts like the ICTY and ICTR (Security Council resolutions).

TheCourt thuscametothecorrectconclusionthat its legalnatureis international,
although some of the arguments it advanced are disputable. However, the Court’s
emphasis on the Security Council’s involvement may well have more to do with
the second step the Court made to deny Taylor immunity: the consequences of its
international legal nature.

4. THE CONSEQUENCES OF THE DISTINCTION BETWEEN
INTERNATIONAL AND NATIONAL COURTS; FOLLOWING THE
ARREST WARRANT CASE

The entire analysis of the Court’s legal nature, national or international, would not
have been necessary if the question of whether immunity applies to an incumbent
official depended on factors other than the nature of the Special Court, for example,
on the nature of the crime. Having mentioned various provisions in the statutes
of other international criminal courts (Nuremberg, ICTY, ICTR, ICC) that deny
immunity to officials, the Special Court seemed to hint at this by stating: ‘The
nature of the offences for which jurisdiction was vested in those various tribunals is
instructive as to the circumstances inwhich immunity is withheld.’43 However, the
Court immediately went on to say that ‘the nature of the Tribunals has always been a
relevant consideration in thequestionwhether there is an exception to theprinciple

39. W.Burke-White, ‘A communityof courts: toward a systemof international criminal lawenforcement’, (2002)
24Michigan Journal of International Law 1–101, at 23 (emphasis added).

40. Decision, supra note 2, para. 38. Also in SCSL, Written Reasons for the Trial Chamber’s Oral Decision on
the Defence Motion on Abuse of Process due to Infringement of Principles of Nullum Crimen Sine Lege and
Non-Retroactivity as to Several Counts, Brima, Kamara and Kanu (SCSL-04-16-PT), Trial Chamber, 31 March
2004, para. 37. The Special Court did not only refer to the Agreement as its constitutive basis, but also to SC
Res. 1315 (2000). As has been argued that, although this resolution indeed invited the Secretary-General to
establish such a court, it did not in itself establish it.

41. Decision, supra note 2, para. 36.
42. See more extensively Deen-Racsmány, supra note 2.
43. Ibid., para. 49. Emphasis added.
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of immunity’.44 Although a consideration obviously inspired by theArrestWarrant
case, it referred to that case only subsequently, referring to the paragraph in which
the ICJheld that ‘an incumbentor formerMinister forForeignAffairs’maybesubject
to criminal proceedings before ‘certain international criminal courts, where they have
jurisdiction.’45 The Special Court admits that the reason for the distinction between
national and international courts is ‘not immediately evident’ but it ‘would appear
due to the fact that the principle that one sovereign state does not adjudicate on the
conductof another state; theprincipleof state immunityderives fromtheequalityof
sovereign states and therefore has no relevance to international criminal tribunals
which are not organs of a state but derive their mandate from the international
community’.46 The Court quoted Professor Orentlicher’s amicus brief that provided
another reason for the distinction: ‘states have considered the collective judgment
of the international community to provide a vital safeguard against the potential
destabilizing effect of unilateral judgment in this area’. The Court also referred to
the judgment of Lord Slynn of Hadley in Pinochet, who argued that ‘there is . . . no
doubt that states have beenmoving towards the recognition of some crimes as those
which should not be covered by claims of state or Head of State or other official or
diplomatic immunitywhen charges are brought before international tribunals’.47 The
Court reached the conclusion that Taylor’s official position at themoment hemade
the application was not a bar to prosecution by the Court.

Although the Court only referred to the ICJ’s Arrest Warrant case in one para-
graph, it is obvious from the arguments put forward in Taylor’s Application that
the importance of the distinction between national and international courts for the
immunity issue was derived predominantly from that case. It is therefore instruct-
ive, before criticizing the consequences attached to the distinction, to recap the ICJ’s
relevant considerations.48

When comparing the situation of Taylor with that of the key person in theArrest
Warrant case, Yerodia Ndombasi, Minister for Foreign Affairs of the Democratic
Republic of Congo at the moment he was indicted by a Belgian court, the following
points are noticeable.

First, bothwere incumbent officials at the time of the indictment and issue of the
arrestwarrant:YerodiaMinister forForeignAffairs, TaylorHeadofState. In theArrest
Warrant case the ICJ found that immunity for a Minister for Foreign Affairs from
jurisdiction in other states is ‘firmly established’ in international law. It avoided
the question as to where in international law that immunity has been so firmly
established and immediately turned to the extent of the immunities enjoyed by such
a Minister.49 In Taylor’s case of a Head of State, the principle of immunity is even

44. Ibid., para. 49. Emphasis added.
45. Ibid., para. 50. Emphasis added.
46. Ibid., para. 51.
47. Ibid., para. 52. Emphasis added.
48. See for more extensive comments on the Arrest Warrant case specifically, inter alia, the articles referred to

supra note 4.
49. Judgment, Arrest Warrant case, supra note 3, para. 51. It is doubted whether it is so ‘firmly established’ that

the immunity of a Minister for Foreign Affairs includes not only immunity on official visits, but also, as
held by the Court, on private visits. See for criticism on the ICJ’s poor motivation, among others, Wouters,
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morefirmly established in customary international lawand is not questioned.50 The
immunities enjoyed by a Minister for Foreign Affairs attach a fortiori to the Head of
State, as the state’s representative par excellence.

Second, both Yerodia and Taylor were indicted for war crimes and crimes against
humanity. In the Arrest Warrant case Belgium had contended that while in general
Ministers for ForeignAffairs enjoy immunity, they do notwhen suspected of having
committedcrimesof thatnature.However, fromstatepractice (case lawandnational
legislation) theCourtcouldnotdeducesucharule,nor fromtherulesconcerning the
immunityorcriminal responsibilityofpersonshavinganofficial capacitycontained
in the legal instruments creating international tribunals. The latter rules would
apply only to the specific international tribunals and could not lead to the conclusion
that similar rules applied in regard to prosecutions in national courts. The decisions
of these courts would not lead to a different conclusion either, because they do not
‘deal with the question of the immunities of incumbentMinisters for Foreign Affairs
before national courts where they are accused of having committed war crimes or
crimes against humanity’.51 So at this point the ICJ made the critical distinction
that is the key difference between the situations of Yerodia and Taylor. Yerodia was
prosecuted by a national court (Belgian); Taylor by an international court (the Special
Court).

Having discarded Belgium’s argument, the ICJ, probably aware of the con-
sequences of this finding (immunity for incumbent officials even though they are
accused of international crimes), continuedwith a soothing remark: ‘immunity from
jurisdiction enjoyed by incumbentMinisters for Foreign Affairs does notmean that
theyenjoy impunity in respectof anycrimes theymighthavecommitted, irrespective
of their gravity.’52 TheCourt enumerated four situations inwhich immunity and im-
punity do not go together. Whilst these considerations were for Yerodia’s situation
obiter dicta, in Taylor’s case one of them became crucial as it provided the Special
Courtwith the key to distinguish the two cases. According to the ICJ: ‘[A]n incumbent
or formerMinister for Foreign Affairs may be subject to criminal proceedings before
certain international criminal courts, where they have jurisdiction.’53 Apparently, in the
view of the Special Court, this circumstance was the decisive distinction between
Yerodia’s and Taylor’s situations and hence it could come to an opposite result as
the ICJ. Whereas Yerodia had been entitled to immunity at the moment he was in-
dicted, Taylorwasnot. YerodiawasprosecutedbyaBelgiannational court, obviously
not belonging to the category of ‘certain international criminal courts’. The Special
Court, however, had, correctly, established that it itself is an international court.

But it is questionable whether it belongs to the category of ‘certain international
criminal courts’ as mentioned by the ICJ. Before examining this issue, first the

supra note 4, at 256–8, Schreuer and Wittich, supra note 4, at 117–18, Du Plessis and Bosch, supra note 4, at
257–8. Cassese, supra note 4 at 855, is more positive about this part of the judgment.

50. A. Watts, ‘The Legal Position in International Law of Heads of States, Heads of Governments and Foreign
Ministers’, (1994, III) 247 Recueil des cours 9–130, at 36.

51. Judgment,ArrestWarrant case, supra note 3, para. 58. Emphasis added.
52. Ibid., para. 60. Emphasis added.
53. Ibid., para. 61. Emphasis added.

https://doi.org/10.1017/S0922156505002918 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156505002918


654 SARAH M. H. NOUWEN

other requirement ‘where they have jurisdiction’ will be assessed, since, immunity
being an exception to jurisdiction, jurisdiction precedes immunity. In the decision
the Special Court only addressed the internationality requirement and apparently
assumed that it had jurisdiction.

The first Article of the Statute of the Special Court is the basis for the exercise of
its jurisdiction:

The SpecialCourt shall . . . have thepower toprosecute personswho bear the greatest re-
sponsibility for serious violations of international humanitarian lawandSierra Leonean
law committed in the territory of Sierra Leone, since 30 November 1996, including those
leaders who, in committing such crimes, have threatened the establishment of and
implementation of the peace process in Sierra Leone.54

The original version of the Security Council resolution demanding the establish-
ment of the Special Court, drafted by the United States, was limited to ‘senior Sierra
Leone nationals’;55 however, as this has been expanded to the more general ‘those
who bear the greatest responsibility’, Taylor can match the personal jurisdiction
requirements.56

The underlying principle for jurisdiction claimed in the Statute, the territorial-
ity principle, is perfectly compatible with international law. It is the most widely
acknowledged base for jurisdiction in international law, since it is an inherent part
of sovereignty of a state. A state has the right to adjudicate crimes that have been
committed on its territory,whether bynationals or by foreigners. Taylor could argue
that he never actively committed the crimes he is accused of in Sierra Leone, since
he was present in Liberia. However, the territoriality principle does not only grant
jurisdiction to the statewhere the act has commenced (subjective element), but also
to the state where the act is completed (objective element). In case it is difficult to
construe a link between acts of Taylor in Liberia and the factual crimes committed
in Sierra Leone, Sierra Leone could also invoke the protective principle or pass-
ive personality principle as a basis for jurisdiction. Whether universal jurisdiction
in absentia is allowed is still controversial.57

Sierra Leonean national courts would be allowed to exercise jurisdiction over
Taylor on the basis of the widely accepted grounds for jurisdiction such as the
territoriality, passive personality, and protective principles and therefore it can
be sustained that Sierra Leone could share this jurisdiction with the Special

54. Statute,Art. 1(1) (emphases added).Although theSecurityCouncilhadused the specification ‘thosewhobear
the greatest responsibility’ in SC Res. 1315 (2000), the Secretary-General regarded this as a recommendation
and not as a binding instruction and proposed themore general term ‘personsmost responsible’. Pointing to
‘bearing the greatest responsibility’ emphasizes leadership control over the character and scale of the crimes.
However, the Security Council, especially the United States, insisted on a limitation to ‘those who played a
leadership role’ and therefore the terminology of ‘those who bear the greatest responsibility’. See SG Report
Special Court, supra note 24, para. 29 and Letter dated 22 December 2000 from the President of the Security Council
addressed to the Secretary-General, UN doc. S/2000/1234, view 1.

55. M. Sieff, supra note 38, at 19.
56. At the time of the establishment particularly (Sierra Leonean) RUF-leader Foday Sankohwas caught sight of,

not Taylor.
57. See the various separate opinions of the judges in the Arrest Warrant case, supra note 3. Perhaps the Court

will give more guidance on the issue in the Case Concerning Certain Criminal Proceedings in France (Republic
of the Congo v. France), General List No. 129, which it has currently under consideration.
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Court, although in the Statute only the territoriality principle is explicitly men-
tioned. Had Sierra Leone not consented to the Special Court, the Court would
violate the sovereignty of Sierra Leone and would need an alternative author-
ization for the exercise of jurisdiction, which could have been a Security
Council resolution like the two ad hoc tribunals. Since Sierra Leone consen-
ted and the jurisdiction claimed in the Statute is compatible with international
law, the jurisdiction requirement is indeed, as the Court apparently assumed,
fulfilled.

However, the question whether the Special Court belongs to the ICJ’s category of
‘certain international criminal courts’ as a consequence of which immunity can be
denied to incumbent officials ismore difficult. The ICJ did not set out guidelines for
this category and only referred explicitly to the ICTY, ICTR and ICC.58

In theTaylordecision theSpecialCourt compared the relevantarticle in itsStatute
denying immunitywith similarprovisions in theNurembergCharter andPrinciples
and the Statutes of the ICTY, ICTR and ICC. Article 6(2) in the Statute of the Special
Court reads: ‘The official position of any accused persons, whether as Head of State
orGovernment or as a responsible government official, shall not relieve suchperson
of criminal responsibility nor mitigate punishment.’

This paragraph is indeed nearly identical toArticle 7 of theNurembergCharter,59

Principle III of the Nuremberg Principles,60 Article 7(2) of the ICTY,61 Article 6(2)
of the ICTR Statute62 and Article 27(1) of the Statute of the International Criminal
Court.63 The crucial question, though, is why these ‘certain international criminal
courts’ would be allowed to disrespect the immunity of incumbent officials. If one
argues that there canbeno immunity for certain international crimes and that these
provisions merely reflect international customary law, the Special Court would be
allowed to deny immunity to everyHead of State. However, the distinction between
prosecutions by national and international courts is then hard to maintain: should
they not apply the same international law? This approachwill be further elaborated

58. Judgment,ArrestWarrant case, supra note 3, para. 61, see also infra note 106 for the text of the paragraph.
59. Article 7 of the Charter of the InternationalMilitary Tribunal of Nuremberg,UNTS, Vol. 82, 279: ‘The official

position of defendants, whether as Heads of State or responsible officials in Government Departments, shall
not be considered as freeing them from responsibility or mitigating punishment.’ Article 6 of the Charter of
the International Military Tribunal of Tokyo contained a similar provision.

60. Nuremberg Principles, Yearbook of the International Law Commission (1950), Vol. II, acknowledged in GA Res.
95 (I), 11 December 1946 and GA Res. 488, (V) 12 December 1950: ‘The fact that a person who committed an
act which constitutes a crime under international law acted as a head of State or responsible Government
official does not relieve him from responsibility under international law.’

61. Article 7, para. 2 of the Statute of the InternationalCriminal Tribunal for the formerYugoslavia, Annex to the
Report of the Secretary-General; UNDoc. S/25704 of 3May 1993; approved by SCRes. 827 (1993): ‘The official
position of any accused person, whether as Head of State or Government or as a responsible Government
official, shall not relieve such person of criminal responsibility nor mitigate punishment.’

62. Identical. See the Statute attached to SC Res. 955 (1994).
63. The Rome Statute provides in Article 27: ‘1. This Statute shall apply equally to all persons without any

distinction based on official capacity. In particular, official capacity as a Head of State or Government, a
member of a Government or parliament, an elected representative or a government official shall in no case
exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a
ground for reduction of sentence. 2. Immunities or special procedural rules whichmay attach to the official
capacity of a person, whether under national or international law, shall not bar the Court from exercising
its jurisdiction over such a person.’ The second paragraph is an innovation in comparison with the other
statutes, the importance of which will be elaborated in the next section.
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in the next paragraph, but is not the one taken by the ICJ and Special Court. Their
approach holds that whilst normally officials are entitled to immunity, even for
international crimes, statutes of international courts can provide for exceptions.
The question arises as to what legal foundation exists for such an exception.

With respect to treaty-based tribunals like the ICC it can be argued that the
states parties have consented to lift the immunity of their officials in case they are
prosecuted before the ICC. However, in accordance with the fundamental principle
of every law system pacta tertiis nec nocent nec prosunt (a treaty binds the parties and
only the parties)64 the provision of Article 98 of the Rome Statute provides that the
absolute immunity of officials of third states has to be respected.65 The only way
legitimately to lift the immunity of officials of non-party states would be if such
a provision is supported by a Security Council resolution adopted under Chapter
VII of the UN Charter. Either the tribunal itself is rooted in such a Security Council
resolution (ICTY and ICTR) or the resolution determines it for another court (which
has not yet happened, but would be possible).

Consequently, if two states (or a state and an international organization) decide to
establish a tribunal by a treaty between them, the fact that it is thus an international
tribunal is not enough for it not to respect the immunity enjoyed by officials from
third states. If thiswere not the case, it would be a very easy and unjustifiable escape
from international obligations.66 Since Liberia is not a party to the agreement that
established the Special Court and since theCourt does not haveChapter VII powers,
the conclusion according to this line of reasoning should be that there is no
ground on which the provision denying immunity in the Special Court’s Statute is
opposable to a third state, Liberia.

Nevertheless, the Special Court reached the opposite conclusion. Unlike the ICJ
the Special Court explicitly addressed the question of what founds the distinction
between national and international courts. First, international criminal tribunals
would derive their mandate from the international community and hence do not,
unlike national courtswould, violate the principle that sovereign states do not adju-
dicateontheconductofanotherstate.67 Second,derived fromProfessorOrentlicher’s

64. Reflected in Art. 34 of the 1969 Vienna Convention on the Law of Treaties UNTS 1155, 331.
65. Art. 98, titled ‘Cooperation with respect to waiver of immunity and consent to surrender’ provides:

‘1. The Court may not proceed with a request for surrender or assistance which would require the requested
State to act inconsistentlywith its obligationsunder international lawwith respect to the State or diplomatic
immunity of a person or property of a third State, unless the Court can first obtain the cooperation of that
third state for the waiver of immunity.
2. The Court may not proceed with a request for surrender which would require the requested State to
act inconsistently with its obligations under international agreements pursuant to which the consent of a
sending State is required to surrender a person of that State to the Court, unless the Court can first obtain
the cooperation of the sending State for the giving of consent for the surrender.’
Whilst for the question of immunity para. 1 is relevant, para. 2 has gained in importance since the US has
tried and succeeded to conclude bilateral agreements with states to protect US nationals from extradition
to the ICC. See for an elucidating interpretation of this Article in relation to Art. 27 of the Rome Statute
D. Akande, ‘International Law Immunities and the International Criminal Court’, (2004) 98AJIL 407–33.

66. See also Akande, supra note 65, at 417: ‘It makes little difference whether the foreign states seek to exercise
this judicial jurisdiction unilaterally or through some collective body that the state concerned has not con-
sented to.’

67. In the Arrest Warrant case this argument was not put forward explicitly, but it was recognized in literature
as an underlying principle of the distinction between national and international courts. See e.g. Stern, supra
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amicus brief, the collective judgment of the international community provides a
vital safeguard against the potential destabilizing effect of unilateral judgment.
Therefore, the Court implicitly interprets the ICJ’s ‘certain international criminal
tribunals’ as ‘international criminal tribunals in the establishment of which the
international community was involved’. Referring to Article 24 of the UN Charter,
determining that, in carrying out its duties under its responsibility for the main-
tenance of international peace and security, the Security Council acts on behalf of
the members of the UN, the Special Court concluded: ‘The Agreement between the
United Nations and Sierra Leone is thus an agreement between allmembers of the
United Nations and Sierra Leone. This fact makes the Agreement an expression of
the will of the international community.’68 Adoption of that approach essentially
consists of an implicit waiver of immunity: since all UN member states, including
Liberia, have entrusted theSecurityCouncil to act in cases of threats to international
peace and security, they have also consented to the possible lifting of immunity.

While neither the consent ground nor the Security Council resolution ground
were clearly present in Taylor, the Court tried to find a ground for lifting the im-
munitybycombining the twogrounds for as far as theywerepresent. That reasoning
is, with respect, unconvincing. It is very unlikely that every treaty concluded by the
Secretary-General on behalf of theUN, authorized by theCouncil, can be considered
a treaty to which all member states are parties. It would be hard to reconcile with
the independent international personality of the UN. The UN is more than the
sum of its members and the organization ‘occupies a position in certain respects
in detachment from its Members’.69 More generally, ‘international community in-
volvement’ is an imprecise criterion for whether third states can be affected by
statutes of ‘international courts’, in particular whether the immunities of their offi-
cials can be ignored or not. Howmuch ‘international involvement’ is required? Can
it also be involvement of UNorgans other than the Security Council, like in the case
of the Extraordinary Chambers in the Courts of Cambodia?70 Or what if a regional
organization establishes an international criminal court?

The conclusion must be that, if, as the ICJ held, international law provides for
immunity to incumbent officials also in case of alleged international crimes, the
internationality of the tribunal as such is not a sufficient ground for lifting the
immunity. The immunity is only lifted from officials of those states that consented
to the agreement or if a SecurityCouncil resolutionbinds ‘third states’ to that extent.

note 4, 108 note 14: ‘Strictu sensu, le problème de l’immunité ne se pose pas devant une juridiction interna-
tionale, l’immunité étant par définition prévue pour protéger la souveraineté d’un Etat par rapport à celle
d’un autre Etat. C’est plutôt une question de délimitation de la compétence de l’instance internationale.’
However, this view ignores the various legal bases ‘international’ tribunals can have and the fact that for a
tribunal to be ‘international’ it is sufficient that it has been established in a treaty by two states. This remains
a situation in which some states exercise jurisdiction over another state. It is not merely a matter of the
limitation of the jurisdiction of the international tribunal, because the tribunal is likely to be entitled to the
samegrounds of jurisdiction as the states that established it, universal jurisdiction,whenavailable, included.

68. The Decision, supra note 2, para. 38.
69. Reparations for Injuries Suffered in the Service of the United Nations, [1949] ICJ Rep. 174.
70. Particularly the Commission on Human Rights, the General Assembly and the Secretariat were involved in

theestablishmentofwhatnowarenational chamberswith international influences. See, for agoodoverview,
http://www.yale.edu/cgp/chron v3.html (last accessed 6March 2005).
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The next paragraph will explore whether the alternative route the Special Court
hinted at but did not follow – the nature of the crime instead of the nature of
the tribunal determining the immunity question – provides a better answer to im-
munity questions. Instead of the national–international court distinction, another
distinction will prove to be essential: that between criminal responsibility and
procedural immunity.

5. AN ALTERNATIVE APPROACH: THE NATURE OF THE OFFENCE

In the Arrest Warrant case the ICJ rejected Belgium’s argument that there was
an exception to immunity for incumbent officials in case of alleged international
crimes. The ICJ could not deduce such a rule from state practice (case law and
national legislation) nor from the relevant rules contained in the legal instruments
creating international tribunals. According to the ICJ, the latter rules only applied to
the specific international tribunals and could not lead to the conclusion that similar
rulesapplied inregard toprosecutions innationalcourts.Thedecisionsof thesecourts
would not lead to a different conclusion either, because they do not ‘deal with the
question of the immunities of incumbentMinisters for ForeignAffairs before national
courts where they are accused of having committed war crimes or crimes against
humanity’.71

That aspect of the reasoning of the ICJmay be criticized. First, itwill be submitted
that the statutes and practice of international courts on immunity are relevant to
prosecutions in national courts, because they reflect customary international law.
That law is related to the internationalityof the crimeandnotof the tribunal andhas
to be applied by all tribunals applying international criminal law. Second, the ICJ’s
distinction between the different immunities for former and incumbent officials
will be approved, but it will be argued that nevertheless practicewith respect to one
can influence the other.

The ICJ’s observation that the statutes of the international courts have been
especiallydesignedforthosecourtsandnotfortrialsbymunicipalcourts isobviously
true. However, that is not to say that the competence to deny immunity is created
in these instruments nor that it is an exclusive competence of international courts.
The rules on immunity in the statutes could also codify customary international
law on international crimes to be respected by all courts that apply international
criminal law, irrespective of their nature (national or international). True, because
of their international nature, the international tribunalsmay have been catalysts in
finding or even developing these rules, however, not with the intention to keep the
rules within the artificial boundaries of international courts. On the contrary, the
courts pronounced on these rules as principles of international law and there are no
indicationsthat theywouldbethesolecourtsallowedtousethoserules.Forexample,
the Nuremberg Tribunal authoritatively confirmed the status of the non-immunity
rule as a principle of international law: ‘The principle of international law, which
under certain circumstances protects the representative of a State, cannot apply to

71. Judgment,ArrestWarrant case supra note 3, para. 58. Emphasis added.
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acts condemned as crimes by international law.’72 So, according to the Tribunal,
the immunity question is related to the nature of the offence (an international
crime) and not to the nature of a prosecuting institution. The fact that the scope of
this finding is not limited to international tribunals is supported not only by the
argument that theNuremberg tribunal simply exercised a jurisdiction that national
states would have had as well,73 but also by the confirmation of the Nuremberg
Principles as general international law by the UN General Assembly.74 Also the
International Law Commission’s 1996 Draft Code of Crimes Against the Peace and
Security of Mankind confirms the no-immunity rule as a principle of international
law. This Code is explicitly also meant for national trials and thus again confirms
that the no-immunity rule does not depend on the nature of the institution that
exercises jurisdiction over international crimes.75 By rejecting Belgium’s argument
that international instruments and decisions attest to exclusion of immunity in
case of international crimes, on the basis of its false finding that these instruments
and decisions are not relevant to prosecutions of international crimes by national
courts, the ICJ has unnecessarily and harmfully narrowed down the reach of the
principles established by international tribunals. However, that is not to say that the
ICJ could not have come to the conclusion that Yerodia enjoyed immunity.Without
doing harm to the important contributions of international courts to the body
of general international criminal law,76 the ICJ could have validly granted Yerodia

72. Counter-memorial Belgium in the Arrest Warrant case, para. 3.5.61, referring to ‘Judgments of 30 Sept. and
1 Oct. 1946, Off. Doc., v. I, p. 235’.

73. See Lord Millett in R v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte,
(No. 3) [1999] 2 All ER 97 (hereinafter Pinochet (No. 3)), ‘it is important to appreciate that the International
MilitaryTribunal(theNurembergTribunal)whichwasestablishedbythefouralliedpowersattheconclusion
of the Second World War to try the major war criminals was not, strictly speaking, an international court
or tribunal. As Sir Hersch Lauterpacht explained in Oppenheim’s International Law, vol. II, 7th ed. (1952),
pp. 580–581 (ed. Sir Hersch Lauterpacht), the tribunal was: “the joint exercise, by the four states which
established the tribunal, of a right which each of them was entitled to exercise separately on its own
responsibility in accordance with international law.” In its judgment the tribunal described the making of
the charter as an exercise of sovereign legislative power by the countries to which the German Reich had
unconditionally surrendered, and of the undoubted right of those countries to legislate for the occupied
territorieswhichhadbeenrecognisedbythewholecivilisedworld.’Counsel for theplaintiff inPinochet (No.3),
quoted the same authority and concluded with regard to the Nuremberg trials: ‘If ever there was a clear
immunity for heads of state or former heads of state it has been eroded during the course of this century.’
Whilst the Nuremberg Charter was indeed agreed upon by the four allied powers, it was annexed to the
London Agreement, which was signed by 19 parties in addition to the four allies.

74. GA Res. 95 (I), 11 December 1946 and International Law Commission, Principles of International Law
Recognized in the Charter of the Nürnberg Tribunal and in the Judgment of the Tribunal, submitted to
the General Assembly as part of the Commission’s report, appearing in Yearbook of the International Law
Commission (1950) Vol. II. With regard to the 1946 resolution Lord Browne-Wilkinson remarks in Pinochet
(No. 3), supra note 73: ‘At least from that date onwards the concept of personal liability for a crime in
international law must have been part of international law.’ Part of international law must mean that it is
not only applicable in international, but also in national trials when international law is applied.

75. The Draft Code, available at http://www.un.org/law/ilc/texts/dccomfra.htm (last accessed 9 March 2005),
provides in Art. 7: ‘The official position of an individual who commits a crime against the peace and security
of mankind, even if he acted as head of state or government, does not relieve him of criminal responsibility
or mitigate punishment.’

76. Wouters, supra note 4, at 259–61, also criticizes the ICJ’s rejection of the importance of the immunity provi-
sions in international instruments for customary international lawandhence also fornational prosecutions.
However, in convincingly putting forward provisions in international instruments denying immunity, he
ignores the fact thatmost of these instruments, the Rome Statute excluded, only relate (at least explicitly) to
criminal responsibility and not to procedural immunity, as will be elaborated below.
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immunityonthebasisofanotherdistinction: thedistinctionbetweenprocedural im-
munity and criminal responsibility, which coincides with the difference between
immunity ratione personae and ratione materiae respectively.77

InTaylor’s andYerodia’s cases the immunity inquestionwas ratione personae. That
immunity, attached to the person of the incumbent official, is inspired by functional
necessity. For that reason it is absolute, unrelated to the nature of acts, because every
violation of the immunity would impede the fulfilment of the function. When out
of office the former official only enjoys a more limited immunity ratione materiae.
That immunity does not attach to the person but to the actsperformedby the person
in her or his function while in office.78 The rationale behind this immunity is that
the acts should be ascribed to the state and that as the state would enjoy immunity
for those acts, the former official should as well.

In the Arrest Warrant case the ICJ did recognize the difference between criminal
responsibility and procedural immunity.79 However, unfortunately, it did not use it
as the basis of its decision, butmentioned it only after it had come to the conclusion
that Yerodia enjoyed immunity, as obiter reasoning to reassure that immunity does
not necessarily lead to impunity.

The ICJ couldhavedemonstrated that in cases of international crimes the statutes
and state practice deny immunity rationemateriae, but still respect immunity ratione
personae. It could validly have argued that in international law there can be no im-
munity ratione materiae for international crimes, because the crux of international
crimes is that international law establishes individual criminal responsibility for
those acts. Therefore, it is impossible that the same international lawwould determ-
ine that those acts are solely acts of state, to be protected by immunity, for which
individualsmay not be held personally responsible because theywere performed as
a ‘function of the state’.

However, whereas immunity ratione materiae is inherently about the nature of
the acts, the characteristic of immunity ratione personae is that it applies to a person,
irrespectiveof thenatureof theact.On thebasis of statutes andpractice the ICJ could
probably have argued convincingly that there is always criminal responsibility, so
never immunity ratione materiae, for international crimes, but that the procedural
immunity covered by immunity ratione personae is not affected by international
crimes, because its characteristic is that it applies irrespective of the nature of the
acts.

Insteadofdownplayingtheimportanceoftheinternationaltribunalsfortheform-
ation of general rules on immunity, the ICJ could have pointed out that Principle 3

77. See for an articulate criticism on the ICJ’s failure tomake the distinction between immunity ratione materiae
and personae see Cassese, supra note 4, at 862.

78. Some authors, e.g. Frulli, supra note 2, at 1125 and Cassese, supra note 4, at 853, use the classification
of ‘functional’ and ‘personal’ immunities, the former being immunity ratione materiae. However, because
the function is also relevant for personal immunities, since personal immunity is inspired by ‘functional’
necessity, this author prefers to avoid the confusing term ‘functional’ immunity.

79. Judgment, Arrest Warrant case, supra note 3, para. 60: ‘Immunity from criminal jurisdiction and individual
criminal responsibility are quite separate concepts. While jurisdictional immunity is procedural in nature,
criminal responsibility is a question of substantive law. Jurisdictional immunity may well bar prosecution
for a certainperiodor for certainoffences; it cannot exonerate theperson towhomit applies fromall criminal
responsibility.’
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of the Nuremberg Principles,80 the relevant articles in the Statutes of the Tribunals
for the former Yugoslavia and Rwanda,81 and Article 27, paragraph 1 of the Statute
of the International Criminal Court82 literally do not relate to the questionwhether
the accused has a right to procedural immunity, but to substantive immunity. Their
contents are that the fact that a personwho committed the crimeswas at the time an
official does not relieve the person from criminal responsibility; there is no immunity
ratione materiae for such crimes. As such, the provisions in these statutes are evid-
ence of a rule of customary law that provides that international crimes can never
be official acts. The provisions referred to, however, do not state anything explicitly
on procedural immunity enjoyed by incumbent officials, so on immunity ratione per-
sonae. To that extent the Rome Statute is revolutionary as it explicitly added to the
criminal responsibility in paragraph 1 of Article 27, a second paragraph denying
procedural immunity.83 However, as has been argued, the situation is complicated
because whilst pursuant to Article 27(2) the official capacity cannot bar the Court
from exercising its jurisdiction, according to Article 98(1)84 the Court may not request
for surrender if thatwould require the requested state to violate immunities of third
states.85

Not mentioned by the ICJ, Regulation 2000/15 of the UN Transitional Adminis-
tration in East Timor which established special panels with universal jurisdiction
over genocide, war crimes and crimes against humanity also contains a provision
on immunity.86 The provision in this regulation, based on a Chapter VII Security
Council resolution,87 addresses, unlike the Statutes of the ICTY, ICTR and SCSL,

80. Nuremberg Principles, Yearbook of the International Law Commission (1950), Vol. II, acknowledged in GA Res.
95 (I), 11 December 1946 and GA Res. 488, (V) 12 December 1950: ‘The fact that a person who committed an
act which constitutes a crime under international law acted as a head of State or responsible Government
official does not relieve him from responsibility under international law’ (emphasis added).

81. Article 7(2) and Art. 6(2) respectively: ‘The official position of any accused person, whether as Head of State
orGovernment or as a responsibleGovernment official, shall not relieve such person of criminal responsibility
nor mitigate punishment’ (emphasis added).

82. ‘ThisStatute shall applyequally toallpersonswithoutanydistinctionbasedonofficial capacity. Inparticular,
official capacity as a Head of State or Government, a member of a Government or parliament, an elected
representative or a government official shall in no case exempt a person from criminal responsibility under
this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence’ (emphasis added).

83. See supra note 63. See, however, Akande, supra note 65, at 419–20, who seems to consider substantive
responsibility in principle a different issue than immunity, immunity ratione materiae included. ‘Article
27(1) primarily addresses the substantive responsibility of state officials for international crimes rather than
questions of immunity.’ However, he continues: ‘ . . . deeper analysis shows that Article 27(1) does have the
effect of removing at least some of the immunities to which state officials would otherwise be entitled.’ He
then seems to conclude that Article 27(1) implicitly excludes not only immunity ratione materiae but also
ratione personae. Article 27(2) would explicitly exclude immunities.

84. See supra note 65.
85. Akande, supra note 65, at 421–26, convincingly argues that this provision has to be interpreted as to benefit

only non-ICC parties and not ‘third states’ that are party to the ICC. See further on the relation between
Article 27 and 98, O. Triffterer (ed.),Commentary on the Rome Statute of the International Criminal Court (1999) at
1132; R. Lee (ed.), The International Criminal Court: TheMaking of the Rome Statute (1999) at 202; R.Wedgwood,
‘International Conference: Augusto Pinochet and International Law’, (2000) 46McGill Law Journal 241–53, at
endnote 35. Also in R. Wedgwood, ‘40th Anniversary Perspective: International Criminal Law and Augusto
Pinochet’, (2000) 40 Virginia Journal of International Law 829–47, at 844.

86. Regulation No. 2000/15 of 6 June 2000 on the Establishment of Panels with Exclusive Jurisdiction
over Serious Criminal Offences, UNTAET/REG/2000/15 (available at http://www.un.org/peace/etimor/
untaetR/Reg0015E.pdf, last accessed 6March 2005).

87. SC Res. 1272 (1999).
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not only criminal responsibility but also procedural immunity. Article 15(2) of the
Regulation is nearly identical to Article 27(2) of the Rome Statute.

Each of these provisions supports the proposition that whilst immunity ratione
materiae and international crimes are inherently incompatible, immunity ratione
personae as a procedural bar to prosecutions of international crimes prevails, unless
it has been lifted by the state concerned, like the states parties to the Rome Statute
did for jurisdiction exercised by the ICC, or it has (explicitly) been lifted in a statute
or regulation based on a Security Council Chapter VII resolution.

In its consideration of case law, instead of rejecting it as irrelevant because of
stemming from international tribunals, the ICJ could also have seen confirmed the
importance of the distinction between immunity ratione materiae and personae, and
between criminal responsibility and procedural immunity. None of the tribunals
ever tried an incumbent official; Milošević was indicted when he was head of state,
but at the moment of the trials he was no longer. Moreover, instead of rejecting the
importance of the Pinochet case because it dealt with a former official, it could have
used the case to point to the importance of the distinction, aswas also done bymany
of the LawLords. Somedenied Pinochet immunity as a formerheadof state, however,
emphasizing that had he been a serving head of state he would have undoubtedly
enjoyed immunity.88 Although thismayhave been inspired byUK law, in particular
the State Immunities Act 1978 which explicitly provides for immunity for serving
heads of state equal to the immunity accorded to states, the considerationsneverthe-
less confirm the fundamental differences between immunity ratione materiae and
personae.

Unfortunately, the ICJ blurred the distinction between criminal responsibility
and procedural immunity. Rather than confirming some important findings of the
Pinochetdecisions, itmade an obiter remark that couldbe interpreted asundermining
them. The distinction between procedural immunity and criminal responsibility
wouldhave benefited from the ICJ emphasizing the rationale for denying immunity
to Pinochet provided by the first panel of the House of Lords over that of the third
panel. The third panel narrowed the reach of the decision of the first House of Lords
panel by relyingmore strictly on conventional thanon international customary law
toparryofficial acts immunity.They reliedon theconsent to theTortureConvention
for lifting immunity instead of arguing that international crimes can never be
covered by immunity ratione materiae. While consent or at least consensus may be
necessary for the development of an international crime, once certain behaviour

88. See, e.g., judgment of Lord Nicholls of Birkenhead in R v. Bow Street Stipendiary Magistrate, ex parte Pinochet
Ugarte (Amnesty International and others intervening) (No. 1) [1998] 4 All ER 897 (hereinafter ‘Pinochet (No. 1)’):
‘there can be no doubt that if Senator Pinochet had still been head of the Chilean state, he would have been
entitled to immunity’ and ‘I have no doubt that a current head of state is immune from criminal process
under customary international law’; and judgment of Lord Steyn: ‘If General Pinochet had still been head of
state of Chile, he would be immune from the present extradition proceedings.’ Lord Saville denied removal
of immunity for an incumbent Head of State in case of torture, because his immunity is ‘entirely unrelated
to whether or not he was acting in an official capacity’. Lord Millett’s view was that ‘a serving head of state
or diplomat could still claim immunity ratione personae if chargedwith an offence under s 134. He does not
have to rely on the character of the conduct of which he is accused. The nature of the charge is irrelevant;
his immunity is personal and absolute’. In his view, to arrest or detain Pinochet while he was still in office
would be ‘an intolerable affront to the Republic of Chile’.
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has reached that status it automatically cannot be an official function, hence it
cannot enjoy immunity ratione materiae. Consent to lift immunity is therefore not
necessary.

However, instead of confirming and elucidating the Pinochet decisions, the ICJ
did the opposite. When enumerating the third exception in which immunity and
impunity do not coincide, the Court undermined the lesson of the Pinochet case that
for immunity ratione materiae the official–private act dichotomy is not sufficient. It
statedthataformerMinisterforForeignAffairscanbetriedbyacourtinanotherstate,
provided ithas jurisdiction, ‘inrespectofactscommittedpriororsubsequent tohisor
herperiodofoffice, aswell as in respectof acts committedduring thatperiodofoffice
inaprivatecapacity’.89 InthePinochetcaseitwasapparentthatinternationalcrimesare
usually not committed in a ‘private capacity’ and nevertheless cannot be protected
by immunity rationemateriae.90 The ICJ couldhavebetter protected the fundamental
principle in international law of individual responsibility for international crimes
by stating that a former official can be tried for acts committed during the period of
office that cannot be considered as official functions. International crimes could never
be official functions.91

The importance of these positionswill become apparent if theTaylorproceedings
continueandifTaylorweretoinvokeimmunityrationemateriae. It ishardtomaintain
that he committed the allegedwar crimes and crimes against humanity in a ‘private
capacity’. On the contrary, he has been accused of using his powerful position in
Liberia and the region for aiding and abetting in (and profiting from) the war in
Sierra Leone. An a contrario reasoning of the statement of the ICJ would mean that
Taylor could enjoy immunity, also after leaving office, for these acts since he did not
commit them in a ‘private’ capacity. A better view is that international crimes can
never be an official function, hence never covered by immunity ratione materiae.92

89. Judgment,ArrestWarrant case, supra note 3, para. 61 (emphasis added).
90. Some, likeWirth, supranote4,at891,concludebyreasoningacontrario that theCourthasruledthat ‘Ministers

for ForeignAffairs are immune for official acts evenwhen they are no longer in office’, and consider therefore
the judgment as a step back from the Pinochet decision (Wirth, at 881 and see also 890). Wouters, supra note
4, at 262 calls it ‘the most controversial statement of the whole judgment’. See also Stern, supra note 4, at
112: ‘D’un trait de plume, la cour efface l’avancée spectaculaire qui s‘était produite dans l’affaire Pinochet,
ne mentionnant même pas dans le dispositif de son arrêt . . . ’ Also at 116. See more extensively on the
problematic consequences of theArrestWarrant case for the Pinochet precedent McLachlan, supra note 4.

91. Although it is unfortunate that the ICJ not only did not enforce the Pinochet decision, but even seems to have
weakened it, toomuch importance should not be given to this particular phrasing in its judgment. Itmust be
considered in the context of that case and it is doubtfulwhether thea contrario reasoningwill be supportedby
the Court. It was a reasoning obiter and,moreover, the primary focus of the ICJ in theArrestWarrant casewas
not on the legality of the prosecution a former Minister, but an incumbent. See also C. Wickremansinghe,
supranote 4, at 781: ‘it is advisable to focus on the ratio decidendi inwhatwas said, rather than seeking to draw
more far-reaching conclusions onwhatwas not said.’ The Joint Separate Opinion of Higgins, Kooijmans and
Buergenthal gives more hope as they hold more precisely, (2002) 41 ILM 75–592, para. 85: ‘. . . immunity
prevails only as long as the Minister is in office and continues to shield him or her after that time only for
“official” acts. It is now increasingly claimed in the literature . . . that serious international crimes cannot
be regarded as official acts because they are neither normal State functions nor functions that a State alone
(in contrast to an individual) can perform . . . This view is underscored by the increasing realization that
State-related motives are not the proper test for determining what constitutes public State acts. The same
view is gradually also finding expression in State practice, as is evidenced in judicial decisions and opinions.’

92. This is also supported by ICTY, Prosecutor v. Blaškić (Subpoena), 29 October 1997, 110 International Law Reports
687, at 710: ‘Under these norms [of international criminal law prohibiting war crimes, crimes against
humanity and genocide], those responsible for such crimes cannot invoke immunity from national or
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While the evidence of the firm establishment of the distinction between pro-
cedural immunity and criminal responsibility in international law leads to the
conclusion that the ICJ could have upheld Yerodia’s immunity on that basis, this
might also indicate that the Special Court should have granted Taylor immunity.
In that sense this alternative approach might be legally more valid, but it would
nevertheless lead to the same conclusion as the application of the (unwarranted)
distinctionbetweennational and international courts, had theSpecialCourt applied
it properly: Taylor as an incumbent official enjoyed immunity.93

However, the Special Court could have pointed to developments within the al-
ternative approach (the distinction between procedural immunity and criminal
responsibility) that might reveal that in case of international crimes not only is
immunity ratione materiae of no avail, but that also the immunity ratione personae
does not apply. Although it is questionable whether this is already fully fledged cus-
tomary international law,94 the Special Court could have indicated these tendencies
and had it based its decision on these tendencies it would have contributed to the
development of this emerging customary international law.

The tendencies the Special Court could have indicated are those that extend
the reasoning behind no immunity ratione materiae for international crimes to
immunity ratione personae. Several examples spring to mind. First, whilst it is true
that most of the Law Lords unequivocally stated that had Pinochet been an incum-
bent head of state he had enjoyed immunity ratione personae regardless of the crimes
he was charged with, some of the various reasoning for denying immunity ratione
materiae is also relevant for ratione personae. For example, denying immunity on the
basis that if international law condemns certain acts as criminal it cannot at the
same time provide immunity for those acts,95 could also hold true for the immunity
of serving heads of state if no sharp distinction is made between criminal respons-
ibility and procedural immunity. Moreover, in the summary of one of the rulings96

the official functions test usually associated with immunity ratione materiae was
extended to incumbent heads of state.97 Likewise, whilst Article 7 of theNuremberg
Charter seems to focus on the attribution of criminal responsibility only, some lan-
guage in the case law of the Tribunalmight indicate that it also excludes procedural
immunity,98 even thoughnoservingheadof stateorministerwaseverprosecutedby

international jurisdiction even if they perpetrated such crimes while acting in their official capacity.’ Emphasis
added.

93. See also conclusion, Deen-Racsmány, supra note 2, at 320–21.
94. SeealsoFrulli, supranote2, at 1128,with respect to international criminal tribunals andWirth supranote4, at

888,more in general,whoacknowledgepotential precedents, but doubtwhether this is already international
law.Wirth warns of the consequences for the maintenance of peace.

95. Pinochet (No. 1), supra note 88, Judgment of Lord Nicholls of Birkenhead.
96. Pinochet (No. 1), supra note 88: ‘A claim to immunity by a head of state or a former head of state applied only to

acts performed by him in the exercise of his functions as head of state.’
97. See also Pinochet (No. 3), supra note 73, Brownlie QC on behalf of Amnesty International: ‘Neither a former

head of state nor a current head of state can have immunity from criminal proceedings in respect of actswhich
constitute crimes under international law.There is no distinction between a head of state and a former head of state’
(emphasis added).

98. As is stated by the ILC in the Commentaries on the Draft Code, supra note 75, on Article 7: ‘As further
recognized by theNürnberg Tribunal in its judgement, the author of a crime under international law cannot
invokehis official position to escape punishment in appropriate proceedings. The absence of any procedural
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theNuremberg Tribunal.99 Similarly, irrespective of the fact that the relevant article
in the ICTY Statute only refers to criminal responsibility and does not address the
question of procedural immunity, the Prosecutor of the ICTY did not feel prevented
from indictingMilošević as thefirst President tobe indictedwhile inoffice.100When
the Trial Chamber addressed Milošević’s preliminary motions and the arguments
put forward by the amici curiae Milošević was no longer president. The Chamber
circumvented the thorny question of whether Milošević’s indictment was compat-
ible with the Statute and international law in general considering the facts that at
the time of the indictment he still was an incumbent official probably entitled to
procedural immunity and that Article 7(2) in the ICTY Statute only addresses crim-
inal responsibility. In the Arrest Warrant case the ICJ has decided that the fact that
the person entitled to absolute immunity stands trial after loosing that immunity
does not legalize the issue and circulation of an arrest warrant while the personwas
still in office. In order to justify Milošević’s indictment while he was still a serving
president, the Tribunal would have to interpret Article 7(2) of its Statute as not
only attributing criminal responsibility, but also as excludingprocedural immunity.
Moreover, it would either have to find that that interpretationwould be compatible
with customary international law, like the rules on criminal responsibility, or ac-
knowledge that it is a deviation from customary international law, but authorized
because of its Chapter VII legal nature. However, instead of deciding upon the exact
scope of Article 7(2), the Tribunal only confirmed the general validity of the article.
Since the Tribunal interpreted Milošević’s argument as denying the validity of the
article and not as contending that the article was not applicable, and as it focused
on the ‘lack of competence by reason of his status as former President’ argument,
it is not very clear whether the Tribunal has read in the article not only the attri-
bution of criminal responsibility but also an exclusion of procedural immunity. It
rejectedMilošević’s argument, in theway it had interpreted it, by stating that ‘[t]here
is absolutely no basis for challenging the validity of Article 7, paragraph 2, which
at this time reflects a rule of customary international law’.101 A hint for arguing
that the Tribunal only read attribution of criminal responsibility in the article and
not exclusion of procedural immunity is that it continued by saying: ‘The history
of this rule can be traced to the development of the doctrine of individual criminal
responsibility . . . ’102 As support for the customary character of the rule it adduced

immunity with respect to prosecution or punishment in appropriate judicial proceedings is an essential
corollary of the absence of any substantive immunity or defence. It would be paradoxical to prevent an
individual from invoking his official position to avoid responsibility for a crime only to permit him to
invoke this same consideration to avoid the consequences of this responsibility.’

99. KarlDönitz,Germany’sReichPresident from1May1945 (afterHitler’s suicide)untilhisarreston23May1949
(after the capitulation), was at the time he was indicted by the Nuremberg Tribunal no longer incumbent
but former head of state.

100. Prosecutor Arbour was well aware of this. In her application to Judge Hunt she wrote: ‘this indictment is
the first in the history of this Tribunal to charge a Head of State during an on-going armed conflict with the
commission of serious violations of international humanitarian law.’ Press release, TheHague, 27May 1999,
JL/PIU/403-E, throughwww.un.org/icty/latest/index.htm (visited 29April 2004). She did not refer toArt. 7(2)
of the Statute.

101. Decision on PreliminaryMotions,Milošević (IT-99-37-PT), Trial Chamber, 8 November 2001, para. 28.
102. Ibid., para. 29.
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various international instruments and case law. Next tomentioning theNuremberg
andTokyoCharters, theNuremberg Principles and the Statutes for the International
Criminal Tribunal for Rwanda and the Special Court for Sierra Leone it attached
particular significance to Article 27 of the Statute of the International Criminal
Court and the 1996 International Law Commission’s Draft Code on Crimes against
the Peace and Security ofMankind. It cited specifically the two latter instruments ‘as
evidence of the customary character of the rule that aHead of State cannot plead his
official position as a bar to criminal liability in crimes over which the International
Tribunal has jurisdiction’.103 While the Chamber wished to emphasize in this way
the customary character of the rules and still only talked about ‘criminal liability’
which probably can be equated with ‘criminal responsibility’, it is remarkable that
the Chamber referred to those two documents that also explicitly or implicitly (in
thecomments)excludeprocedural immunity.Also, theparagraphs fromthecase law
cited by theTribunal canbe interpreted as excluding immunity ratione personae.104 It
could be a concealedway of saying also that the indictment againstMilošević while
he was still a serving president was in conformity with international law.

The Special Court could have used the Milošević precedent. Its Statute contains
the same phrasing as the ICTY Statute on the issue of immunity; it only refers to
criminal responsibility.105 On the basis of the Milošević case this provision could be
extensively interpreted as to include a bar to procedural immunity. Nevertheless,
an important difference between the ICTY and Special Court remains that the legal
foundation of the former is a Chapter VII Security Council resolution. Therefore,
the Special Court’s extensive interpretation of the provision would only be valid if
the rule denying procedural immunity reflects customary international law, as has
already been established for the rule on criminal responsibility. One could argue
that the wide accession to the Rome Statute, which explicitly denies procedural
immunity, is evidence of this emerging customary rule. However, the Rome Statute
explicitly protects the immunity of incumbent officials of third states. Moreover,
when the Special Court Statute was drafted the more elaborate article of the Rome
Statute had already been approved, but the Special Court Statute nevertheless in-
corporates the Article of the ICTY Statute, only referring to criminal responsibility,
and not the more extensive version of the Rome Statute, also denying procedural
immunity.

Finally, it may be instructive to analyze once again the ICJ’s determination that
‘certain international criminal courts’ can prosecute incumbent officials. Although
this paragraph has been criticized for the unjustified distinction between national

103. Ibid., para. 31.
104. Ibid., para. 32, referring to theNuremberg Judgment, stating: ‘Theprinciple of international law,whichunder

certain circumstances, protects the representative of a State, cannot be applied to acts which are condemned
as criminal by international law. The authors of these acts cannot shelter themselves behind their official
position in order to be freed from punishment in appropriate proceedings.’ From the very extensive Pinochet
case, theTribunalpreciselyquotedthreelinesofLordMillett, thatcanbeinterpretedasexcludingaprocedural
immunity defence: ‘[i]n future those who commit atrocities against civilian populations must expect to be
called to account if fundamental rights are to be properly protected. In this context, the exalted rank of the
accused can afford no defence.’ (para. 33).

105. Art. 6 para. 2. The Article comes under the heading ‘Individual criminal responsibility’.
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and international courts, the Court’s phrasing can reflect a view on the question of
the extent towhich the Court believes that these ‘international criminal courts’ can
disrespect not only immunity ratione materiae but also personae.106

As the ICJ mentions these ‘certain international criminal courts’ as examples of
exceptions to the immunity of both former and incumbentofficials, it seemsof course
that intheviewoftheICJthesetribunalscannotonlydenyimmunityrationemateriae
but also personae. However, as has been shown, the Statutes of these tribunals are less
unequivocal. The Court seems to have realized this, considering the way in which
theCourtmentioned examples of those ‘certain’ international criminal courts. First,
it did not mention the two World War tribunals. True, that could be because they
are not active any more, but the Court might have recognized that the charters
explicitly referred to criminal responsibility only and not to procedural immunity,
without there being case law proving differently. Secondly, the Court only named
the ICTY and ICTR, without quoting the provisions that make trials of incumbent
officials possible.

It could be that the Court believed that these tribunals attested that only former
officials can be prosecuted, but that would mean that the Court provided examples
that only partly substantiate its own statement. Another interpretation is that the
Courtwas of the opinion that the ICTY and ICTR can prosecute incumbent officials,
bearing in mind Milošević’s indictment, but that it did not cite explicit provisions
because there are no explicit provisions lifting procedural immunity. In contrast,
the Court did unequivocally cite Article 27(2) of the ICC Statute, apparently of the
opinion that at least this provision unambiguously excludes procedural immunity
for incumbent officials.

In conclusion, whilst there is convincing evidence that international crimes
cannot be covered by immunity ratione materiae, practice so far seems to uphold
immunity ratione personae for such crimes. This can be justified by the different ra-
tionalesof the twotypesof immunity.Thestate sovereignty inspiring thesubstantial
immunity ratione materiae cannot prevail in cases of international crimes, because
international law establishes individual criminal responsibility for those crimes.
However, the necessity ofmaintaining peaceful international relations still inspires
themore temporary immunity ratione personae. Nevertheless, some tendencies point
to congruence of the rationales of denying both types of immunity. Although the
answeron thequestionofprocedural immunity is therefore still notunequivocal,107

106. To recall the provision in the judgment in the Arrest Warrant case, supra note 3, para. 61: ‘[A]n incumbent
or former Minister for Foreign Affairs may be subject to criminal proceedings before certain international
criminal courts, where they have jurisdiction. Examples include the International Criminal Tribunal for the
Former Yugoslavia, and the International Criminal Tribunal for Rwanda, established pursuant to Security
Council resolutions under Chapter VII of the UnitedNations Charter, and the future International Criminal
Court created by the 1998 Rome Convention. The latter’s Statute expressly provides, in Article 27, para. 2,
that “[i]mmunities or special procedural rules whichmay attach to the official capacity of a person, whether
under national or international law, shall not bar the Court from exercising its jurisdiction over such a
person”.’

107. Seealso thecommentaryof theauthoritativemembersof theCommittee thatdraftedthePrincetonPrinciples
onUniversal Jurisdiction,availableathttp://www.princeton.edu/∼lapa/unive jur.pdf (lastaccessed10March
2005). They too emphasized the distinction between criminal responsibility and procedural immunity.
Principle 5 on criminal responsibility tracks the language of the ICTY and ICTR Statutes and according to
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the advantage of the criminal responsibility–procedural immunity approach over
the national–international tribunal approach is that international criminal law
remains a unified body of law that is not torn asunder as a consequence of unjusti-
fied attention to the nature of the tribunal applying it. The only case in which
such a difference might be valid is if a tribunal has Security Council Chapter VII
powers, because this provides a basis to deviate from otherwise applying inter-
national norms. Since, unlike international crimes, the rules on immunity have no
jus cogens status108 the Security Council has the power to do so.

6. CONCLUSION AND PROSPECTS

The Special Court decided that Taylor’s official position as an incumbent head of
state at the timewhenhewas indictedwasnot a bar tohis prosecutionby the Special
Court.He ‘was and is subject to criminal proceedingsbefore theSpecialCourt . . . ’109

Notwithstanding thispositivedecision for thebattleagainst impunity, the reasoning
of the Special Court, inspired by the ICJ’s, seems arbitrary and formalistic. Toomuch
importance is given to the nature of the prosecuting institution, too little to the
distinction between criminal responsibility and procedural immunity and, in that
context, the nature of the crime. The Special Court correctly found that it is an
international court but attached, precipitated by the ICJ, incorrect consequences to
that finding.Without Security Council Chapter VII powers there are no grounds on
which it would be allowed to disrespect the procedural immunity of incumbents of
third states not party to the agreement that established the Special Court.

The alternative approach suggested emphasizes that international law should be
the same international law, irrespective of the kind of tribunal inwhich it is applied.
It has been shown that immunity ratione materiae is incompatible with the concept
of individual responsibility for international crimes and therefore is of no avail to
former officials charged with crimes against humanity and war crimes. It has been
harder to prove the emergence of such a rule in customary international law with
respect to procedural immunity of serving officials, because the immunity ratione
personae is founded on a different principle. Nevertheless, several developments
have been pointed out which the Special Court could have used as a foundation
for finding such a rule and hence denying Taylor procedural immunity. By doing
so, the Special Court would have advanced the emergence of this customary rule.
However, if the Court had also admitted that even in cases of alleged international

the Committee none of the statutes of the international tribunals, apart from the ICC, addresses the issue
of procedural immunity. Then they state: ‘The Principles do not purport to revoke the protections afforded
by procedural immunity, but neither do they affirm procedural immunities as a matter of principle. In
the future, procedural immunities for sitting heads of state, diplomats, and other officials may be called
increasingly into question, a possibility prefigured by the ICTY’s indictment of Slobodan Miloševic while
still a sitting head of state. Whether this unprecedented action will become the source of a new regime in
international law remains to be seen. Participants in the Princeton Project opted not to try and settle on
principles governing procedural immunity in order to leave space for future developments.’

108. Different: Lord Hope in Pinochet (No. 3), supra note 73, according to whom the rule of immunity for serving
heads of state has jus cogens status. This is unconvincing, if only because states canwaive immunity, whereas
rules of jus cogens cannot be waived.

109. Decision, supra note 2, para. 53.
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crimes procedural immunity prevails if no binding Chapter VII resolution supports
an exception, the Court could have achieved the pursued result of being competent
to try Taylor. The key would be in the last paragraph of the Decision: ‘ . . . it is apt to
observe that theApplicant had at the time the PreliminaryMotionwas heard ceased
to be a Head of State. The immunity ratione personaewhich he claimed had ceased to
attach to him. Even if he had succeeded in his application the consequence would
have been to compel the Prosecutor to issue a freshwarrant.’110 Admittedly, itwould
be less elegant, but at least legally consistent.111

We all know that it does not stop with Taylor. The generation of presidents and
other officials accused of committing war crimes and crimes against humanity is
not yet extinct.

Clarity is needed, and soon. Immunity ratione materiae must be freed from the
false distinction between official and private acts, and be based on functions of the
official, which can never include international crimes. For themillions of victims it
is inexplicable that their leaders cannot be prosecuted because they did not act in a
‘private capacity’. To accept that explanation is to signal the ultimate undermining
of the rule of law: officials are not bound by the law but above it. Immunity ratione
personaemust be freed from the false distinctionbetweennational and international
courts. As a reaction to the continued horror incited and continued by certain
officials, several kinds of criminal tribunal have proliferated worldwide: national,
international, ‘internationalized domestic’, ‘hybrid’, etc. A consequence of the ICJ’s
linking immunity to the nature of the prosecuting court is that for many of these
tribunals the question of procedural immunity could arise. The Special Court for
Sierra Leone has now answered the question for Taylor. This article hopes to serve
the debate about the basis of future answers.

110. Ibid., para. 59.
111. One could even follow the dissenters in theArrestWarrant case, supra note 3, who held that once the official

ceases to be an official, the illegal consequences of the arrest warrant cease to exist aswell. See the dissenting
opinions of Judges Oda, Al-Khasawneh and Van den Wyngaert and the Joint Separate Opinion of Judges
Buergenthal, Higgins and Kooijmans.
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