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Food Safety Regulation in TTIP: Much Ado

About Nothing?

Alan Matthews*

I. Introduction

Disputes over food safety standards —what in the lan-
guage of trade policy are called sanitary and phy-
tosanitary standards (SPS) — have been at the heart
of many transatlantic trade rows between the US and
the EU. Examples include the EU bans on the import
of hormone-treated beef, on pork treated with
growth-promoting additives, or on poultry washed
in antimicrobial rinses to reduce the amount of mi-
crobes on meat.' As a result, the potential impact of
the ongoing negotiations to reach a Transatlantic
Trade and Investment Partnership (TTIP) free trade
agreement between the US and EU on EU food stan-
dards has, rightly, attracted a lot of attention and no
little anxiety.” Opposition to “Chlorhithnchen” has
become the rallying-call for anti-TTIP activists in
many countries.

NGOs argue that “TTIP will sacrifice food safety
for faster trade”? Critics highlight possible procedur-
al rules requiring transparency of decision-making
and early warning mechanisms which would give in-
terested parties (including of course business firms
and lobby groups) the opportunity to comment on
planned rule-making which it is argued are likely to
lead to ‘regulatory chill’. Proposals for a joint com-
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mittee of the competent regulatory authorities to ex-
change information and discuss SPS issues which the
other side believes are a trade concern are viewed as
tantamount to “transferring power from national au-
thorities to acommittee of experts, potentially includ-
ing industry representatives”.*

These claims are, unsurprisingly, rejected by the
official side. The EU Commissioner for Trade Cecil-
ia Malmstrom affirmed during her confirmation
hearing before the European Parliament and many
times since that TTIP “cannot be about lowering stan-
dards, but about avoiding extra costs — the costs en-
tailed for example in the duplication of factory in-
spections and unnecessary divergences of ap-
proach.” Referring to criticism by Greenpeace fol-
lowing its leak of the consolidated texts of a number
of chapters of the TTIP agreement under negotia-
tion, Commissioner Malmstrom reiterated, once
again, that “No EU trade agreement will ever lower
our level of protection of consumers, or food safety,
or of the environment. Trade agreements will not
change our laws on GMOs, or how to produce safe
beef, or how to protect the environment.”

Nonetheless, the fears among consumers that
TTIP will lead to changes in EU food safety standards
to accommodate US export interests are understand-
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able in the light of the injudicious and over-ambi-
tious early claims made by advocates for TTIP in their
attempt to build political momentum behind an
agreement. The claim that the negotiations would
lead to a transatlantic internal market suggested,
analogous to the EU single market, that US goods
would have automatic access to the EU. The asser-
tion that TTIP rules would be the gold standard for
health, safety and environmental protection for trade
for the world as a whole implied that TTIP negotia-
tors would set harmonised rules across these areas.
Nor did economists help by defining all regulatory
differences in their economic modelling as ‘non-tar-
iff barriers” which should be swept away if the po-
tential economic gains from an agreement were to
be achieved.

The leak of the consolidated text of the SPS chap-
ter provides an opportunity to examine these oppos-
ing viewpoints.® It is important to keep in mind that
the consolidated text is not a negotiated outcome. A
consolidated text simply arranges in a systematic way
the negotiating positions of both Parties under each
topic. Nonetheless, the text allows us to see what each
side is demanding and how it is approaching the ne-
gotiations. It allows us to see the size of the gap that
exists, but not necessarily where, and whether, that
gap will be bridged.

While this viewpoint examines the rights and
obligations that might be created by the TTIP SPS
chapter, commitments made in this chapter must be
read in the light of other chapters in a possible TTIP
agreement, particularly the chapter on Regulatory
Cooperation or Regulatory Coherence (RC) and the
chapter on Dispute Settlement to the extent that it
will cover commitments in the SPS chapter. The lat-
ter chapter mainly describes the institutional proce-
dures to handle disputes and the approaches of both
Parties are closely modelled on existing WTO proce-

8  The consolidated texts leaked by Greenpeace Netherlands
refer to the state of play in March 2016 prior to the 13t round of
negotiations at the end of April 2016.

9  Alexia Herwig, “TTIP Regulatory Cooperation: Changes in
Transnational Risk Regulation from WTO Law and WTO-Consis-
tency”, this volume, discusses the potential consequences of the
RC chapter in detail.

10 Greenpeace, “Note — Tactical State of Play of the TTIP Negotia-
tions — March 2016”, T May 2016, available on the internet at
https://ttip-leaks.org/ (last accessed 29 May 2016).

11 DG TRADE, “EU proposal to include an article on Anti-Microbial
Resistance within the SPS Chapter of TTIP”, 6 November 2015,
available on the internet at http://trade.ec.europa.eu/doclib/html/
153936.htm (last accessed 26 May 2016).

dures. As in the WTO, if there is a finding against a
Party, it is expected to bring itself into compliance
but there is no fully effective way to force it to do so.
A trade panel cannot force a Party to change its reg-
ulations against its will, although as in the WTO an
adverse finding allows the other Party to suspend
concessions to an equivalent value in retaliation.

The main purpose of the proposed RC chapter is
to affirm that both Parties will adhere to good regu-
latory practice.’” This includes giving information on
planned regulatory acts, providing opportunity for
stakeholder consultation, undertaking an impact as-
sessment, engaging in regulatory exchanges of infor-
mation, encouraging the pursuit of regulatory com-
patibility where mutual benefits can be realised
without compromising the achievement of legiti-
mate public policy objectives, and promoting inter-
national regulatory cooperation. The US proposal on
these matters is more detailed and prescriptive than
the EU one, but as the EU’s tactical assessment of
the state of the negotiations in March 2016 notes: “it
is safe to say that provisions tabled by both the EU
and US are complementary in many respects and
could form the basis for identifying common
ground”.'”

Il. The SPS chapter

The March 2016 consolidated text contains 22 arti-
cles plus an introduction setting out the objectives of
the chapter which has been proposed by the EU. In
addition, the EU has proposed an article on anti-mi-
crobial resistance within the SPS chapter which does
not appear in the consolidated text.'" A brief sum-
mary of the content of each article follows.

Objectives. The EU’s proposal for chapter Objec-
tives sets out its view that the purpose of the SPS
chapter is to facilitate trade by removing unneces-
sary barriers “while preserving each Party’s right to
protect human, animal or plant life and health in its
territory and respecting each Party’s regulatory sys-
tems, risk assessment, risk management and policy
development processes”.

1. Scope and coverage. This article specifies that
the chapter applies to all SPS measures between the
parties while the EU wants animal welfare matters
also to be covered.

2. Affirms each Party’s rights and obligations un-
der the WTO SPS Agreement. The EU wants to add
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“Nothing in this Chapter shall limit the rights or oblig-
ations of the Parties under the Agreement established
by the World Trade Organization and its Annexes.”
This could be read as making WTO law, and possi-
bly also judicial interpretations of its agreements, ap-
plicable in TTIP.

3. Competent Authorities. This article commits
each Party to notity the other of the competent au-
thorities for SPS matters.

4. Equivalence. Both parties recognise that deter-
mining equivalence can facilitate trade. Both parties
agree to an annex which would set out the procedures
to be followed to determine equivalence (though the
annex itself is not yet agreed). The EU, in addition,
would like an annex setting out specific areas where
agreement on equivalence has been reached. This an-
nex would presumably contain the 1998 Veterinary
Equivalency Agreement and the Organic Equivalen-
cy Agreement agreed in 2012, but is unlikely to con-
tain more at this point in time,

5. Science and risk. This article is tabled by the
US with the proviso that additional provisions aimed
at improving the use of science in SPS decision-mak-
ing will be considered. Because of the sensitivity of
this issue, I discuss it in more detail later.

6. Adaptation to regional conditions in case of a
pest or disease outbreak. In principle both Parties
are in favour and seek to operationalise better how
this should work in practice.

7. Transparency. This is mainly about notifying
the status of SPS issues and communicating the re-
sults of SPS decisions to the other Party. The US side,
in addition, proposes that the text of proposed SPS
regulations should be made available for comment
prior to adoption in line with its general approach to
science and risk set out in Article 5.

8 and 9. Elimination of redundant control mea-
sures and audits and inspections. The EU proposes
that each Party would accept that the other Party’s
competent authority is responsible for ensuring that
products and establishments meet the SPS standards
of the importing Party and would not require re-in-
spection, third party certification or additional guar-
antees. Of course, this could not be a carte blanche,
and hence Article 9 provides for a system of audit
and verification of the control systems implemented
by these competent authorities.

10. Export certificates. This article deals with the
matter of certificates that should accompany the ex-
port of an agri-food product (e.g. health certificates

for live animals) and aims to ensure that certificates
should be as simple as possible and only used when
necessary.

11. Trade facilitation. This article proposed by the
EU deals with trade facilitation procedures, or what
happens to an agri-food consignment when it enters
the importing country. Inspection and control proce-
dures should be kept to a minimum. Specifically, the
EU proposes that the Parties would adopt the toler-
ances and maximum residue levels adopted by the
Codex Alimentarius Commission unless the import-
ing Party has signalled a reservation in the Codex.

12. Regulatory approvals for products of mod-
ern agricultural technology. This article proposed
by the US deals with GMOs (or what the article refers
to as the products of modern agricultural technolo-
gy). As fears that TTIP would overturn EU rules on
GMOs are widespread, I also discuss this proposal in
more detail later.

13. Import checks and fees. This article deals with
the question of import checks, and sets out princi-
ples for the frequency rate, notification obligations
and the level of fees that can be charged.

14. Application of SPS measures. This article pro-
posed by the EU seeks to make clear that SPS deci-
sions apply across the whole territory of each part-
ner. The EU wants to avoid a situation where indi-
vidual US states might introduce additional SPS re-
strictions.

15 and 16. Joint SPS Committee and technical
working groups. These articles set out each Party’s
views of how a joint committee on SPS matters might
function, with the US proposing (in Article 16) anum-
ber of additional technical working groups on specif-
ic issues (the EU also proposes technical working
groups but in Article 15). The intention is that the
Committee and/or its working groups would provide
a forum where trade concerns arising from SPS mea-
sures could be discussed. The Committee would not
be a decision-making body but it would be expected
to trigger initiatives which would be taken up by the
competent authorities of both Parties using their reg-
ular procedures.

17. Technical consultation. Alternative proposals
are made by the EU and the US. Technical consulta-
tions are essentially the same idea as regulatory ex-
changes in the RC chapter although the obligations
would go further for SPS exchanges. The article pro-
posed by the EU proposes that the other Party can re-
quest technical consultations if “it has significant
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concerns regarding food safety, plant health, or ani-
mal health, or regarding a measure proposed or im-
plemented by the other Party”. However, under the
EU proposal not only is the Party required to give a
response, but this should be made within 15 days. Al-
50, there would be an obligation that “Each Party shall
endeavour to provide all relevant information neces-
sary to avoid unnecessary disruption to trade and to
reach a mutually acceptable solution”.

The US proposal is more prescriptive. Apart from
a longer timeframe for consultations than in the EU
proposal, it introduces the idea of a facilitator (an
idea borrowed from the US process of negotiated
rule-making).'? This would be an expert brought in
to help the parties to resolve the concerns expressed.
However, this expert would be expressly forbidden
from commenting on the consistency of the measure
at issue with either the TTIP or WTO Agreements.
The only obligation on a Party is to seek to resolve
concerns over an SPS measure through technical con-
sultations prior to initiating dispute settlement pro-
ceedings under the TTIP Agreement.

18. Emergency measures. Allows for provisional
emergency measures necessary for the protection of
human, animal or plant health.

19. Animal welfare. This is of course an EU pro-
posal. Itis a short article with three substantive oblig-
ations based on the recognition that animals are sen-
tient beings. Parties would undertake to respect trade
conditions for live animals and animal products that
are aimed to protect their welfare. Parties would un-
dertake to exchange information, expertise and ex-
periences in the field of animal welfare with the aim
to align regulatory standards related to breeding,
holding, handling, transportation and slaughter of
farm animals. And Parties would strengthen their re-
search collaboration in animal welfare. Even if the
US were to accept these objectives, it might still query
whether the SPS chapter is the appropriate place in
the agreement for this article.

20. Collaboration in international fora. This EU
proposal commits the Parties to collaborate in inter-
national fora with a view to reaching mutually satis-
factory outcomes.

12 On negotiated rule-making in the US, see Richard Parker and
Alberto Alemanno, Towards Effective Regulatory Cooperation
under TTIP: A Comparative Overview of the EU and US Legisla-
tive and Regulatory Systems, Special Report No. 88, (Brussels,
Centre for European Policy Studies), 2014.

Articles 21 and 22 are technical articles which ter-
minate the Veterinary Agreement and set out defin-
itions, respectively.

Anti-microbial resistance (AMR). Though not in-
cluded in the consolidated text, the EU made a pro-
posal on AMR at the end of 2015. This recognises the
serious and transnational nature of AMR, and pro-
poses a technical working group charged with a ded-
icated work plan on reduced use of antibiotics in an-
imal production to combat antibiotic resistance.

I1l. Science and Risk

The US proposal on science and risk deals both with
risk assessment (identifying the extent of any risk)
and risk management (identifying the appropriate
response to the risk). In the EU these responsibilities
are divided between the European Food Safety Auh-
toriy (EFSA) (responsible for risk assessment) and
the Commission supervised by the member states
and the European Parliament (responsible for risk
management), together referred to as the competent
authorities.

The US article would require the competent au-
thorities (a) to take into account comments from in-
terested parties (b) to discuss comments made by the
other Party (c) and give reasons when making their
decisions including why alternatives put forward by
other parties were rejected. Note that there is no ref-
erence to eliminating the precautionary principle in
the US proposal; indeed, there is no reference to the
precautionary principle at all.

NGO critics are alarmed that this consultation re-
quirement “would allow American firms to influence
the content of EU laws”. They fear that allowing US
firms and lobby groups to submit comments to EFSA
during its risk assessment process and requiring the
EU Commission publicly to state the reasons for
adopting one form of regulation rather than anoth-
er will lead to a weakening of EU standards of food
safety. While it would be naive to dismiss the self-in-
terest of US firms and their formidable lobbying ca-
pacity, the EU accepted obligations in the WTO SPS
Agreement (e.g. Article 5.4 provides that when adopt-
ing SPS measures Members should take into account
the objective of minimising negative trade effects,
while Article 5.8 provides that a Member must pro-
vide an explanation where another Member dis-
agrees with an SPS decision that it has made and re-
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quests it) without any evident diminution of food
standards since 1995 (when these obligations took ef-
fect).'?

If there is a fear that the EU risk analysis system
(including risk assessment, risk management and
risk communication) can be unduly influenced by in-
dustry lobbying, this surely applies to EU firms as
much as US firms. The solution should be to strength-
en the independence, integrity and democratic over-
sight of the EU risk analysis system where this is war-
ranted, rather than to exclude particular viewpoints
from the process ex ante. It also needs to be under-
lined that these obligations would be a two-way
street. The provision (which at this stage is justa US
proposal) would also give EU firms (and NGOs) the
right to intervene in the US rule-making process
which would be an important benefit from an agree-
ment.

A rather intrusive proposal (paragraph 6 of this
Article), in cases where “a regulatory authority of a
Party submits a proposal for an SPS measure for ap-
proval by a committee comprising national represen-
tatives” (which is a clear reference to the EU comitol-
ogy procedure for risk management), and the com-
mittee rejects or modifies the proposal, would require
each individual member of the committee to give a
public explanation of why it has rejected or modified
the proposal. Although this is often the case at
present, it should be sufficient for the regulatory au-
thority itself to provide this explanation on behalf of
the body as a whole.

IV. Regulation of GMOs

The US proposal is that each Party should make its
risk assessments of GM traits publicly available (as
is already the case in the EU) and to keep to the time-
line set out for authorisation or approval (which in
the EU process has been prone to arbitrary delays).'*
It also proposes a joint working group on products
of modern agricultural technology made up of offi-
cials from the competent authorities including the
regulatory agencies to discuss trade issues that might
arise as well as to consult on future standard-setting
efforts.

It is hard to make the case that these US propos-
als would overturn the existing EU GM regulatory
regime or even significantly affect it. While main-
taining the prescribed timeline for approvals would

be a departure from current practice, in the case
where this does not happen the draft US text mere-
ly requests that the other Party should provide an ex-
planation for the delay and update the timeline for
the remaining steps.

One potentially controversial element in this arti-
cle is that the US proposes that each Party should par-
ticipate in the Global Low Level Presence Initiative
(GLLPI) to develop an approach to manage low-level
presence in order to reduce unnecessary disruptions
affecting trade. The GLLPI was initiated by Canada
in 2012 and now has 14 member countries, with the
EU currently participating as an observer. Low-level
presence (LLP) refers to the unintentional or inadver-
tent mixing of a transgenic crop (for example,
through dust or residues in a transport container) not
approved in the importing country in a shipment that
otherwise would be permitted. With a growing num-
ber of GM crop varieties being approved around the
world, risks of LLP increase.

The EU currently has a zero-tolerance of LLP for
GM varieties approved in other countries but not ap-
proved in the EU (technically, the threshold is set at
0.1% as the lowest amount that has to be reliably de-
tected). Countries in the GLLPI are pushing for sig-
nificantly higher thresholds, perhaps up to 5% un-
der specified conditions. Whether the EU should take
a more relaxed view of LLP in future is clearly a mat-
ter for the competent authorities in the EU. Obligat-
ing the EU to take part in GLLPI discussions on this
issue might be seen as the thin end of the wedge by
those opposed to any relaxation of the current zero-
tolerance threshold, even if it does not in itself pre-
determine the outcome.

V. Concluding Thoughts

In discussing the significance of the SPS Chapter in
the proposed TTIP Agreement for EU food safety
standards, one cannot emphasise enough that all we

13 Herwig (supra, note 10) notes with respect to similar provisions in
the RC chapter that the requirement to lay out the basis for a
specific regulation could make it easier for a complainant to
attack regulatory measures as unnecessary for the regulatory
objective. Also, the WTO Atrticle 5.8 is a soft law obligation
which refers to “should” rather than “shall” which leaves room for
other concerns to be taken into account.

14 Complaints about undue delays in the completion of the EC
approval procedures were upheld by the WTO panel in the EC-
Biotech case.
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have at the moment is a consolidated text setting out
the views of both Parties. We do not have a final ne-
gotiated outcome. In a final agreement there could
be issues that are not yet flagged in the consolidated
text. On the other hand, the positions in the consol-
idated texts are the initial starting points of both par-
ties in the negotiations. We might expect the US po-
sition in the consolidated text to be even more de-
manding and extreme than what the EU might ac-
cept as part of the final outcome while, conversely,
the EU may not succeed in having its proposals in-
corporated into the final text.

With these qualifications in mind, my initial re-
sponse to reading the consolidated SPS chapter is
how banal it all is compared to the fears expressed
by anti-TTIP activists as well as the claims of TTIP
advocates. It is not the case, as often alleged, that ei-
ther the TTIP Agreement or trade officials in the fu-
ture under a TTIP Agreement would make decisions
on food safety standards. These will continue to be
taken, as now, by the member states or the Commis-
sion taking into account the advice of the European
Food Safety Agency (EFSA). What TTIP seeks to do
is to agree common rules on how aspects of the stan-
dard-setting process in each Party might work in the

future, particularly in terms of good regulatory prac-
tice, and to encourage regulatory exchange and co-
operation to try to minimise unnecessary differences
in standards in the future.

This is not to say that the process obligations
would not have implications for EU decision-making
on food safety. It is possible to see bogeymen behind
every paragraph where particular obligations are
mentioned, and this seems the preferred approach
of anti-TTIP activists. The new procedures would pro-
vide for more information and regulatory exchange,
more consultation and more reasoned evidence, but,
in the language of the EU proposal, they would re-
spect “each Party’s regulatory systems, risk assess-
ment, risk management and policy development
processes”.

On the other hand, a TTIP agreement holds out
the opportunity to reduce some of the unnecessary
costs from trade procedures that do nothing to en-
hance food safety on either side of the Atlantic. The
provisions would help EU firms, for example, to chal-
lenge US rules which add additional costs to EU ex-
ports without contributing to improving food safety
in the US. And for these benefits a balanced agree-
ment is worth pursuing.


https://doi.org/10.1017/S1867299X0000564X

