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To understand how law works outside of sanctions or direct coercion, we must first
appreciate that law does not generally influence individual behavior in a vacuum, devoid
of social context. Instead, the way in which people interact with law is usually mediated
by group life. In contrast to the instrumental view that assumes law operates on
autonomous individuals by providing a set of incentives, the social groups view holds that
a person’s attitude and behavior regarding any given demand of law are generally
products of the interaction of law, social influence, and motivational goals that are
shaped by that person’s commitments to specific in-groups. Law can work expressively,
not so much by shaping independent individual attitudes as by shaping group values and
norms, which in turn influence individual attitudes. In short, the way in which people
interact with law is mediated by group life.

INTRODUCTION

In their respective books, Richard McAdams (2015) and Frederick Schauer
(2015) provide valuable insights that explain how law works. In The Force of Law,
Schauer seeks to explore the conditions under which law “makes a difference”
(2015, 49) in people’s decisions and behavior, and argues that those conditions
almost always involve the coercive power of law. By contrast, in Expressive Powers
of Law, McAdams’s chief ambition is to identify and explain two general functions
of law that operate outside of deterrence-based legal coercion: the coordination and
information functions of law. In this article, 1 offer further thoughts on how law
might work outside of sanctions or direct coercion. My central argument is that to
understand how law works, we must first appreciate that it governs a complex array
of human activity, and that assertions about the general nature of law—for exam-
ple, that law works mostly through coercion, or law works mostly through legitima-
cy—not only are difficult to prove, but also do not advance the ball very far.
Instead, the question of how law works is more effectively examined in a context-
specific way, focusing on the interaction of persons and situations. We then see
that the way in which people interact with law is mediated by group life. Law does
not generally influence individual behavior in a vacuum, devoid of social context;
instead, group identity interacts with law to provide motivations to comply.
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McAdams and Schauer introduce several intriguing notions about the ways in
which law does or does not influence behavior. McAdams helpfully identifies sanc-
tions, legitimacy, coordination, and information as separate mechanisms through
which law can influence behavior. By contrast, Schauer argues that almost all
mechanisms involving the influence of law outside of deterrence still involve coer-
cion of some kind. But Schauer’s conception of coercion is both exceedingly broad,
and fails to acknowledge how law can interact with a variety of social processes to
produce desirable behavior.

To conceive of law as an external force operating on discrete activities misses
the basic fact that law permeates social life to such an extent that our norms, val-
ues, and understandings cannot be readily separated from the demands of law (Sarat
and Kearns 1993). In contrast to the instrumental view that law operates on auton-
omous individuals by providing a set of incentives, the social groups view holds
that a person’s attitude and behavior regarding any number of demands of law—
whether it be driving, paying taxes, using drugs, or anything else—is a product of
the interaction of law, social influence, and motivational goals that are shaped by
that person’s commitments to specific in-groups. To illustrate my argument, I dis-
cuss some examples of these interactions of law and social life, focusing on the legal
regulation of risk. Before doing so, I briefly review standard conceptions of the coer-
cive power of law, and explain why it is worthwhile to look beyond the standard
account.

LEGAL COERCION

Legal systems enforce the obligations they create by means of a variety of sanc-
tions. Coercive power is without a doubt an important part of how law functions,
even though sanctions work imperfectly in practice. Notably, the coercive power of
law manifests not just in punishment of criminal acts, but also in almost any activi-
ty that law governs (Schauer 2015). Thus, if a person wants to write a will, or form
a corporation, or enter into a contract, law dictates that she must do these activities
in one way rather than another. If she fails to act in the manner prescribed by law,
she faces the sanction of nullity—no valid will, corporation, or contract exists
(2015, 27-28). Moreover, to avoid civil liability or administrative sanctions, people
are forced to refrain from doing things they might prefer to do. Thus, a manager
who wants to fire an employee because she is pregnant, a food manufacturer that
wishes to make a prohibited health claim, and a publisher that wants to engage in
predatory pricing are coerced by law to refrain from these acts. It is readily appar-
ent, then, that the coercive power of law is pervasive, extending beyond criminal
punishment and into ordinary, everyday transactions and interactions (Ewick and
Silbey 1998; Valverde 2012).

In the domain of criminal law, the coercive aspect of law has given rise to
analyses of the extent and circumstances under which punishment effectively deters
(Nagin 1998). Consider anecdotally some instances of domains where the punish-
ment that law threatens often does deter, as well as domains where threatened pun-
ishment makes little difference. For example, we indisputably rely on the threat of
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legal sanctions to prevent offenses like theft. Granted, moral values keep this
behavior in check—most people think theft is wrong most of the time. And most
people would desist from stealing where doing so would directly harm another, even
though it is unlikely that the victim would engage in self-help. Thus, for example,
most of us would not consider taking a frail elderly person’s wallet even when that
person would not notice and no one else was looking.

But in other contexts, more people are tempted to steal, and threatened pun-
ishment successfully helps people resist temptation, perhaps even most of the time.
Many people are tempted to steal when it would not directly harm another individ-
ual, such as taking and eating candy from the bulk bin of a large corporate food
market, and it is mostly the threat of legal sanctions that stops these people from
stealing under these circumstances. There are also domains where the sanctions
that law threatens do not deter very effectively, especially where the probability of
detection is close to zero. These might include, for example, use of unlawful drugs
in private residences, exceeding the speed limit by a modest amount, and evading
taxes by failing to report income not subject to withholding. Specifying when deter-
rence works, and how well, is a standard domain of law and economics, and while
there is a great deal of empirical work yet to be done, this ground is well trodden
(Becker 1968; Posner 1985; Shavell 1985).

Of course, the coercive use of law is not without problems. There is serious
concern that distortions in the US political process have led to contemporary crim-
inal punishment regimes that are often unduly harsh as well as racially unjust
(Stuntz 2011; Alexander 2012). At the same time, rape law is largely underen-
forced, in part because of law enforcement failure to pursue investigations, leaving
victims of sexual assault unprotected and officers unaccountable (Tuerkheimer
2016). Existing empirical evidence suggests that current crime control doctrines in
the United States do not accurately reflect the community’s sense of justice (Robin-
son, Goodwin, and Reisig 2010) and also do not effectively deter in many contexts
(Carlsmith, Darley, and Robinson 2002; Tyler 2009). For example, merely 5 percent
of the variance in illegal drug use can be explained by variations in expected likeli-
hood and severity of punishment (MacCoun 1993). Perceived probability of detec-
tion below a certain threshold can sometimes become psychologically meaningless,
causing any potential deterrent effect to disappear (Baron and Ritov 2009). Knowl-
edge of the relevant legal rule is often weak, even among those who have reasons
to know the rules (Robinson and Darley 2004). Instead, people assume the law is as
they think it ought to be (Darley, Robinson, and Carlsmith 2001).

It is not clear that most individuals make the relevant cost-benefit calculation
that deterrence theory presumes, and even when they do make such a calculation,
situational pressures sometimes leave individuals unable to calculate rationally. Per-
sonal characteristics can also play a role—that is, an individual’s high discount rate
might result in him erroneously concluding that the risk of engaging in the criminal
act is worth taking. In domains such as copyright, where social norms strongly lean
in favor of permitting the activity law seeks to prohibit, rigorous enforcement might
signal widespread noncompliance, thereby triggering even more noncompliance
(Kahan 2001; Depoorter and Vanneste 2005). Finally, it is worth noting that
enforcing sanctions is costly, and costs include not only spending vast amounts of
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public money, but also devastating social costs that are difficult to measure (Braman

2004; Clear 2007; Burch 2013).

BEYOND COERCION

Because the coercive use of law is expensive, sometimes unjust, and often inef-
fective, it is worth asking whether and how law can influence behavior apart from
(or in conjunction with)! direct coercion. One possibility is that the legitimacy of
law and legal authorities produces a feeling of obligation to obey. Thus, if people
accept the right of the law to dictate appropriate behavior, then people might vol-
untarily comply without regard to threatened sanctions. There is a great deal of evi-
dence that the legitimacy of various legal authorities depends to a large extent on
the fairness of the procedures that those authorities employ (Tyler 2006a). It is less
clear that law can produce compliance solely by virtue of its legitimacy, although
there is some evidence to this effect (Gibson, Caldeira, and Spence 2005; Tyler
2006b; Papachristos, Meares, and Fagan 2012; Tyler and Jackson 2014).

Relatedly, there is some evidence that if individuals perceive the criminal jus-
tice system as unjust, their compliance decreases because their motivation to defer
is weak (Nadler 2005; Mullen and Nadler 2008; Robinson, Goodwin, and Reisig
2010). In one study, people who read newspaper articles about unjust laws later
reported a greater willingness (compared to those who read about just laws) to vio-
late the law themselves, such as stealing office supplies or engaging in underage
drinking (Nadler 2005). In another study, people who perceived the outcome of an
abortion trial as highly unjust were more likely later to steal a pen than those who
did not (Mullen and Nadler 2008). Findings like these strongly suggest that coer-
cion is not the only mechanism by which law influences behavior. Rather, qualities
of the law itself, including the extent to which it is perceived as furthering justice
or reflecting community values, influence the extent to which people feel bound by
law in general.

Sanctions, legitimacy, and related perceptions of law’s credibility and propensi-
ty to do justice are all mechanisms by which law might influence behavior. At the
same time, law functions in ways other than coercion and legitimacy. Richard
McAdams argues that two of these functions are important and yet overlooked—
coordination and information. These are both instances of expressive law: the claim
that law influences attitudes and behavior by what it expresses.

The coordination function operates through expectations. When law highlights
a behavioral choice in a coordination setting, it changes expectations about how
others will behave. Thus, a law that announces “No Smoking” empowers non-
smokers easily to coordinate to confront any smoker who flouts the legal announce-
ment. Knowing this, smokers who think about lighting up might then demur.

1. It is important to recognize the possibility of additive effects. Thus, an individual with an impulse
to commit murder might consider not only the possibility of being caught and punished, but also his own
moral hesitation, as well as his recognition that others believe murder is wrong. These influences do not
always operate independently of one another, but can interact in their influence. Thus, one’s own moral
hesitation might derive partly from knowing that murder is considered a serious violation of the law.
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The information function operates through evaluation. If a new law requires
the use of seatbelts, that legal requirement tells citizens a few things. First, it tells
citizens what legislators collectively know about the risk of not wearing a seatbelt.
Second, it tells each individual what other citizens generally think about seatbelts,
thereby raising the possibility that others will think less of us if we do not wear a
seatbelt. Finally, if a particular individual already favored requiring seatbelts, the
new law makes that person realize that others favor it as well.

McAdams’s (2015) chief contention is that law has the power to influence
behavior independent of threatened sanctions, and independent of its perceived
legitimacy—by facilitating coordination, and by providing information. But Schauer
is skeptical, and he contends that sanction-independent obedience to law is in fact
hardly widespread. On Schauer’s account, “people generally do what they want to
do or what they think is right to do unless some external force makes them do oth-
erwise” (2015, 4).

Despite appearing on the surface to be irreconcilable, these two accounts of
how law works actually have substantial areas of overlap. For example, Schauer’s
contention that most instances of obeying the law occur “because of what will hap-
pen to us if we do not” (2015, 6) sounds on its face as if it is only referring to fear
of punishment or other legal sanctions. But as McAdams (2015) demonstrates,
what will happen to us if we do not obey law encompasses other important reasons
for following the law. Most prominently, when law provides a focal point in a coor-
dination situation, that signal allows us to see precisely what might happen if we do
not obey, and those bad consequences might not entail state sanctions at all. Law
provides focal points in coordination situations that create expectations, providing
reasons to obey and to fear the consequences of not obeying. In this way, law causes
behavior, but not because of fear of legal sanctions, but because of the desire to
maximize one’s own outcome in light of information about what others are likely to
do.

According to Schauer’s framing, this is an example of “people generally do[ing]
what they want to do or what they think is right to do unless some external force
makes them do otherwise” (2015, 4). The external force here is the anticipation of
the other person’s behavior. But it is a big stretch to say that the creation of focal
points by law constitutes legal coercion. Schauer’s account therefore must include
this focal point influence of noncoercive law, for which there is experimental evi-
dence (McAdams and Nadler 2005, 2008), or it must characterize this influence as
somehow coercive.

One key point of departure between McAdams (2015) and Schauer (2015) is
how they conceptualize the information function of law. McAdams frames this
function as a set of reasons why people obey the law independent of legal sanctions
and independent of legitimacy. Legislation reveals attitudes approving or disapprov-
ing of a given behavior, which causes people to update their beliefs about what
others think, which in turn might lead to behavior change in order to avoid the
disapproval of others. Schauer, on the other hand, frames this function as yet
another way that law coerces—“insofar as the effect is produced by way of trigger-
ing the coercive force of social norms, then coercion still occupies center stage in
explaining how law affects behavior, although in this context we might think of

https://doi.org/10.1111/Isi.12279 Published online by Cambridge University Press


https://doi.org/10.1111/lsi.12279

Expressive Law, Social Norms, and Social Groups 65

law as simply outsourcing its coercive power to private actors” (2015, 148). Once
again, this conception of coercion is unusually broad. It seems to rest on the
assumption that individuals ordinarily derive their beliefs, motives, goals, and atti-
tudes using conscious, deductive processes, independently of their social world.
From this standpoint, when the individual is confronted with a social norm that
makes her change her behavior to avoid losing the esteem of others, this looks
coercive.

But there is a problem with this account—we do not consciously adopt a set of
beliefs and goals in a vacuum. The individual is not a self-contained entity contain-
ing fixed attributes detached from social context. For one thing, people think, feel,
and act as group members. Cognition, emotion, and motivation are shaped by
attention to relevant others in the social context (Markus and Kitayama 1991).
Groups with which we identify help us make sense of new situations. We experi-
ence greater empathy and attention to the emotional experiences of those in our
group compared to those outside of it (Brown, Bradley, and Lang 2006). Expression
and experience of emotion are influenced by anticipated reactions of others. To
complicate matters even more, our knowledge and attitudes are influenced by pro-
cesses that often operate outside of conscious awareness. Social norms are but a sin-
gle instance of various kinds of social influence we experience throughout social
life. If we posit that social norms are inherently coercive, we must consider that all
of social influence is similarly coercive, which implies that social life itself is inher-
ently coercive. This again would seem to denude the term “coercive” of meaning.

LAW IN THE EVERYDAY CONTEXT

To bolster his claim that law works primarily through coercive means, Schauer
argues that there is no evidence that “people are willing voluntarily to subjugate
their own best judgment of what morality and policy require to what they consider
law’s mistaken moral or policy judgment” (2015, 98). This is probably true. If a
physician strongly believes in a terminally ill patient’s right to decide to end his
life, but a law prohibits the physician from assisting in the patient’s suicide, then
the physician’s decision not to assist the patient is most likely attributable to the
physician’s submitting to the law under threat of sanctions rather than the physi-
cian voluntarily subjugating her own best judgment of what morality and policy
requires. Similarly, if a parent strongly believes that mandatory vaccinations will
endanger her child’s health, the parent will comply with the vaccination law
because of the threat of legal sanctions rather than voluntarily subjugating her best
judgment. In these examples it is the coercive power of law that shapes behavior.

Cases where individuals feel strongly about an issue tend to be salient, and
examples come to mind easily. At the same time, instances of law conflicting with
strongly held beliefs are a narrow and relatively infrequent category within the
broader array of occurrences in which law might have influence on beliefs and
behavior outside of the deterrence framework. Law governs many aspects of social
life, and not just those about which people have moral opinions or strong policy
preferences. It is in the everyday, humdrum practices that we observe something
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like Hart’s puzzled person (in contrast to Holmes’s bad man), who is simply trying
to figure out what law requires under the circumstances, not because she wishes to
avoid punishment or other legal sanctions, but because she just wants to do what
law requires.

To illustrate this point, consider that much of law is bureaucracy, and here we
find puzzled people without an opinion on what morality or policy requires, and at
the same time with an accompanying motivation to comply for reasons other than
(or in addition to) threatened sanctions. Such puzzlement often leads people to
seek out legal advice where their own expertise is lacking. Examples might include:
Do I need I business license to be an independent contractor? Do I need to com-
plete an e-verify form when a visa extension is approved? How do I prepare an LLC
operating agreement! What are the required bylaws for my corporation? These are
examples mostly from the single domain of small business, but other domains like
this surely exist. The puzzled person is motivated chiefly by the desire to do things
the right way. This terrain is underexplored because unlike the physician and the
parent in the examples above, this behavior never generates headlines, rarely gener-
ates debate, and fades into the background of everyday practices.

Many of the coordination situations discussed by McAdams are in some ways
similar to the bureaucratic cases in the sense that people often have no opinion on
what morality or policy requires. On the one hand, in contrast to the small business
owner, a driver approaching a stop sign is not a puzzled person because the stop
sign is readily visible and everyone already knows what a stop sign means. But on
the other hand, like the small business owner, the driver in this situation wants to
do what the law requires, simply because that is the best thing to do in this particu-
lar context, quite apart from the threat of legal sanctions. Thus, most reasonable
drivers who approach a stop sign want only to know how to coordinate with other
drivers. Drivers might inch forward rather than stop completely in order to gain an
advantage.” But in the end the main concern of the driver is avoiding a collision.
Here, law prompts compliance, but usually not because of the sanctions law threat-
ens. Instead, compliance comes as a result of a desire to coordinate to avoid a costly
outcome.

LEGAL REGULATION OF RISK

The examples of the small business owner and the driver illustrate the idea
that individuals can be influenced by law—but not because of fear of sanctions—in
situations that are basically morally neutral. Let us contrast stop signs and business
licenses with the legal regulation of risk, which generates examples that are excep-
tionally interesting because they often involve a complicated interaction of social
and cognitive phenomena. The mechanisms of influence on people’s attitudes and
behavior in the domain of legal regulation of risk include informational social influ-
ence (what others do), normative social influence (what others approve of),

2. In 2009, a Google self-driving car was unable to get through a four-way stop intersection because its
sensors kept waiting for the other drivers to stop completely before it would go (Richtel and Dougherty
2015).
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personal moral values, attitude characteristics (importance, knowledge, elaboration,
certainty, extremity, and accessibility of the attitude to the person), and motiva-
tional goals (e.g., cultural identity expression). Examples in this domain include the
legal regulation of tobacco, guns, GMOs, vaccines, food, seatbelts, helmets, child
safety seats, local building permits, fireworks, drugs, and drunk driving.

The ability of law to regulate risky activities successfully sometimes depends
on the perceived moral characteristics of those activities. In the United States, poli-
cy debates about hazardous activities often have strong libertarian overtones, so
that the activity in question is framed as a personal choice and therefore not the
proper subject of government regulation. Examples include regulation of unpasteur-
ized milk, motorcycle helmet use, vaccinations, guns, and smoking.

The smoking example provides an interesting case study. Over the latter half
of the twentieth century, cigarette smoking moved from being viewed as a matter
of personal preference to being an object of danger and disgust (Rozin 1999).
Because the United States has strong cultural roots in individualism, an activity
like smoking is considered by many as off limits as the subject of regulation unless
it can be demonstrated that it causes harm to people other than the smoker herself.
When such information about harm to others is disseminated, regulating the activi-
ty can help decrease the incidence of harmful behavior through a variety of mecha-
nisms. In the case of smoking, legal regulations that worked through the
mechanism of incapacitation were quite powerful: when smoking involved leaving
the office building, restaurant, bar, or stadium, smokers often decided that the plea-
sure derived from the cigarette is outweighed by the cost. Other coercive legal
mechanisms, such as taxation, were also influential in decreasing smoking.

At the same time, the evidence of harm to others that emerged in the latter
half of the last century transformed smoking into an activity with moral implica-
tions. The large variety of legal regulations and legal activity that accompanied this
evidence (place restrictions, taxation, labeling regulations, advertising regulations,
sales-to-minors restrictions, OSHA restrictions, Federal Aviation Act restrictions,
and tort litigation) might not only have coerced, but also contributed to the devel-
opment of social norms that discouraged smoking. In the end, it is plausible that
legal activities (including regulations and litigation), health information about
harm to self and others, and social and moral norms about who smokes and who
disapproves of smoking all mutually influenced one another over the course of the
latter half of the twentieth century, with the result that smoking rates in the Unit-
ed States are now at an all-time low (Ng et al. 2014).> The coercive powers of law
undoubtedly contributed to this decline. But to stop there when explaining what
caused the decline in smoking in the United States would be missing much of what
is interesting about how law, information, and norms interact over time.

Risky activities become harder to influence through expressive regulation
when those activities reflect commitments based on cultural values. Consider gun
control laws, which regulate behavior considered to be honorable by certain cultural
groups. Hunting, for example, is considered by many Americans to be a sport, a
means for feeding a family, and the foundation for strengthening the bond within a

3. Unfortunately, smoking rates in other countries have been increasing (Ng et al. 2014).

https://doi.org/10.1111/Isi.12279 Published online by Cambridge University Press

67


https://doi.org/10.1111/lsi.12279

68 LAW & SOCIAL INQUIRY

family. As such, hunting is perceived by many families as “a way of life that we
believe in” (Brown 2015, 41). Laws regulating guns, therefore, are perceived by
some Americans to attack the fundamental identity and status of their cultural
group, and to be an implicit statement that members of their group do not matter.
The risk perceptions formed by members of these groups reflect and reinforce their
beliefs, so that guns are viewed as normal and venerable rather than dangerous and
undesirable (Kahan and Braman 2003, 2006).

Working together, these cultural values and risk perceptions strengthen the
individuals’ ties to their in-group, and distinguish their group from other groups.
Whereas the regulation of smoking helped contribute to enormous changes in atti-
tudes and behavior, the regulation of guns, by contrast, is unlikely to have a direct
influence in shaping behavior among people who possess these cultural beliefs and
ties. Indeed, looming regulation can cause backlash effects among those who feel
that such regulation would threaten their values. For example, in the past few years,
gun sales have spiked immediately following mass shootings. Gun dealers anecdotal-
ly report that these sales are driven by anticipation of new restrictions (Feldmann
2012), and the data suggest that it is indeed the fear of new restrictions rather than
the fear of impending violence that drives spikes in sales (Aisch and Keller 2015).

Risky activities become harder to influence through expressive regulation
when those activities are seen as falling outside of the domain of legitimate govern-
ment regulation. McAdams (2015) argues that learning about new legal rules can
cause individual citizens to update their beliefs because law provides information.
Law can function as an attitude signal of what most other people approve or disap-
prove. In addition, when law prohibits certain risky behavior, such as using cell
phones while driving, it is providing information not only about what other people
approve of, but also actuarial information about the costs and benefits of the behav-
ior. McAdams argues that because people are motivated to reduce risks that pose
hazards to their health and well-being, they update their beliefs to reflect the costs
and benefits of the prohibited behavior. This is true as far as it goes. However, this
model is often too simple: the motivation to reduce health risks sometimes com-
petes with several other motivations, some of which can crowd out self-protective
attitudes and behaviors.

Consider, for example, the legal regulation of sugar-sweetened beverages
(SSBs) in the United States. The idea of imposing a sales or excise tax on soda was
introduced several years ago by public health scholars who wanted to reduce diabe-
tes and obesity. State and local governments have proposed taxes on SSBs dozens
of times, often unsuccessfully.* Health officials had hoped that by taxing SSBs, sug-
ar consumption would decline because higher prices would lead to a decline in SSB
purchases. Indeed, an empirical study of a nationwide tax on SSBs in Mexico dem-
onstrated that the tax did in fact lead to a substantial decline in SSB purchases
(Colchero et al. 2016).

4. A widely publicized exception prior to 2016 was Berkeley, California, which imposed a 1 cent per
ounce tax on SSBs. Note, however, that this category of tax has existed in some local areas for decades. For
example, Chicago has imposed a 3 percent tax on soft drinks for decades (State of Illinois n.d.). http://www.
revenue.state.il.us/businesses/taxinformation/sales/softdrink.htm
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Those promoting efforts to enact taxes on SSBs have sought to gain support by
trying to convince the public that reduction in sugar consumption is beneficial for
health. In virtually all these proposed tax schemes, the anticipated revenue generat-
ed from the tax was earmarked to fund health care initiatives to treat the damage
caused in part by the SSBs being taxed. This echoed closely the efforts of several
US state governments, which have used tobacco tax revenues to fund antitobacco
public education campaigns and health services. The proposed laws sought to work
through deterrence, but also through attitude change along the lines that McAdams
outlines: law would signal that legislators have concluded that costs of SSBs out-
weigh their benefits, which would cause people to update their beliefs about drink-
ing these beverages, which would cause them to decrease their intake, all because
people are motivated to increase their own levels of health and well-being.

But the fate of these proposed tax laws illustrates that people hold other moti-
vations that compete with the motivation to increase their own health. The explic-
it effort to nudge people into making a healthier choice was met with very strong
popular resistance in nearly every instance of proposed taxes on SSBs. Interestingly,
the popular backlash seems to have been based substantially on resistance to nan-
ny-statism: the idea that consumers have the right to choose their beverages with-
out paternalistic meddling by the state. In efforts across the country to reduce SSB
consumption through law, a substantial portion of the public was disturbed by the
idea that their city or state should be in the business of influencing their attitudes
and behavior about decision so personal as what and how much to drink.” The
motivation to increase one’s own health was certainly present, but it was over-
whelmed by the motivation to maintain one’s own status as an autonomous deci-
sion maker in the domain of beverage consumption.

Thus, in order for law to have an opportunity to have informational influence
on attitudes and behavior, people must be open to being influenced in this way. In
the domain of the legal regulation of risk, people are sometimes strongly resistant
to such governmental influence, and this resistance can grow or diminish over
time, depending on the subject matter that law addresses. For example, in the face
of clear evidence that cigarettes are harmful to not only the smoker, but also those
around her, cigarette taxes earmarked for health and tobacco reduction are now
uncontroversial. However, the health case against SSBs is relatively new and sub-
ject to resistance, so that the ability of law to influence attitudes and behaviors
expressively can be diminished or even eliminated by dynamics of influence that
block legal change precisely because of the law’s anticipated expressive effects.
Thus, sometimes efforts to enact expressive law can have ironic effects because peo-
ple recognize and resent the expressive nature of law, causing them to oppose the
enactment of the proposed law.

5. Another substantial concern was the potential regressive nature of the tax, since the price increase
would be felt more strongly by the poor than by the wealthy. This was the stated reason for the opposition to
New York City’s proposed soda portion cap by groups like the local NAACP and the Hispanic Federation.
Some observers believe, however, that the opposition of these groups is explained best by the fact that these
groups receive millions of dollars from Coca-Cola and PepsiCo in contributions through sponsorships and
other programs.
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Further evidence of these backlash effects of proposed expressive law can be
found in the example of Philadelphia, which in 2016 became the first major US
city to impose a tax on SSBs. In proposing the tax, the mayor made it politically
palatable by denying that the proposed law would be expressive or have any expres-
sive effects, thereby avoiding the potential backlash of proposed expressive law. He
did so by carefully avoiding any mention of health-related expressive effects of the
law. The stated purpose of the SSB tax was not to reduce consumption of sugar or
improve health, but to fund universal pre-K, renovations to libraries, parks, and rec-
reation centers, as well as municipal pension obligations. During public debate
about the proposed tax it became apparent that the mayor “is not using the word
obesity, or suggesting that people should drink less soda. ... [W]hen asked about the
health benefits of the tax, he says, ‘There’s really serious health benefits in pre-K”
(Sanger-Katz 2016).

With the “non-expressive law” fiction firmly in place, the city council agreed
to approve the measure, but not before doubling down on the fiction: the initial
proposal was for a 3-cents-per-ounce tax only on SSBs; the version that the city
council ultimately passed was a 1.5-cent-per-ounce tax on all soft drinks—including
artificially sweetened drinks (e.g., Diet Coke) that do not contribute to diabetes,
obesity, and heart disease. The city government thereby completely disclaimed any
expressive purpose of the law, and the proposed tax was accepted because it would
bring tangible benefits that are unrelated to any government effort to change atti-
tudes or behavior about SSB consumption.

This example illustrates that the very prospect of expressive law can lead to
backlash when the topic of law or regulation is deeply embedded in cultural beliefs
and practices. These embedded cultural values are not merely attitudes held by
individuals in a vacuum. Rather, they exist in a larger context, and they develop
and change along with the needs of the relevant group in which they are

embedded.

LAW AND GROUP DYNAMICS

The earlier example of cultural values surrounding gun regulation illustrates a
more general point about how the expressive influence of law interacts with group
dynamics. Individuals are guided by the values of groups that they identify with
(Dawes, van de Kragt, and Orbell 1988). People do not think about themselves and
others as a collection of individuals; people instead tend to think in terms of social
clusters, and assign themselves and others to those clusters. This gives rise to a
motivation to belong (Baumeister and Leary 1995), which in turn provides individ-
uals with a framework for navigating the social world. To talk about how law influ-
ences individual behavior in a vacuum, devoid of social context, is to ignore the
ways that group identity interacts with law to provide motivations to comply. These
include motives to cooperate, to be loyal to the group, to adhere to group norms,
and to avoid social exclusion (Brewer 2004).

Law can work expressively not so much by shaping independent individual
attitudes as by shaping group values and norms, which in turn influence individual
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attitudes. In short, the way in which people interact with law is mediated by group
life. For example, in Turkey, where seatbelts are required, the belief that wearing
seatbelts saves lives does not predict seatbelt use but the belief that “people who
are important to me approve my using a seatbelt” does predict seatbelt use
(Simsekoglu and Lajunen 2008). The motivation to belong and to identify with
one’s group leads individual group members to make efforts to understand what
others in the group would approve of, and to act accordingly.

This example is similar to McAdams’s information account of expressive law,
which posits that legislation can signal what is socially approved. McAdams argues
that sometimes law expresses what most people expect one to do or refrain from
doing. If we assume that individuals are concerned with what most people approve,
law serves as a signal for the judgment of most people, whose approval individuals
seek. Yet this account oversimplifies things by focusing on the individual, on the
one hand, and “most other people” on the other. Individuals usually identify with
specific groups, rather than society in general or some general notion of social
approval. Much of the time, individuals are concerned not so much about what
most other people think, but rather by what members of their relevant in-group
think.

For example, the legal regulation of activities in domains involving risk, such
as driving, food, and drugs, is complicated and often controversial because risk per-
ception differs across groups, leading groups to differ sharply about appropriate legal
regulation. Interestingly, these differences and similarities do not always cleave
according to predictable boundaries. Consider legal regulations mandating child-
hood vaccinations, which are disapproved of by discrete and disparate groups such
as affluent, educated parents in Malibu, CA, on the one hand, and low-income
midwestern rural parents with high-school diplomas on the other (Omer et al.
2009). Individuals belonging to those groups seem relatively uninfluenced by infor-
mation signaled by mandatory vaccination laws because they perceive nonvaccina-
tion as socially approved within their own specific in-group, despite the law.

At the same time, the vast majority of Americans think that vaccines are gen-
erally safe, and the vast majority of parents ensure that their children’s vaccinations
are up to date (Omer et al. 2009). For the large proportion of parents who do com-
ply with mandatory vaccination requirements, that compliance is likely explained
by a combination of threatened sanctions, advice and information from medical
professionals, and an understanding of what is socially approved by their relevant
in-group. But where, as here, social approval varies sharply between social groups,
the source of influence is the group most relevant for the individual. When the
expressive function of law plays a role, its effects are felt most directly on group
norms, which then in turn affect individual behavior.

In this way, law can make a difference to behavior apart from sanctions, but as
part of a complex system involving the interaction of individuals and groups. It is
for this reason that I believe Schauer (2015) is mistaken in his general skepticism
that law “makes a difference” to behavior apart from the threat of sanctions. Scha-
uer contrasts people who comply with law for prudential reasons related to threat of
sanctions with those who comply because of law’s status as law—“law qua law.” “[I]f
those who take the very fact of law as a reason for action or reason for decision are
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few and far between, then coercion resurfaces as the likely most significant source
of law’s widespread effectiveness and longstanding appeal in achieving various social
goals” (2015, 52). But this sets up a false dichotomy that forms the underlying pre-
mise of the book: there are people who comply with law because of the threat of
sanctions and people who comply with law just because it is law. Schauer argues
that the latter group is either small or nonexistent because there is a lack of empiri-
cal evidence that members of the group exist in large numbers, and because when
we see people acting consistently with law for reasons other than threat of sanc-
tions, the behavior that is consistent with law is not in fact caused by law. It is
instead caused by nonlegal phenomena like social norms.

But this is a gross oversimplification because it assumes that when people act
consistently with law for reasons of social norms their conduct is not caused by law.
Schauer does not sufficiently consider the ways in which social norms and law can
mutually influence each other. For example, it might be that but for the seatbelt
law, the Turkish seatbelt wearers would not perceive that important members of
their in-group approve of their wearing seatbelts because social approval itself devel-
oped through a dynamic of the mutual influence of law and norms. Perhaps some
people became convinced of the efficacy of seatbelts, and as a result legislators
began considering a law requiring them, the debate about which caused more peo-
ple to approve of seatbelt wearing, causing more to wear seatbelts along the way,
which led to momentum for the legislature to enact the law. Thus, individuals
noticed that people they care about would approve of their wearing a seatbelt,
which caused them to do so, but not completely independently of law.

Empirical demonstrations of the interaction of law and social norms come
from the domain of contract law. Assignment of contract is both legally uncontro-
versial and common. At the same time, assignment of contract is in tension with
social norms of promising and reciprocity. When you promise to give something to
me in exchange for my giving something else to you, I feel bound to you by this
promise. But if you assign your rights under the contract to an assignee, my feelings
of obligation do not necessarily extend to the assignee, as that is not the party to
whom | made the promise and with whom [ previously interacted. Because of this,
[ might be more inclined to break my promise to the assignee than to break my
promise to you. And, indeed, empirically it turns out that efficient breach is more
likely toward an assignee than toward the original party (Wilkinson-Ryan 2012).
Here, the law imposes identical duties on the promisor regardless of whether the
duty is owed to the original party or to the assignee. But the interaction of law and
social norms regarding promise and reciprocity causes the promisor to behave differ-
ently toward an assignee.

Understanding how law works requires recognizing how law influences and
interacts with individual attitudes and behavior and, more broadly, social norms
and social movements, and political institutions and their leaders. McAdams and
Schauer have each made strides along this path. At the same time, law is not a
monolith—it is composed of rules and standards, sanctions and remedies, proce-
dures, agents, and institutions, among other things. To talk about “how law works”
is to attempt to describe the consequences of an exceedingly complex system.
McAdams and Schauer are doing critically important foundational work to advance
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our understanding of the influence (and noninfluence) of law. The time is now ripe
for other scholars to build on their foundational insights to construct more socially
situated accounts of how law works across a variety of contexts.

REFERENCES

Aisch, Gregor, and Josh Keller. 2015. What Drives Gun Sales: Terrorism, Politics and Calls for
Restrictions. New York Times, December 10. http://www.nytimes.com/interactive/2015/12/10/
us/gun-sales-terrorism-obama-restrictions.html (accessed January 5, 2017).

Alexander, Michelle. 2012. The New Jim Crow: Mass Incarceration in the Age of Colorblindness.
New York: New Press.

Baron, Jonathan, and Ilana Ritov. 2009. The Role of Probability of Detection in Judgments of
Punishment. Journal of Legal Analysis 1 (2): 553-90.

Baumeister, Roy F., and Mark R. Leary. 1995. The Need to Belong: Desire for Interpersonal
Attachments as a Fundamental Human Motivation. Psychological Bulletin 117 (3): 497-529.

Becker, Gary S. 1968. Crime and Punishment: An Economic Approach. Journal of Political Econo-
my 76 (2): 169-217.

Braman, Donald. 2004. Doing Time on the Outside: Incarceration and Family Life in Urban America.
Ann Arbor: University of Michigan Press.

Brewer, Marilynn B. 2004. Taking the Social Origins of Human Nature Seriously: Toward a
More Imperialist Social Psychology. Personality and Social Psychology Review 8 (2): 107—13.
Brown, Lisa M., Margaret M. Bradley, and Peter J. Lang. 2006. Affective Reactions to Pictures of

Ingroup and Outgroup Members. Biological Psychology 71 (3): 303-11.

Brown, Steven M. 2015. Families That Hunt Together. NRA Ring of Freedom 6 (1): 24-41.

Burch, Traci. 2013. Trading Democracy for Justice: Criminal Convictions and the Decline of Neighbor-
hood Political Participation. Chicago: University of Chicago Press.

Carlsmith, Kevin M., John M. Darley, and Paul H. Robinson. 2002. Why Do We Punish?: Deter-
rence and Just Deserts as Motives for Punishment. Jowrnal of Personality and Social Psychology
83 (2): 284-99.

Clear, Todd R. 2007. Imprisoning Communities: How Mass Incarceration Makes Disadvantaged Neigh-
borhoods Worse. New York: Oxford University Press.

Colchero, M. Arantxa, Barry M. Popkin, Juan A. Rivera, and Shu Wen Ng. 2016. Beverage Pur-
chases from Stores in Mexico Under the Excise Tax on Sugar Sweetened Beverages: Obser-
vational Study. British Medical Jowrnal (Clinical Research Ed.) 352:h6704.

Darley, John M., Paul H. Robinson, and Kevin M. Carlsmith. 2001. Ex Ante Function of the
Criminal Law. Law & Society Review 35:165-90.

Dawes, Robyn M., Alphons J. C. van de Kragt, and John M. Orbell. 1988. Not Me or Thee But
We: The Importance of Group Identity in Eliciting Cooperation in Dilemma Situations:
Experimental Manipulations. Acta Psychologica 68 (1): 83-97.

Depoorter, Ben, and Sven Vanneste. 2005. Norms and Enforcement: The Case Against Copyright
Litigation. Oregon Law Review 84:1127-79.

Ewick, Patricia, and Susan S. Silbey. 1998. The Common Place of Law: Stories from Everyday Life.
Chicago: University of Chicago Press.

Feldmann, Linda. 2012. Why Gun Sales Spike After Mass Shootings: It’s Not What You Might Think.
Christian  Science Monitor, July 25. http://www.csmonitor.com/USA/Politics/DC-Decoder/2012/
0725/Why-gun-sales-spike-after-mass-shootings-It-s-not-what-you-might-think (accessed January
5,2017).

Gibson, James L., Gregory A. Caldeira, and Lester Kenyatta Spence. 2005. Why Do People
Accept Public Policies They Oppose? Testing Legitimacy Theory with a Survey-Based Exper-
iment. Political Research Quarterly 58 (2): 187-201.

Kahan, Dan M. 2001. Trust, Collective Action, and Law. Boston University Law Review 81:333-48.

https://doi.org/10.1111/Isi.12279 Published online by Cambridge University Press

73


http://www.nytimes.com/interactive/2015/12/10/us/gun-sales-terrorism-obama-restrictions.html
http://www.nytimes.com/interactive/2015/12/10/us/gun-sales-terrorism-obama-restrictions.html
http://www.csmonitor.com/USA/Politics/DC-Decoder/2012/0725/Why-gun-sales-spike-after-mass-shootings-It-s-not-what-you-might-think
http://www.csmonitor.com/USA/Politics/DC-Decoder/2012/0725/Why-gun-sales-spike-after-mass-shootings-It-s-not-what-you-might-think
https://doi.org/10.1111/lsi.12279

74 LAW & SOCIAL INQUIRY

Kahan, Dan M., and Donald Braman. 2003. More Statistics, Less Persuasion: A Cultural Theory
of Gun-Risk Perceptions. University of Pennsylvania Law Review 151 (4): 1291-1327.

——. 2006. Cultural Cognition and Public Policy. Yale Law & Policy Review 24 (1): 149-72.

MacCoun, Robert J. 1993. Drugs and the Law: A Psychological Analysis of Drug Prohibition.
Psychological Bulletin 113 (3): 497-512.

Markus, Hazel R., and Shinobu Kitayama. 1991. Culture and the Self: Implications for Cognition,
Emotion, and Motivation. Psychological Review 98 (2): 224-53.

McAdams, Richard H. 2015. The Expressive Powers of Law: Theories and Limits. Cambridge, MA:
Harvard University Press.

McAdams, Richard H., and Janice Nadler. 2005. Testing the Focal Point Theory of Legal Com-
pliance: The Effect of Third-Party Expression in an Experimental Hawk/Dove Game. Journal
of Empirical Legal Studies 2 (1): 87-123.

——. 2008. Coordinating in the Shadow of the Law: Two Contextualized Tests of the Focal
Point Theory of Legal Compliance. Law & Society Review 42 (4): 865-98.

Mullen, Elizabeth, and Janice Nadler. 2008. Moral Spillovers: The Effect of Moral Violations on
Deviant Behavior. Journal of Experimental Social Psychology 44 (5): 1239-45.

Nadler, Janice. 2005. Flouting the Law. Texas Law Review 83:1399-1441.

Nagin, Daniel S. 1998. Criminal Deterrence Research at the Outset of the Twenty-First Century.
Crime and Justice 23:1-42.

Ng, M., M. K. Freeman, T. D. Fleming, M. Robinson, L. Dwyer-Lindgren, B. Thomson, A.
Wollum, E. Sanman, S. Wulf, A. D. Lopez, C. J. L. Murray, and E. Gakidou. 2014. Smoking
Prevalence and Cigarette Consumption in 187 Countries, 1980-2012. Jowrnal of the American
Medical Association 311 (2): 183-92.

Omer, Saad B., Daniel A. Salmon, Walter A. Orenstein, M. Patricia de Hart, and Neal Halsey.
2009. Vaccine Refusal, Mandatory Immunization, and the Risks of Vaccine-Preventable Dis-
eases. New England Journal of Medicine 360 (19): 1981-88.

Papachristos, Andrew V., Tracey L. Meares, and Jeffrey Fagan. 2012. Why Do Criminals Obey
the Law—The Influence of Legitimacy and Social Networks on Active Gun Offenders. Jour-
nal of Criminal Law and Criminology 102:397-440.

Posner, Richard A. 1985. An Economic Theory of the Criminal Law. Columbia Law Review 85
(6): 1193-1231.

Richtel, Matt, and Conor Dougherty. 2015. Google’s Driverless Cars Run into Problem: Cars
with Drivers. New York Times, September 1. http://www.nytimes.com/2015/09/02/technology/
personaltech/google-says-its-not-the-driverless-cars-fault-its-other-drivers.html (accessed Janu-
ary 5, 2017).

Robinson, Paul H., and John M. Darley. 2004. Does Criminal Law Deter!? A Behavioural Science
Investigation. Oxford Journal of Legal Studies 24 (2): 173-205.

Robinson, Paul H., Geoffrey P. Goodwin, and Michael D. Reisig. 2010. The Disutility of Injus-
tice. New York University Law Review 85:1940-2033.

Rozin, Paul. 1999. The Process of Moralization. Psychological Science 10 (3): 218-21.

Sanger-Katz, M. 2016. Making a Soda Tax More Politically Palatable. New York Times, April 3.
http://www.nytimes.com/2016/04/04/upshot/making-a-soda-tax-more-politically-palatable.html
(accessed January 5, 2017).

Sarat, Austin, and Thomas R. Kearns. 1993. Beyond the Great Divide. In Law in Everyday Life,
ed. Austin Sarat and Thomas R. Kearns, 21-61. Ann Arbor: University of Michigan Press.

Schauer, Frederick. 2015. The Force of Law. Cambridge, MA: Harvard University Press.

Shavell, Steven. 1985. Criminal Law and the Optimal Use of Nonmonetary Sanctions as a Deter-
rent. Columbia Law Review 85 (6): 1232-62.

Simsekoglu, Ozlem, and Timo Lajunen. 2008. Social Psychology of Seat Belt Use: A Comparison
of Theory of Planned Behavior and Health Belief Model. Transportation Research Part F:
Traffic Psychology and Behaviour 11 (3): 181-91.

State of Illinois. n.d. Soft Drink Taxation. http://www.revenue.state.il.us/businesses/taxinforma-
tion/sales/softdrink.htm (accessed September 21, 2016).

https://doi.org/10.1111/Isi.12279 Published online by Cambridge University Press


http://www.nytimes.com/2015/09/02/technology/personaltech/google-says-its-not-the-driverless-cars-fault-its-other-drivers.html
http://www.nytimes.com/2015/09/02/technology/personaltech/google-says-its-not-the-driverless-cars-fault-its-other-drivers.html
http://www.nytimes.com/2016/04/04/upshot/making-a-soda-tax-more-politically-palatable.html
http://www.revenue.state.il.us/businesses/taxinformation/sales/softdrink.htm
http://www.revenue.state.il.us/businesses/taxinformation/sales/softdrink.htm
https://doi.org/10.1111/lsi.12279

Expressive Law, Social Norms, and Social Groups

Stuntz, William J. 2011. The Collapse of American Criminal Justice. Cambridge, MA: Harvard Uni-
versity Press.

Tuerkheimer, D. 2016. Underenforcement as Unequal Protection. Boston College Law Review 57:
1287-1335.

Tyler, Tom R. 2006a. Psychological Perspectives on Legitimacy and Legitimation. Annual Review
of Psychology 57 (1): 375-400.

——— 2006b. Why People Obey the Law. Princeton, NJ: Princeton University Press.

—— 2009. Legitimacy and Criminal Justice: The Benefits of Self-Regulation. Ohio State Jowrnal
of Criminal Law 7:307-59.

Tyler, Tom R., and Jonathan Jackson. 2014. Popular Legitimacy and the Exercise of Legal
Authority: Motivating Compliance, Cooperation, and Engagement. Psychology, Public Policy,
and Law 20 (1): 78-95.

Valverde, Mariana. 2012. Everyday Law on the Street: City Governance in an Age of Diversity. Chi-
cago: University of Chicago Press.

Wilkinson-Ryan, Tess. 2012. Transferring Trust: Reciprocity Norms and Assignment of Contract.
Journal of Empirical Legal Studies 9 (3): 511-35.

https://doi.org/10.1111/Isi.12279 Published online by Cambridge University Press

75


https://doi.org/10.1111/lsi.12279

