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Why Do States Privatize their Prisons?
The Unintended Consequences of Inmate
Litigation
Anna Gunderson

TheUnited States has witnessed privatization of a variety of government functions over the last three decades. Media and politicians
often attribute the decision to privatize to ideological commitments to small government and fiscal pressure. These claims are
particularly notable in the context of prison privatization, where states and the federal government have employed private
companies to operate and manage private correctional facilities. I argue that state prison privatization is not a function of simple
ideological or economic considerations. Rather, prison privatization has been an unintended consequence of the administrative and
legal costs associated with litigation brought by prisoners. I assemble an original database of prison privatization in the United States
and demonstrate that the privatization of prisons is best predicted by the legal pressure on state corrections systems, rather than the
ideological orientation of a state government.

I
n the late 1980s, Texas was one of the first states to
contract with a private company to operate and manage
correctional facilities. In the next decade, over twenty

private prisons opened in the state, holding inmates under
Texas, county, federal, or other states’ jurisdictions. Despite
Texas’s growing experience with private prisons, the law
continued to adapt to this new policy. Two Oregon inmates
held in a Texas private prison escaped in 1996 and traveled
nearly 200 miles before being apprehended (Associated Press
1996). Though this appears like a regular prison break, the
state soon discovered standard practice in public prisons did
not easily translate to private prisons, as the two men could
not technically be charged with any crime because escaping
from a private prison was not yet illegal. Texas soon corrected
this oversight, though this example is typical of states’ ad hoc
policymaking surrounding private prisons as they have
become more commonplace across the country. Thirty-five

states housed at least some of their inmates in private facilities
at some point between 1986 and 2016, a policy choice that
has attracted significant public scrutiny and controversy.
Modern prison privatization began in the 1980s as

many state, local, and federal government services were
also outsourced to the private sector. In 1986, at least
1,600 inmates were held in privately operated state, local,
or federal prisons and jails. By 2016, that number had
reached more than 163,000, about a hundred-fold
increase in only thirty years. Though the share of inmates
in these private facilities still remains low—18% of federal
prisoners and 9% of state prisoners as of 2016 (Carson
2018)—the policy has garnered significant controversy
since its inception. State and federal policymakers and
citizens alike have struggled to come to terms with the idea
of government contracting with private companies to
incarcerate the accused and convicted (Cody and Bennett
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1987; Thompson and Elling 2002; U.S. Congress House
Committee on the Judiciary and the Administration of
Justice 1986). Research in the last few decades has sought
to understand questions like whether private prisons are
worse in terms of quality than public prisons, defining
what is meant by a private prison, and chronicling their
rise in the United States (e.g., Burkhardt 2019; Harding
1997). Though these are all vital questions, this project
takes a different tack and seeks to understand why states in
particular choose to privatize their correctional facilities.
Here I consider prison privatization to include only the
private management and operation of state prisons, though
many prisons also privatize individual services like health-
care, food service, or laundry (Dolovich 2005; Selman and
Leighton 2010).
The traditional political economy approach to fram-

ing and explaining prison privatization has been the
focus of past studies (Kim and Price 2014; Nicholson-
Crotty 2004; Page 2011). By this logic, Republican
states and states with suffering economies will be more
likely to privatize their prisons, whereas states with
healthy unions will be less likely to privatize. I argue
that none of these explanations alone are sufficient to
explain states’ adoption of private prisons, highlighting
the distinction between more common forms of
privatization, like water and sewer services, and prison
privatization.
Instead, I argue that an important overlooked variable

in the decision to privatize prisons is increasing inmate
litigation. States facing growing prisoner litigation are
incentivized to privatize to avoid legal and political
accountability for poor prison conditions (Raher
2010; Tartaglia 2014). This unique set of circumstances
is akin to other explanations of carceral state expansion
that suggest additional institutional factors beyond par-
tisanship explain prison policy (Gottschalk 2006; Hin-
ton 2016; Murakawa 2014). I contend that this paper
has implications outside just prison policy, however. For
one, it emphasizes the incentives of accountability and
blame shifting in privatization. This is similar to dynam-
ics described in the privatization of security forces or
education, as governments are incentivized to privatize
these essential services as well to shift accountability for
the potential failure of security or education policy away
from the state to private companies (Leander 2010;
Lipman and Haines 2007). But perhaps more import-
antly, my theory speaks to the literature on the utility of
using courts for social change (e.g., Epp 1998; Jacobs
1980), and suggests that the rights revolution has
potentially adverse consequences for those who stand
to benefit from it. If the prisoners’ rights movement, and
the broader rights revolution, encouraged inmates to be
more litigious and one response to that growing liti-
giousness prompted privatization which may lead to
adverse consequences for those inmates, how do we

evaluate whether that movement was a success or not?
To be clear, enshrining vulnerable populations like
prisoners with legal rights is an essential development
in our democracy, but I suggest that normatively appeal-
ing policy changes can have far-reaching downstream
consequences.

This paper makes two main contributions. First, I
argue and find empirical evidence for the core theoretical
argument that growing inmate lawsuits is an important
overlooked variable in the decision to privatize prisons, a
strategy that helps states avoid legal and political
accountability. Second, I introduce a novel dataset on
publicly operated private prisons in the United States. I
collected this dataset from thousands of pages of Secur-
ities and Exchange Commission reports on the location
and capacity of private prisons from 1986 to the present,
a significant data innovation in the study of private
prisons. Taken together, I suggest that the character of
states’ corrections systems, and in particular their pol-
icies regarding prison privatization, are significantly
shaped by pressure exerted by the judicial branch and
the legal challenges prisoners bring to bear on state
carceral institutions.

Common Explanations for Privatization
At its most extreme, privatization strives for full private
ownership of formerly public resources and organizations,
that private businesses can operate these services better
than the government can (Daley 1996; Quinlan, Thomas,
and Gautreaux 2004). This political philosophy is associ-
ated with the Republican party specifically, as politicians
under the conservative banner rallied against government
operation of public services and privatized dozens of
industries, including corrections, beginning in the 1980s
(Daley 1996; Nicholson-Crotty 2004; Price and Riccucci
2005; Schneider 1999).

The second expectation concerns an issue that private
prison companies claim to ameliorate: government finan-
cial stress. States attempted to pass bonds to construct new
prisons to stem prison overcrowding, but citizens repeat-
edly voted down these bonds or set controls on spending.
Moreover, 57% of prison managers cited operational and
construction cost savings as a reason why the facility
privatized (McDonald et al. 1998). Despite these pro-
clamations, however, private prisons are not consistently
cheaper for the government to operate (Selman and
Leighton 2010). Regardless of the financial reality, states
often use financial stress as an express justification for
privatizing prisons (even if those savings are unrealized
or may not be the sole driver of this decision).

The final strand of thought from the literature explores
the relationship between unions and privatization. Unions
often oppose privatization on the grounds that it increases
both costs and the potential for corruption and decreases
accountability and job opportunities for union workers
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(Brudney et al. 2005; Naff 1991). Page (2011) documents
how the California Correctional Peace Officers Associ-
ation (CCPOA), for instance, fought against private
prison companies in California. Nationwide, bailiffs, cor-
rectional officers, and jailers have one of the highest rates of
union membership, 47.9% in 2015, compared to an
average public sector union membership rate of 35.2%
(Hirsch andMacpherson 2003). Corrections workers have
a rate of union membership that ranks in the top twenty of
nearly 500 occupations, after teachers, police officers,
firefighters, and others (Hirsch and Macpherson 2003).
Therefore, the literature expects that states with lower rates
of union membership among their corrections officers are
more likely to privatize.
Though these three explanations dominate the existing

literature on private prisons (e.g., Kim and Price 2014;
Nicholson-Crotty 2004; Price and Riccucci 2005; Sel-
man and Leighton 2010), there is fair reason to doubt
that these mechanisms alone explain the choice to pri-
vatize. First, the partisanship explanation falls short, as
Republican and Democratic states alike across the coun-
try currently have contracts with for-profit correctional
companies, and platforms for all parties praised privat-
ization at some point in the last three decades (see figure
3; Culp 2005). More generally, this reflects the neo-
liberalism movement, a political shift that occurred in
the United States in the twentieth century to prefer
private operation of state responsibilities (Wacquant
2009). Republicans and Democrats alike championed
neoliberalism, thus exhibiting broad bipartisan support
for not only prison privatization specifically, but also
privatization of government services more generally
(Gottschalk 2016). Furthermore, public support for pri-
vate prisons does not neatly fall onto partisan lines—
Republicans and Democrats are inconsistent in their
approval of private prisons (Enns and Ramirez 2018).
Second, though rhetoric surrounding private prisons

frames the debate as one of saving money, there is incon-
sistent evidence on whether that claim is actually true
(Selman and Leighton 2010). Moreover, though the
1980s in particular were a time of government austerity,
public support for incarceration helped politicians acquire
the necessary capital to build or renovate prisons (Enns
2016; Harding 2001). States could also circumvent public
support for prison construction altogether via lease rev-
enue bonds for that construction, a method that does not
require voter approval (Gilmore 2007). It is unlikely that
fiscal stress is exclusively driving the growth of prison
privatization, though it is often cited by policymakers as
a primary motivation.
Third, it is unclear to what extent corrections officers’

unions have power over policy, save for the prototypical
example of CCPOA in California (Page 2011). And even
in that case, arguably the most powerful corrections
officers’ union in the country did not stop private prisons

from opening in California. Based on these cursory
examinations, what, if at all, can we say about the
common characteristics of states that adopt this policy?
Next, I introduce a political explanation that deempha-
sizes the role of partisanship, fiscal stress, and unions, and
instead emphasizes the growing political power of
inmates and states’ desire to avoid accountability for
prison conditions.

Inmate Political Activity & Prison
Privatization
I argue that mounting pressure placed on the state bur-
eaucracy from prisoners’ lawsuits convinced states to
privatize their prisons. States seek to avoid legal and
political accountability for poor prison conditions and
transfer that responsibility to private companies, an
important incentive currently overlooked in the literature.
This emphasizes the importance of prisoner lawsuits, the
frequency of which is a relatively modern phenomenon.
The plight of prisoners was ignored for the first half of the
twentieth century, as courts largely deferred to state gov-
ernments in the administration of correctional facilities in
an approach termed the “hands-off” doctrine (Feeley and
Rubin 2000). The federal courts soon stepped away from
this doctrine in the wake of horrific reports of prison
conditions and as activists linked the fate of prisoners to
a broader struggle for rights in the United States (Brill
2008). The Civil Rights Movement and the rights revo-
lution had prisoners and other disadvantaged groups, like
women and people of color, utilizing the judiciary to
acquire rights previously denied to them (Epp 1998;
Rosenberg 2008). Activists from organizations like the
National Association for the Advancement of Colored
People (NAACP) Legal Defense Fund and the American
Civil Liberties Union (ACLU) were crucial to the success
of this litigation campaign as they linked the prisoners’
cause to that of other powerless groups, ensuring that
inmates were part of a larger movement (Jacobs 1980;
Rosenberg 2008). Black activists in particular championed
litigation as a political strategy, through the Nation of
Islam and Black Panthers, often to win religious accom-
modations denied to them (Berger 2014).
A wave of litigation hit the federal courts as prisoner

lawsuits once dismissed by judges now received a fair
hearing. In 1960, prisoners filed only 872 claims in federal
court, just 2% of the total docket (Feeley and Rubin
2000). That number soon exploded: by 1971, they filed
18% of all filings, more than 12,000 individual complaints
(see figure 1; Feeley and Rubin 2000). Though the
majority of these claims were often dismissed quickly
and legislation like the Prison Litigation Reform Act
(PLRA) in 1996 significantly curtailed opportunities for
inmates to sue (Schlanger 2003), the federal judiciary now
faced a mountain of litigation that they previously did not.
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This problem was confounded even further by a new and
growing challenge: mass incarceration.
The 1980s heralded a monumental shift in criminal

justice in America. Prior to this, states largely relied on the
rehabilitative approach to corrections, using indetermin-
ate sentencing to personalize offenders’ sentences based
on capacity for and evidence of rehabilitation (Gottschalk
2006). That policy was soon abolished and replaced
with determinate sentencing and incarceration rates sky-
rocketed (see figure 2). Punitive laws at the state, federal,
and local level criminalized drug crimes and increased
mandatory minimum sentencing (Murakawa 2014).
This shift vastly expanded the reach and scope of the
criminal justice system, as thousands of people, the
majority of whom were Black or Latinx, were swept into
prisons and jails (Alexander 2010). This remarkable shift
in criminal justice found broad support across political
and social lines: Republicans, Democrats, whites, Blacks,
and the broader public supported the expansion of the
carceral state, at least at the beginning of the 1980s
(Beckett 1999; Enns 2016; Fortner 2015; Murakawa
2014; Smith 2004).
The challenge facing states in this decade was a compli-

cated one: how to balance changing attitudes toward
prisons with the constraint of outdated facilities too small
to hold a burgeoning prison population. States could
simply make do, house two to three inmates in a cell meant
for one; release existing prisoners onto parole or probation;
or construct new facilities (Enns 2016; Feeley and Rubin

2000; Taggart 1989; Vaughn 1993). Beginning in the
1980s, however, states had an alluring new solution to
the problem of overcrowded facilities: private prisons.

Prisoner Lawsuits and Private Prisons
Most states experienced at least one successful lawsuit that
challenged prison conditions or prison overcrowding. By
1995, entire corrections systems in fifteen states were
placed under court order, beginning with the first com-
prehensive court order of its kind in Arkansas1 in 1970
(Feeley and Rubin 2000). In other states, individual
facilities were the only ones under court order. Eventually,
forty-eight out of the fifty-three jurisdictions in the United
States had at least one facility declared unconstitutional
(Feeley and Rubin 2000). Despite these successes, how-
ever, the vast majority of inmates lose their lawsuits2—
estimates range from 88% to 98.4% (Ostrom, Hanson
and Cheesman 2003; Schlanger 2015).

I argue that states privatized in response to the unique
pressures of inmate lawsuits, a choice undertaken by
politicians of all parties subscribing to the overall philoso-
phy of neoliberalism (Gottschalk 2016). States privatize to
limit two types of accountability: political and legal.
Whether it be overcrowding concerns, inadequacies in
medical care, or other complaints, these lawsuits highlight
the inadequacy of the existing prison system to accommo-
date the current prison population. From a theoretical
perspective, prison privatization allows the state to shift

Figure 1
Prisoners’ lawsuits, filed and terminated, in each year from 1986 to 2016
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accountability and blame away from the government to
the private sector (Kay 1987; White 2001). This mech-
anism is similar to the debate about the use of private
military contractors abroad and education privatization
(Leander 2010; Lipman and Haines 2007).
First, states are incentivized to privatize to evade polit-

ical accountability. A growing number of inmate lawsuits
brings public scorn and attention to poor conditions
within prisons (Jacobs 1980). Privatizing prisons, then,
allows states to shift political accountability (and the
negative media attention that comes with horrific prison
conditions) to these private companies. Similarly, the
appointment of a contract monitor or other government
official, whose responsibility it is to oversee private prison
operation and keep a close eye on any problems happening
within the facilities (Selman and Leighton 2010), in fact
helps lessen governmental accountability (Raher 2010).
Adding a layer of bureaucracy diffuses the blame for poor
conditions within prisons. The state is even further
removed from the day-to-day responsibility of facility
operations with this additional layer of bureaucracy, pla-
cing the responsibility squarely on the private company to
maintain appropriate prison conditions. It is thus more
difficult, if not impossible, for voters to hold the govern-
ment politically accountable for poor prison conditions, as
there are multiple and complex layers of bureaucracy to

contend with, and no clear attribution of responsibility for
institutional failures.
Do citizens actually care about the problem of prison

overcrowding enough to prompt state action? That is,
public officials should only care that privatization diffuses
blame if voters have seen, heard, or read about prison
overcrowding in their state, and expect politicians to lead
the effort to address that problem. Though public opinion
on this issue is few and far between, one poll conducted by
the National Center for State Courts Inter-Branch Rela-
tions Survey in 2009 is suggestive: 39% of respondents
thought state legislators should respond to the problem of
prison overcrowding; with 27% responding the governor
should respond; and 22% placing responsibility for prison
overcrowding problems on judges. About 84% of respond-
ents also had “personally seen, heard or read about the
problem of prison overcrowding in your state,” suggesting
the wide scope of public knowledge about the issue
(National Center for State Courts 2009).3 Though com-
prehensive data does not exist on public opinion on prison
overcrowding, this poll implies first, citizens demand
accountability from multiple institutions and political actors
for prison conditions and overcrowding and second, that
they are knowledgeable about this issue.
Not only do people care about the issue of prison

overcrowding, but in practice policymakers firmly attach

Figure 2
Incarceration rate of prisoners in federal, state, and private facilities, 1980 to 2016

0

100

200

300

400

1980 1990 2000 2010

Year

In
c
a
rc

e
ra

ti
o
n
 R

a
te

 (
P

e
r 

1
0
0
,0

0
0
 R

e
s
id

e
n
t 
P

o
p
u
la

ti
o
n
)

Jurisdiction

Federal
State
Private

Notes: The ‘Private’ figure includes inmates in federal, state, and local facilities incarcerated in private correctional facilities.
Source: Data from the Bureau of Justice Statistics and the dataset on private prisons in the online appendix.

March 2022 | Vol. 20/No. 1 191

https://doi.org/10.1017/S1537592720003485 Published online by Cambridge University Press

https://doi.org/10.1017/S1537592720003485


blame for poor prison conditions within private facilities to
the private companies. In the late 1990s, violent events
occurred in Ohio at facilities of Corrections Corporation
of America (CCA; now CoreCivic) and in NewMexico at
the GEO Group. After these events, politicians went
public with their concerns about private facilities, con-
ducted investigations into their activity, and made it clear
the private companies were the ones responsible for those
violent altercations (McDonald and Patten 2003). In New
Mexico, after GEOGroup-operated facilities there experi-
enced riots and murders of guards and inmates, the New
Mexico Department of Corrections Commissioner was
“reported in the press as saying that hard-core inmates take
‘special management,’ something that private prisons ‘are
not really designed to do’” (McDonald and Patten 2003,
xxiii), placing the blame squarely on GEO Group. More-
over, the New Mexico governor publicly warned GEO
Group that if any more inmates were killed, he would
order all private inmates transferred to public facilities, a
warning repeated in the press under the headline “Private
Prisons Warned” (Useem and Goldstone 2002). By using
the media to publicly name and shame these private
companies, it all but guarantees the public attributes
blame for these incidents to private companies. Moreover,
privatizing allows policymakers to gain political capital
from appearing as the “heroes,” that they are doing
something about the failed criminal justice system and
the evils of private prison companies (Schneider 1999).
Indeed, modern demands to divest from private prison
companies illustrates the blame placed on private com-
panies for the operation of these facilities, and an absence
of state responsibility for continuing contracts with them
(Eisen 2018).
Second, there is the complex question of legal account-

ability. In public prisons, inmates can bring claims against
corrections officers, wardens, or the state itself for uncon-
stitutional conditions of confinement. When a state holds
some of its inmates in private facilities, the question of who
the inmate can sue is a broader question; a private correc-
tions officer4, the private company, a government monitor,
or the government itself—or all four (Tartaglia 2014). The
law surrounding who exactly is responsible for events
within private prisons (and in other forms of government
privatization) is far from settled, making an already opaque
litigation system even more inaccessible to inmates
(Gilmour and Jensen 1998; Raher 2010). Though there
is little evidence that private and public prisons experience
judicial court orders at different rates (Burkhardt and Jones
2016; Makarios andMaahs 2012), the question of whether
private prisons experience less litigation overall (regardless
of outcome) is unknown. Similar to questions about prison
safety and quality (e.g., Burkhardt 2019; Perrone and Pratt
2003), there is inconsistent evidence on inmates’ access to
the courts across public and private institutions. Though I
cannot provide an answer to whether inmates sue private

prisons at lower rates, I point to incentives that might make
it more difficult to sue in that context. Private prisons are
not subject to public records laws, and it is thus difficult to
gain access to information about what facilities to sue
(Raher 2010; Tartaglia 2014). Theoretically, private prison
operators may have an incentive to provide lower quality
services (including inmate legal access) in an effort to cut
costs (Hart, Shleifer, and Vishny 1997). Therefore, I expect
inmates to sue private prisons relatively less than public
prisons.

Limiting state liability for privatization is evident in the
construction of private prison contracts that contain
indemnification clauses. As one example, a 2009 contract
between CoreCivic and Nashville-Davidson County reads

The Contractor shall protect, defend, indemnify, save and hold
harmless Metro, all Metro Departments, agencies, boards and
commissions, its officers, agents, servants and employees, including
volunteers, from and against any and all claims, demands, expenses
and liability arising out of acts or omissions of the Contractor, its
agents, servants, subcontractors and employees and any and all
costs, expenses and attorney’s fees incurred as a result of any such
claim, demand or cause of action. (In the Public Interest 2013,
emphasis added)

These clauses are commonplace in both contracts and
enabling legislation of privatization, specifically codifying
that states are indemnified from legal action and only the
private companies are responsible instead (Burkhardt and
Jones 2016). Indeed, this is a strategy expressly mentioned
by private prison firms: a 1986 annual report from CCA
states that “the company assumes the primary exposure of
legal liabilities, leaving the contracting agency in a second-
ary position. CCA reduces potential liability” (Corrections
Corporation of America 1986).

Firm behavior is thus an important consideration here,
as private prison companies market their services strategic-
ally to certain states, those states with rising legal liability for
inmate lawsuits. This was a conscious marketing decision
by these companies: a 1987 annual report from CCA
reads, “the market segment with the most potential for
the private sector is that portion which has the greatest
need to relieve overcrowding, comply with court orders
and operate with greater efficiency” (Corrections Corpor-
ation of America 1987). From CCA’s annual report in
1988: “in short, the additional contracts that have been
awarded to CCA in the past year represent, in part, a lack
of viable alternatives for government in a ‘must do’
environment” (Corrections Corporation of America
1988). CCA and other private prison firms recognized
the need to limit legal liability for prison lawsuits as at least
one of the reasons why states would want or need to
privatize and targeted their business accordingly.

The limited liability also has financial and personnel
benefits5 (Burkhardt and Jones 2016). Though there is no
concrete source on the precise costs of inmate litigation,
individual state estimates are significant: California, for
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example, spent over $200 million over fifteen years on legal
fees and the costs of providing inmates with attorneys to
sue the government (Associated Press 2013). Inmates at
New York Rikers Islandwon $111.1million in lawsuits over
only a five-year period, including those dollars spent settling
so-called “frivolous” lawsuits that would be more expensive
to take to trial (UPI Top News 2013). One inmate in
Wisconsin alone filed 117 lawsuits in the 1990s, costing
the state $1.7 million (Wisconsin State Journal 1998).
Although this is not a significant proportion of state budgets,
it nevertheless represents an unnecessary cost.
By privatizing, states therefore receive two potential signifi-

cant benefits: it is more difficult to hold them responsible
politically and legally for actions that happen within private
prisons, and it makes the litigation process evenmore difficult
for inmates to access, thus stemming the flow of litigation
overall. This dynamic is driven by all lawsuits, not just lawsuits
filed to protest overcrowding or those lawsuits that inmates
win, because any lawsuitfiled has the potential of revealing the
poor state of the prison system. This argument is similar in
flavor to others who argued that successful court orders
promoted prison expansion and increases in spending on
prison capacity, as state correctional agencies used successful
lawsuits to demand higher budgets from legislators (Boylan
and Mocan 2014; Feeley and Rubin 2000; Guetzkow and
Schoon 2015; Schoenfeld 2010). This study, however,
emphasizes the role of all lawsuits in this process, and not
just those that inmateswin. That is, both large and small cases,
those that are won by prisoners and those that are not, are
important drivers of the choice to privatize. This explanation
does not suggest that prison privatization is the only avenue
states took to minimize effects of lawsuits—namely, they also
passed restrictive statutes to limit prisoner access to the courts
(Brill 2008)—nor is it the sole factor in the decision to
privatize prisons, but suggests that it is an important over-
looked variable and one that needs to be explicitly considered
in studies of prison privatization. Of course, much like other
explanations of the carceral state, this decision is heavily tinged
by its racial implications, as historic for-profit prison labor
targeted Black Americans, and most of those incarcerated in
private prisons today are people of color (Hallett 2006).
Finally, the argument here is about broad patterns of prison
privatization across states; I acknowledge that state corrections
systems are fragmented (e.g., Barker 2009) and that statesmay
react to inmate lawsuits differently. However, I expect the
following hypothesis to be true in the aggregate.

HYPOTHESIS: States in which more prisoner lawsuits are termin-
ated, regardless of outcome, are more likely to privatize their
prisons.

Data
I emphasize the important role inmate lawsuits play in a
state's decision to privatize prisons, but to test this import-
ant overlooked incentive, I sought data on private prisons.

This is an easier proposition in theory than in practice. For
one, the federal government only began collecting data on
private prisons in 1999 and no state keeps a comprehen-
sive record of this information. Private prison companies
were also not subject to Freedom of Information Act
(FOIA) requests for most of the last three decades (Eisen
2018). Finally, though it might be desirable tomeasure the
extent of privatization in prisons (i.e., how many services
like laundry, food, or healthcare are operated by private
companies), there is no source of this information for all
states over my time period and, to my knowledge, is not
something that states keep strict records of over time.
My dataset bridges this gap, providing the first oppor-

tunity for scholars to assess the growth of prison privat-
ization at all levels—state, local, and federal—for the last
three decades. I painstakingly read dozens of Securities and
Exchange Commission (SEC) 10-K reports, the annual
reports publicly traded companies are required to file.
These reports contain information on the location of
companies’ privately operated facilities and, for the most
part, contain data on customers, design capacity, and
contract length, which I then use to construct a longitu-
dinal dataset on the growth of prison privatization (refer to
the online appendix for more detail). For the purposes of
this paper, I only include private prisons that house
inmates under a state’s jurisdiction. I do not include federal
private prisons (and immigration detention facilities) or
local, city, or county private jails.
My sample includes facilities operated by four compan-

ies: CoreCivic, GEO Group, Correctional Services Cor-
poration (CSC), and Cornell Companies.6 The entire
sample encompasses publicly operated private prisons
from 1986 to the present, but the coverage differs across
different firms. CoreCivic is included in the data from
1986 to the present, GEO Group from 1989 to the
present, CSC from 1997 to 2004, and Cornell from
1996 to 2009. The GEO Group acquired CSC in 2005
and Cornell Companies in 2010, and both CCA and the
GEOGroup have acquired smaller companies over the last
three decades.
An important caveat to this data source is that it only

includes private prison companies publicly traded on the
stock market. This is likely not a significant concern,
however. The businesses that are included represent the
vast majority of the private prison market in the United
States. While there were once more than a dozen firms
operating private correctional facilities (McDonald et al.
1998), that number has dropped dramatically. In 1998,
for example, CoreCivic, GEO Group, CSC, and Cornell
Companies together comprised more than 85% of the
private prison market and as of 2014, GEO and CoreCivic
alone comprised 85% of the market (Austin and Coventry
2001; Mumford, Schanzenbach, and Nunn 2016). The
third largest competitor, a privately-owned company
called the Management and Training Corporation
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(MTC), comes in a distant third, with approximately 11%
of the market (Mumford, Schanzenbach, and Nunn
2016). This data substantially improves on the informa-
tion currently available and helps us examine these facil-
ities in finer-grained detail than before, across multiple
decades and multiple states. Table 1 highlights the com-
panies included in the dataset, how many unique facilities
they operated from 1986 to 2016, and the sum of the
capacities of those facilities. CoreCivic has operated the
most, with 158 unique facilities and over 1.5 million
prisoners housed from 1986 to 2016, with GEO Group
second with approximately 900,000 prisoners housed over
the same time period. Both Cornell and CSC operated
fewer facilities for lower aggregate design capacities.
These companies operate by entering into a contract

with a governmental entity, with a variety of guarantees
written in. For example, it is a source of much controversy
that many private prison contracts contain occupancy
guarantees, requiring facilities to remain 80% to 100%
full or the state must pay for a certain number of prison
beds, whether or not they are occupied (Eisen 2018; In the
Public Interest 2013). These controversies aside, the states
that contract with private prison companies allow these
companies to manage a certain number of the state’s
inmates. In some cases, as in Hawaii and Alaska, the state
contracts with a private company to house inmates in
private facilities out-of-state. On the other hand, states
could require the private company to renovate or build a
new facility within the state to house prisoners.
The following analysis considers one main dependent

variable, Private Design Capacity, which is the capacity of
private prisons that house inmates under the state’s jurisdic-
tion each year. The geographic distribution of this variable is
fairly diverse. Table 2 shows the first date of private prison
adoption by state, from 1986 to 2016. Whereas some states
opened a private prison within their borders and housed
some of their inmates there (i.e., Arizona, California, or
South Carolina), other states only housed inmates in private
facilities outside their borders (i.e. Alabama held some of its

inmates in private facilities in 2003, but only in Tallahatchie
County Correctional Facility in Tutwiler, Mississippi). This
highlights the variation in precisely how states privatized,

Table 1
Original dataset of private prisons by
company, 1986 to 2016

Company

Number of
Unique
Facilities

Sum
Capacity

CoreCivic (1986–2016) 158 1,586,256
Cornell Companies
(1996–2009)

20 111,765

Correctional Services
Corporation
(1997–2004)

20 38,470

GEO Group (1989–2016) 137 949,555

Note: This table includes all federal, state, and local correc-
tional facilities operated by these companies.

Table 2
Original dataset of private prisons by state,
1986 to 2016

State
First Private

Prison
First Private
Inmates

Alabama — 2003
Alaska — 1994
Arizona 1997 1997
Arkansas 1995 1996
California 1989 1989
Colorado 1996 1996
Connecticut — —

Delaware — —

Florida 1995 1995
Georgia 1997 1997
Hawaii — 1998
Idaho 2000 1996
Illinois — —

Indiana 2005 1997
Iowa — —

Kansas 1995 1995
Kentucky 1998 1998
Louisiana 1990 1990
Maine — —

Maryland — —

Massachusetts — —

Michigan 1997 1997
Minnesota 1996 1996
Mississippi 1995 1995
Missouri — —

Montana 1999 1997
Nebraska — —

Nevada 1998 1998
New Hampshire — —

New Jersey — —

New Mexico 1989 1987
New York — —

North Carolina 1998 1994
North Dakota — 1997
Ohio 1997 2011
Oklahoma 1995 1995
Oregon — 1989
Pennsylvania — —

Rhode Island — —

South Carolina 1996 1996
South Dakota — —

Tennessee 1991 1991
Texas 1989 1987
Utah 1999 1999
Vermont — 2004
Virginia 1996 1996
Washington — 2005
West Virginia — —

Wisconsin — 1997
Wyoming 2015 1996

Note: First Private Prison refers to the first year the state
opened its first private prison inside its borders. First Private
Inmates refers to the first year the state housed any inmates in
private facilities, inside or outside their borders.
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whether by signing contracts with private prisons within
their own state or signing contracts to house their inmates in
private prisons out-of-state.
Figure 3 displays the logged capacity of private prisons

that house inmates under states’ jurisdictions over the last
three decades. For the most part, once a state decides to
house their inmates in private facilities, the government
continues that policy. This is most obviously the case in
states such as California, Arizona, Georgia, and Texas, all
of which contract with private prison companies at least
partially (and increasingly) throughout this time period.
Other states like Wisconsin, Arkansas, and Nevada house
inmates in private facilities at some point throughout this
time period, but only do so temporarily, likely to alleviate
short-term pressure in prisons. Finally, there are some
states that never utilize private prisons: most of the North-
east and states like Nebraska and Missouri. Texas had the
largest population of inmates in these private facilities
between 1986 and 2016, at over 17,000 in any single
year, while Hawaii had the highest proportion of inmates
in private institutions relative to publicly-run ones, at over

70% in any given year (refer to the online appendix for
more detail). The average state between 1986 and 2016
housed just over 4% of their inmates in private facilities.
Armed with a new dataset on private prisons, I next

construct a dataset of all the “Prisoner Petition” cases7 filed
in the federal courts from 1986 to 2016 from the Federal
Judicial Center (FJC). The result is a dataset of 866,755
court cases filed by prisoners across all states from 1986
through 2016. Importantly, this dataset includes all lawsuits,
whether victorious for prisoners or for the state.8 I look at the
federal courts since approximately two-thirds of all inmate
litigation is filed there (Piehl and Schlanger 2004).

What Prompts a State to Privatize?

Comparing Litigation Theory and Privatization
Theories
As a first cut, I analyze an ordinary least squares (OLS)
model testing the relationship between prisoner lawsuits
and private prisons, taking into account the other theories
preeminent in the privatization literature.

Figure 3
Logged number of inmates held in private facilities, 1986 to 2016
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Note: This variable reflects design capacity, or the capacity of private prisons that house inmates under the state’s jurisdiction over the last
three decades.
Source: Data from the dataset on private prisons in the online appendix.
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Private Design Capacityi,t ¼ αiþ δt þβ1Sum Lawsuitsit−1þ
t t−1þβx Other T heoriesi t−1,t t−1 þX it−1,t t−1 þ εi,t

(1)

The outcome in equation 1 is private design capacity,
which measures the capacity of private prisons that house
state inmates. Companies only report the design capacity of
their facilities and not the actual number of inmates located
there. Though this may mean, for instance, a state private
prison with a 1,200-inmate capacity may in reality house
fewer inmates there, it is likely that states used the total
capacity available to them since public prisons were mas-
sively overcrowded in this time period. This value does not
include those in privately operated local jails or federal
facilities, as I am expressly considering state decisionmaking
in privatizing prisons, and states do not need to consent to
the private operation of local jails or federal facilities within
their borders. Though this analysis (and those that follow)
use private design capacity as the dependent variable, I test
two additional dependent variables in tables A1 and A2 in
the online appendix, the proportion of a state’s inmates in
private facilities and the sum of private facilities with state
inmates. I also investigate differential weighting, if a facility
had multiple government customers.
The coefficient of interest is β1, which identifies how the

sum of all inmate litigation terminated in each state-year
affects private design capacity. To assuage concerns about
the potential of omitted variable bias regarding the most
common explanations in the literature regarding privatiza-
tion—partisanship, fiscal stress, and unionization—I
include these variables in the equation as Other Theories. I
include a dummy variable for Republican governor, a
dummy variable for the presence of a Republican-
controlled legislature (i.e., both chambers), and a final
dummy variable—unified Republican government—for
the interaction of these two. These values come from the
National Conference on State Legislatures (NCSL) and the
Book of the States. I also include budget gap per capita,
from the Census Bureau, which represents the per capita
difference between revenue and expenditures in any given
state-year. Finally, I include a proxy for the number of
unionized corrections officers. First, I use Page’s (2011)
classification of which states had a corrections officers’
union as of 2011 (thirty-six states). Second, I use Hirsch
andMacpherson’s 2003 data on the nationwide percentage
of unionized corrections officers measured annually from
1986 through 2016. I then multiply the national percent-
age of corrections officers who are unionized by the total
number of corrections employees in each state-year9 before
finally multiplying that number by the dummy variable of
whether or not the state had a union in 2011. I divide the
final measure by one thousand. Though this is a proxy, it
provides a rough estimate of the number of unionized
corrections officers, data that is not readily collected by
the states.

The model also contains two control variables in Xit−1,tt−1,
violent crime rate, the number of violent crimes per 100,000
population from the Federal Bureau of Investigation, and
incarceration rate, the number of prisoners in each state per
100,000 state population from the Bureau of Justice Statistics
(BJS). These control variables help tomitigate concerns about
additional omitted variable bias. Finally, αi and δt represent
state and yearfixed effects, and the errors are clustered by state.

Table 3 shows the results of equation 1. Column
1 estimates equation 1 without prisoner lawsuits, while
column 2 includes all variables in the specification.

The results highlight how broadly inconsequential the
literature’s theories are at explaining the number of
inmates privately incarcerated. Neither partisanship nor
the budget gap is significantly related to the number of
private inmates, and unionization is either barely positively
significant or not significant, a result contra to the one
expected by the literature. Though it is difficult to say why
this is so, perhaps the reason is the potential weakness of
these unions. Comprehensive studies of corrections offi-
cers’ unions have not been undertaken to my knowledge,
and while the prototypical example is the CCPOA, the
strength of that union may be an outlier in the context of
the other state-level organizations.

The explanatory variable of interest, the sumof all prisoner
lawsuits, is associated with a significantly positive effect on
the number of private prison inmates (and the proportion in
private facilities and the sum of state facilities; refer to tables
A1 and A2 in the online appendix). Importantly, this result is
significant at the 0.05 level, whereas none of the common
explanations10 from the literature reach statistical signifi-
cance. An increase of one additional inmate lawsuit in a
state-year results in an increase of more than one inmate in a
private facility, a magnitude that is consequential when
considering that the average state faces around 500 of these
lawsuits annually. The average state, then, would housemore
than 500 additional inmates in private facilities. Though the
size of the significance of the incarceration rate is larger, that
comports with the overall positive association between pri-
vate prisons and inmate population (this variable loses its
significance when the proportion of inmates in private
facilities is the dependent variable). That the sum of prisoner
lawsuits remains significant once the incarceration rate is
accounted for11 helps to bolster the theoretical perspective
put forth in this paper.

Table 3 provides initial evidence for prisoner lawsuits
spurring states to privatize. However, there is one potential
issue with this analysis: endogeneity.

Instrumental Variables Estimation
Evaluating whether prisoners’ rights lawsuits caused a state
to privatize part of their corrections systems is a difficult
methodological task. Endogeneity likely exists, as prison-
ers’ lawsuits could lead to a higher degree of privatization
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within the state, or higher prison privatization could lower
the number of prisoner lawsuits. Because the causal arrow
is potentially bidirectional, estimating this relationship
using OLS as in table 3 could lead to biased regression
results.
To overcome this problem, I estimate an instrumen-

tal variables model, which uses an instrumental variable
in place of the independent variable that only influ-
ences the dependent variable via the independent vari-
able (Sovey and Green 2011). A valid instrument is
independent of other preexisting determinants of the
dependent variable, prison privatization, and is a source
of exogenous variation. The intuition is that the instru-
mental variable is plausibly exogenous and in theory
randomly assigned, thus providing a less biased esti-
mate of the effect of lawsuits on prison privatization
than an OLS estimation would. The instrumental
variables regression essentially replaces the independ-
ent variable, Sum Lawsuits, with a proxy variable that is
plausibly exogenous and uncontaminated by error or
unobserved factors that affect prison privatization
(Sovey and Green 2011).
I look to the district court caseload for this exogenous

variation. Scholars often assume that district court judges
are randomly given cases.12 I use that exogeneity to
my advantage in an instrumental variables framework.

My instrumental variable for the independent variable,
Sum of Lawsuits Terminated, is Weighted Cases Per Judge
Serving, the weighted number of cases both active and
senior judges hear in each state-year13 (Habel and Scott
2014). This is a plausible instrument because one may
expect judges who hear more cases each year to terminate
more cases and vice versa, as an overburdened judge has
an incentive to terminate cases quickly to clear her
docket. This intuition expects judges to terminate more
prisoner lawsuits as they hear more cases overall. How-
ever, it is important to ensure that the instrumental
variable does not have any independent effect on prison
privatization other than through the independent vari-
able, the sum of all prisoners’ lawsuits (referred to as the
exclusion restriction; Sovey and Green 2011). This is
likely satisfied, as it is unlikely varying numbers of cases
prompt judges to alter a state’s corrections policy, as
judges do not possess this policymaking power and
judges cannot easily modify the number of cases they
hear. Additionally, it is highly unlikely that states will
modify the character of their prison systems due to the
number of cases judges terminate in each year.
I estimate the following two-state least squares (TSLS;

the instrumental variables method) equations to identify
the effect of a higher number of lawsuits on prison
privatization accounting for endogeneity:

Table 3
OLS model of level of prison privatization

Private Design Capacity

(1) (2)

Sum Lawsuits 1.502***
(0.406)

Republican Legislature −29.151 162.316
(281.499) (272.626)

Republican Governor 118.295 139.667
(143.788) (136.783)

Unified Rep. Gov’t 238.898 149.070
(330.027) (342.041)

Budget Gap Per Capita 13.003 3.835
(89.918) (82.646)

# Unionized Corrections Officers (Thousands) 298.209* 182.528
(173.056) (139.122)

Incarceration Rate 7.566*** 7.756***
(2.786) (2.309)

Violent Crime Rate −3.887** −3.385**
(1.852) (1.594)

N 1,417 1,417
State Fixed Effects √ √
Year Fixed Effects √ √
R2 0.734 0.756
Adjusted R2 0.718 0.741
Residual Std. Error 1,245.408 (df = 1333) 1,193.781 (df = 1332)

*p < .1; **p < .05; ***p < .01
SE’s clustered by state.
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Sum Lawsuitsit−1 ¼ αc þδt þβ3W eighted Cases Per Judge
Servingit−1,t t−1 þ εc1,t1 (2)

Private Design Capacityi,t ¼ αc þδt þβ4 Sum Lâwsuitsit−1,t t−1 þ εc2,t2

(3)

In equations 2 and 3, Private Design Capacityi,t reflects
the sum of private prison inmates a state contracted with a
company to manage. The instrumental variable isWeighted
Cases Per Judge Servingit−1,tt−1 and the independent variable,
as in equation 1, is Sum Lawsuitsit−1,tt−1, the number of
prisoners’ rights lawsuits terminated in each state-year.
TSLS first regresses the sum of prisoner lawsuits on the
weighted cases that each district court judge heard (equa-
tion 2) to get a fitted value of the sum of all lawsuits,
Sum Lâwsuitsit−1,t t−1 , which I then plug into the main
equation of interest (equation 3) to estimate the effect of
lawsuits on prison privatization. All explanatory variables,
including the instrumental variable and the endogenous
variable, are lagged by one year. So, Sum Lawsuits, and thus
Weighted Cases Per Judge Serving, in one state-year are
matched with Private Design Capacity in the following year,
reflecting the time lag of the effect of court decisions.
I cluster by circuit to reflect the systematic differences

between various circuits. I use circuit fixed effects and
clustered standard errors14 rather than state, as in the
earlier analysis, since nearly one-third of the states have
no variation in the dependent variable. The control vari-
ables in equation 1 help to mitigate those concerns, but
none are exogenous15 and can be included in the TSLS
estimation. A smaller number of circuits do not vary over
time and while that is not ideal, it at least allows me to
control for some geographic heterogeneity. Finally, αc is a

vector of circuit intercepts, δt is a vector of year intercepts,
and εc1,t1 and εc2,t2 represent error terms.

The results from both the instrumental variables
(IV) and OLS models for the dependent variable of
the lagged number of inmates in private facilities are
in table 4. The results corroborate the intuition behind
HYPOTHESIS 1—as the sum of all prisoners’ lawsuits
increases, so too does the lagged number of inmates in
private facilities. Encouragingly, the results from the OLS
and IV estimations are fundamentally identical, highlight-
ing that whether or not the estimation accounts for
endogeneity does not substantively alter the findings
presented here. Of note also is the F-statistic presented
in the first stage IV results in column 2: Weight Per Judge
Serving is a significant predictor of Sum Lawsuits, suggest-
ing it is a strong instrument for the key independent
variable of interest (Sovey and Green 2011). Within a
circuit, each additional lawsuit terminated in a year
increases the number of private inmates by approximately
2, similar in magnitude to the OLS estimates in table 3.
Moreover, table A17 in the online appendix uses the
logged number of prisoner lawsuits as a robustness check
and the positive and significant relationship remains, so
this relationship does not appear to be driven by any
outliers. And, indeed, since the vast majority of inmate
lawsuits are not successful for inmates (Ostrom, Hanson,
and Cheesman 2003; Schlanger 2015), it is likely most of
this effect is driven by the volume of these unsuccessful
lawsuits rather than the few successful ones.

Substantively, what do these results mean? It is useful to
consider two states’ experiences with privatization. Florida
was one of the first states to privatize and began

Table 4
The effect of terminated prisoner lawsuits on lagged private design capacity

Lagged Private DC Sum Lawsuits Lagged Private DC

OLS First Stage IV IV

(1) (2) (3)

Sum Lawsuits 1.761*** — 2.093***
(0.494) (0.747)

Weight per Judge Serving — 1.075** —

(0.441)
Constant −693.311*** −511.302*** −605.881***

(194.627) (180.161) (152.177)
N 1,501 1,400 1,400
R2 0.498 0.362 0.497
Adjusted R2 0.484 0.345 0.483
Residual Std. Error
Circuit Fixed Effects
Year Fixed Effects
F-Statistic

1,644.977 (df = 1459)
√
√

519.576 (df = 1361)
√
√

19.323

1,608.369 (df = 1361)
√
√

Notes: *p < .1; **p < .05; ***p < .01; SEs clustered by state.
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experimenting with private operation of correctional facil-
ities in the 1980s. As the legislature and corrections
department debated about prison privatization, the state
mandated private vendors to be liable for the care and
custody of inmates, and to indemnify the state against all
legal liability (McDonald and Patten 2003). It was only
after these provisions were in place that Florida privatized
and indeed, this legal indemnification remains an import-
ant component of private prison contracts today (In the
Public Interest 2013). This provides some qualitative
evidence that Florida only privatized once the question
of legal liability was settled.
Idaho contracted with CoreCivic to operate Idaho

Correctional Center in 2000. For the next decade, the
state knew that the facility was violating the contract and
misrepresenting staff hours, but it was not until extensive
litigation occurred that the state took action and took back
state ownership of the facility (Tartaglia 2014). This is an
example of the political accountability mechanism work-
ing in reverse: the state privatized initially to avoid the
problems associated with prisoner litigation, but Idaho
soon took back control of the facility, as privatization no
longer helped the state avoid accountability for these
lawsuits. Indeed, this suggests that state officials were fairly
willing to ignore the problems litigation exposed in private
prisons (one of the normatively troubling consequences of
privatization) until conditions became so severe that the
media and the public noticed.
Though concern about accountability was certainly not

the only determining factor in either Florida or Idaho’s
decision to privatize, it highlights the relevance of this
accountability mechanism, and it is one explicitly con-
sidered by states in the decision to adopt or eliminate
private prisons. These examples also help to provide
context for the results in the tables, but they cannot tease
out which mechanism is at play, whether states are avoid-
ing legal or political accountability (or both). Future study
of these mechanisms and case study analysis in particular
may help to illuminate these considerations.

Discussion and Conclusion
I make an argument about a unique set of circumstances
that contributed to the growth of prison privatization: a
higher number of prisoner lawsuits results in higher
numbers of private inmates. The oft-cited dynamics of
partisanship, fiscal stress, or unionization do not solely
explain carceral privatization, and I argue that the signifi-
cant pressure of rising prisoners' lawsuits is an important
contributor to prison privatization that needs to be expli-
citly considered.
These results are in line with other theoretical and

quantitative work on the effects of prisoner litigation.
Privatization is not the only potential response to growing
litigation (though, for those incarcerated it may be one of
the most consequential). For one, as Schoenfeld (2018)

argues, successful prison litigation helped spur the growth
of mass incarceration in Florida. That mechanism is
similar to the one theorized here, in which prisoner
lawsuits are able to influence state decision making about
prison policy. Second, as Levitt (1996) finds, states
respond to prisoner litigation when the lawsuit is filed,
and not only when the final decision is handed down. This
intuition supports my argument, that states are responding
with policy action to any pressure from the judicial branch,
and even when faced with uncertainty over whether or not
the state will be found at fault for poor prison conditions.
Though I examine only state private prisons, my novel
dataset could also be used to analyze the growth of federal
private prisons and immigration detention facilities, and
the degree to which federal or local privatization was
motivated by similar incentives to reduce accountability.
We may be concerned that larger states with larger

prison populations privatize at a higher rate, a decision
driven by inmate population size and not litigation. There
are a few reasons to cast doubt on this explanation,
however. For one, states that use prison privatization at
the highest rates (like Hawaii or New Mexico) are not the
largest states, nor do they have the largest prison popula-
tions. This provides at least prima facie evidence that
civilian or prison population size does not fully explain
states' use of private prisons. Second and more import-
antly, the companies that are operating these prisons are
actively considering the judiciary in their decisions to
market—the 1986 annual report from CCA, for example,
lists prison overcrowding as the major problem facing
correctional facilities nationwide. This provides anecdotal
reason to believe these companies are at least targeting the
states facing the most litigation the most aggressively - and
not simply those with the highest prisoner or civilian
population. Similarly, states have similar patterns of pris-
oner litigiousness across my data: figure A4 in the online
appendix shows that the number of lawsuits filed per
inmate is fairly consistent across states. It is not the case,
therefore, that some states facilitate or dampen prisoner
lawsuits, but rather that this dynamic plays out similarly
across states.
These findings have a few implications for both prison

lawsuits overall and private prisons. First, the results cast
doubt on the utility of prisoners filing as many lawsuits as
possible to prompt procedural change within prisons.
Even if prisons on the whole improved from successful
litigation due to bureaucratization and fewer instances of
physical brutality (Feeley and Rubin 2000; Jacobs 1980),
there could still exist outcomes from litigation that are
undesirable, like prison privatization. I point to the
importance of organizations like the ACLU in helping to
bring successful lawsuits against the state government. It is
ironic that though the ACLU is heavily opposed to prison
privatization and brings suits against the government for
violations occurring within private correctional facilities,
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their activity could have inspired inmates to file lawsuits,
thus making it more likely for a state to privatize. While
courts can be an avenue for social change in prison policy,
it is only by successful lawsuits and not necessarily by the
thousands of other court cases those victories inspire. To
what degree could these activists have foreseen this policy
change and how, if at all, could they have altered their
litigation strategy to reflect it?
The decision to privatize prisons is a vital one to

understand because of the policy's significant and troub-
ling normative concerns. A typical conceptualization of
the state gives the government a monopoly on the use of
force to keep citizens safe (Weber 1965). It is unclear,
then, how private prisons fit into this theoretical concep-
tualization. This difficulty is illustrated by variation across
state governments—some passed statutes expressly forbid-
ding privatization, while others found justification for this
policy within existing laws (Quinlan, Thomas, and Gau-
treaux 2004). Either way, normative and legal questions
did and continue to swirl around the operation of these
facilities. Some critics of private prisons are also concerned
with quality differences across facility types, and it is
theorized, though difficult to prove, that private prison
operators cut corners to make more money and sacrifice
inmate care for profit (Dolovich 2005; Hart, Shleifer, and
Vishny 1997). The evidence on this is mixed, with some
studies finding that public correctional facilities are safer,
more cost effective, and better managed, with others
finding the opposite, that private facilities perform better
on these metrics (Burkhardt 2019; Perrone and Pratt
2003). Despite this inconsistency, state-sponsored reports
of similar flavor find private facilities had a higher level of
safety and security incidents (U.S. Department of Justice
2016). These troubling normative considerations make it
vital for policymakers and scholars alike to understand
how and why states turn to prison privatization.
Prisoners are often cited in the rights revolution as

primary benefactors of the movement to imbue vulnerable
populations with individual rights (Epp 1998). Namely, as
the early leaders of the prison litigation movement were
Black activists involved in the Nation of Islam or Black
Panthers, it begs the question of how Black political
activism may have led to more Black Americans incarcer-
ated in private prisons (Hallett 2006). If it is the case that
efforts to bring about the rights revolution also brought
forth policies like privatization that may be antithetical to
that mission, how does this change the scholarly evaluation
of that movement and its successes? When we analyze the
outcomes of this revolution, should we consider down-
stream effects, like private prisons, that the founders of this
movement not only did not intend, but did not want? To
be clear, I do not endorse efforts to limit the flow and
character of prison litigation, but I suggest that these
normatively positive efforts may lead to a variety of
undesirable and unanticipated outcomes.

Finally, this paper has implications beyond prison
privatization. The desire to privatize any kind of govern-
ment service in an effort to displace blame and account-
ability for government operations is a characteristic of
other privatization efforts, including private military cor-
porations and the move to charter schools in education
(Leander 2010; Lipman and Haines 2007). While
accountability in core government functions like prisons,
the military, or education may seem more normatively
troubling than the privatization of water and sewer services
or toll roads, the incentives to do so travel across policy
type: privatization as a means to evade political and legal
accountability for policy failure.

It is safe to say the ACLU, one of the organizations at
the forefront of fighting private immigration facilities,
could not have predicted how their involvement skewed
the carceral landscape so much. Rather, if opponents of
this policy seek to prevent future prison privatization, I
point to the importance of inter-institutional dynamics
between the executive and judicial branches, along with
the alteration of state governments’ incentives to privatize
in response to temporary problems within prisons and
jails. Without addressing these dynamics, it is likely that
these companies will enjoy the favorable position they
currently hold under the Trump administration and
within states that have grown to depend on private prisons.
This is certainly the case in Hawaii, which housed about
one-third of their inmates in private prisons in 2016.
Hawaii’s auditor summarized their experiences in a report
on the status of their contracts with private prison com-
panies: “What started as a temporary solution to relieve
prison overcrowding is today a matter of state policy”
(Hawaii State Auditor 2010).

Supplemental Materials
Appendix to OLS Model
Data Appendix
Instrumental Variables Appendix
To view supplementary material for this article, please visit
http://doi.org/10.1017/S1537592720003485.

Notes
1 Interestingly, Terrell Don Hutto, one of CoreCivic’s

cofounders, was one of the Commissioners of the
Arkansas Department of Corrections during this
extended legal battle over the state prison system;
Feeley and Rubin 2000.

2 There are many reasons for this, including rising
evidentiary standards and passage of laws to stem
inmate filing rates like the Prison Litigation Reform
Act (PLRA) passed by Congress in 1996; Schlanger
2006; Sturm 1994.

3 The question wordings are: Which one of the fol-
lowing would you most like to see lead the effort to
address the problem of prison overcrowding in your
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state? State legislators, the governor, or judges? The
second question: Now I’m going to ask you about
some specific issues and problems for state govern-
ment to address … The issue is prison overcrowding.
Changes in state laws have led to more people being
sentenced to prison for longer terms. This has made it
more difficult for states to control spending for prisons
while also protecting the public, successfully rehabili-
tating those convicted of crimes, and providing
acceptable living conditions for prisoners. Howmuch,
if anything, have you personally seen, heard or read
about the problem of prison overcrowding in your
state … a lot, some, only a little, or nothing at all?

4 Note, though, that private corrections officers do not
receive qualified immunity as public corrections
guards do, making them relatively easier to sue than
their public counterparts; Volokh 2013.

5 It is possible private companies will then simply absorb
the litigation costs into their contract. While this is
possible, contractors remain solely financially respon-
sible for litigation within these facilities that is
prompted by deliberate and misleading reports to the
state government; Raher 2010.

6 CoreCivic was formerly CCA, GEO Group was for-
merly Wackenhut Corrections Corporation, and
Correctional Services Corporation was formerly
Esmor Correctional Corporation.

7 Formally, this dataset includes cases with Nature of
Suit codes of 540 (Prisoner Petitions: Mandamus and
Other), 550 (Prisoner Petitions: Civil Rights), or
555 (Prisoner Petitions: Prison Conditions). The
results do not change if I only use Nature of Suit codes
550 and 555, which explicitly reference civil rights
violations or prison condition issues.

8 In the online appendix, I test several alternative inde-
pendent variables in tables A3, A4, A12, A13, and A14.
First, I proxy for the number of successful lawsuits via the
length of the litigation, the difference in time from the
initial filing date to the adjudication date. The results are
consistent with those in the main body of the paper and
suggest that this effect is driven by both successful, long-
lasting lawsuits and those that are adjudicated quickly.
Second, I calculate an estimate of the number of lawsuits
filed by state inmates only (as the FJC data includes
lawsuits filed by federal inmates) in place of the sumof all
lawsuits, and the results are also consistent with those in
the main body of the paper.

9 This data comes from the Bureau of Justice Statistics
and reflects the sum of full- and part-time employed
corrections officers.

10 Refer to tables A5 through A8 in the online appendix
for robustness checks, including the Shor and
McCarty 2011 legislative ideology measures instead of
the dummy, a state public union membership value
instead of the unionized proxy, and a lagged

dependent variable model. I also include a host of
other control variables, including percent of state
prisons that are overcrowded, the sum of inmate
deaths in custody, a measure of economic policy
liberalism from Caughey and Warshaw 2018, and the
sum of campaign contributions given to candidates
running for state office from the private prison
industry.

11 And, indeed, the R2 between overall incarceration rate
and the sum of prisoner lawsuits is approximately 0.4.

12 Some studies have found non-random practices in
assignment procedures in individual district courts;
Ashenfelter, Eisenberg, and Schwab 1995. There are a
few reasons to believe this is not a significant problem
here. First, these analyses cite the Court of Appeals as
the venue (Hall 2010). There hasn’t been a conclusive
declaration about non-random problems in the dis-
trict courts. Second, it seems that case assignment is
random in the aggregate, at least in most districts. See
Ashenfelter, Eisenberg, and Schwab 1995; Boyd
2013; Hall 2010.

13 The FJC defines case weights to account for the
varying lengths of time that different categories of
cases take to adjudicate; Habel and Scott 2014. Refer
to table A15 in the online appendix for an alternative
operationalization of this variable.

14 The results remain significant even when clustering by
state.

15 Refer to table A16 in the online appendix for inclusion
of population as a control.

References
Alexander, Michelle. 2010. The New Jim Crow: Mass
Incarceration in the Age of Colorblindness. New York:
New Press.

Ashenfelter, Orley, Theodore Eisenberg, and Stewart J.
Schwab. 1995. “Politics and the Judiciary: The
Influence of Judicial Background on Case Outcomes.”
Journal of Legal Studies 24(2): 257-81.

Associated Press. 1996. Laws Lag Behind Booming Private
Prison Industry. (https://www.latimes.com/archives/la-
xpm-1996-12-01-mn-4574-story.html).

——. 2013. “Inmate Lawsuits Cost California Taxpayers
$200 million Over Last 15 Years.”Daily Breeze, February
11. (https://www.dailybreeze.com/2013/02/11/inmate-
lawsuits-cost-california-taxpayers-200-million-over-last-
15-years/).

Austin, James, and Garry Coventry. 2001. “Emerging
Issues on Privatized Prisons.” Bureau of Justice
Assistance. Washington DC: U.S. Department of
Justice. (https://www.ncjrs.gov/App/Publications/
abstract.aspx?ID=181249).

Barker, Vanessa. 2009.The Politics of Punishment. Oxford:
Oxford University Press.

March 2022 | Vol. 20/No. 1 201

https://doi.org/10.1017/S1537592720003485 Published online by Cambridge University Press

https://www.latimes.com/archives/la-xpm-1996-12-01-mn-4574-story.html
https://www.latimes.com/archives/la-xpm-1996-12-01-mn-4574-story.html
https://www.dailybreeze.com/2013/02/11/inmate-lawsuits-cost-california-taxpayers-200-million-over-last-15-years/
https://www.dailybreeze.com/2013/02/11/inmate-lawsuits-cost-california-taxpayers-200-million-over-last-15-years/
https://www.dailybreeze.com/2013/02/11/inmate-lawsuits-cost-california-taxpayers-200-million-over-last-15-years/
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=181249
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=181249
https://doi.org/10.1017/S1537592720003485


Beckett, Katherine. 1999. Making Crime Pay: Law and
Order in Contemporary American Politics. Oxford:
Oxford University Press.

Berger, Dan. 2014. Captive Nation: Black Prison
Organizing in the Civil Rights Era. Chapel Hill:
University of North Carolina Press.

Boyd, Christina L. 2013. “She’ll Settle It?” Journal of Law
and Courts 1(2): 193–219.

Boylan, Richard T., and Naci Mocan. 2014. “Intended
and Unintended Consequences of Prison Reform.”
Journal of Law, Economics, and Organization 30(3):
558–86.

Brill, Alison. 2008. “Rights without Remedy: The
Myth of State Court Accessibility after the Prison
Litigation Reform Act.” Cardozo Law Review 30:
645–82.

Brudney, J. L., Sergio Fernandez, Jayeungha Ryu, and
Deil Wright. 2005. “Exploring and Explaining
Contracting Out: Patterns among the American
States.” Journal of Public Administration Research and
Theory 15(3): 393–419.

Burkhardt, Brett C. 2019. “Does the Public Sector
Respond to Private Competition? An Analysis of
Privatization and Prison Performance.” Journal of Crime
and Justice 42(2): 201–20.

Burkhardt, Brett C., and Alisha Jones. 2016. “Judicial
Intervention into Prisons: Comparing Private and Public
Prisons from 1990 to 2005.” Justice System Journal 1:
39–52. DOI:10.1080/0098261X.2015.1062738

Carson, Ann E. 2018. “Prisoners in 2016.” Bureau of
Justice Statistics. (https://www.bjs.gov/content/pub/
pdf/p16.pdf).

Caughey, Devin, and Christopher Warshaw. 2018.
“Policy Preferences and Policy Change: Dynamic
Responsiveness in the American States, 1936–2014.”
American Political Science Review 112(2): 249–66.

Cody, W.J. Michael, and Andy D. Bennett. 1987. “The
Privatization of Correctional Institutions: The Tennessee
Experience.” Vanderbilt Law Review 4: 829–49.

Corrections Corporation of America. 1986. “CCAAnnual
Report.” Microfiche.

——. 1987. “CCA Annual Report.” Microfiche.
——. 1988. “CCA Annual Report.” Microfiche.
Culp, Richard F. 2005. “The Rise and Stall of Prison
Privatization: An Integration of Policy Analysis
Perspectives.” Criminal Justice Policy Review 16(4):
412–42.

Daley, Dennis. 1996. “The Politics and Administration of
Privatization: Efforts among Local Governments.”
Policy Studies Journal 24(4): 629–31.

Dolovich, Sharon. 2005. “State Punishment and Private
Prisons.” Duke Law Journal 3: 437–546.

Eisen, Lauren-Brooke. 2018. Inside Private Prisons: An
American Dilemma in the Age of Mass Incarceration.
New York: Columbia University Press.

Enns, Peter. 2016. Incarceration Nation: How the United
States Became the Most Punitive Democracy in the World.
New York: Cambridge University Press.

Enns, Peter K., and Mark D. Ramirez. 2018. “Privatizing
Punishment: Testing Theories of Public Support for
Private Prison and Immigration Detention Facilities.”
Criminology 56(3): 546–73.

Epp, Charles R. 1998. The Rights Revolution: Lawyers,
Activists, and Supreme Courts in Comparative Perspective.
Chicago: University of Chicago Press.

Feeley, MalcolmM., and Edward L. Rubin. 2000. Judicial
Policy Making and the Modern State: How the Courts
Reformed America’s Prisons. New York: Cambridge
University Press.

Fortner, Michael. 2015. Black Silent Majority: The
Rockefeller Drug Laws and the Politics of Punishment.
Cambridge, MA: Harvard University Press.

Gilmore, Ruth Wilson. 2007. Golden Gulag: Prisons,
Surplus, Crisis, and Opposition in Globalizing California.
Berkeley: University of California Press.

Gilmour, Robert S., and Laura S. Jensen. 1998.
“Reinventing Government Accountability: Public
Functions, Privatization, and the Meaning of ‘State
Action’.” Public Administration Review 58(3):
247–58.

Gottschalk, Marie. 2006. The Prison and the Gallows: The
Politics of Mass Incarceration in America. New York:
Cambridge University Press.

——. 2016. Caught: The Prison State and the Lockdown of
American Politics. Princeton, NJ: Princeton University
Press.

Guetzkow, Joshua, and Eric Schoon. 2015. “If You Build
It, They Will Fill It: The Consequences of Prison
Overcrowding Litigation.” Law& Society Review 49(2):
401–32.

Habel, Philip, and Kevin Scott. 2014. “New Measures of
Judges’Caseload for the Federal District Courts, 1964–
2012.” Journal of Law and Courts 2(1): 153–70.

Hall, Matthew. 2010. “Randomness Reconsidered:
Modeling Random Judicial Assignment in the
U.S. Courts of Appeals.” Journal of Empirical Legal
Studies 7(3): 574–89.

Hallett, Michael A. 2006. Private Prisons in America: A
Critical Race Perspective. Champaign: University of
Illinois Press.

Harding, Richard. 1997. Private Prisons and Public
Accountability. Piscataway, NJ: Transaction Publishers.

Harding, Richard. 2001. “Private Prisons.” Crime and
Justice 28: 265–346.

Hart, Oliver, Andrei Shleifer, and Robert W. Vishny.
1997. “The Proper Scope of Government: Theory and
an Application to Prisons.” Quarterly Journal of
Economics 112(4): 1127–61.

Hawai’i State Auditor. 2010. “Management Audit of the
Department of Public Safety’s Contracting for Prison Beds

202 Perspectives on Politics

Article | Why Do States Privatize Their Prisons?

https://doi.org/10.1017/S1537592720003485 Published online by Cambridge University Press

https://doi.org/10.1080/0098261X.2015.1062738
https://www.bjs.gov/content/pub/pdf/p16.pdf
https://www.bjs.gov/content/pub/pdf/p16.pdf
https://doi.org/10.1017/S1537592720003485


and Services.” A Report to the Governor and the
Legislature of the State of Hawai’i. (http://
files.hawaii.gov/auditor/Reports/2010/10-10.pdf).

Hinton, Elizabeth. 2016. From the War on Poverty to the
War on Crime. Cambridge, MA: Harvard University
Press.

Hirsch, Barry T., and David A. Macpherson. 2003.
“Union Membership and Coverage Database from the
Current Population Survey: Note.” Industrial and
Labor Relations Review 56(2): 349–54.

In the Public Interest. 2013. “How Lockup Quotas and
‘Low-Crime Taxes’Guarantee Profits for Private Prison
Corporations.” In the Public Interest, September 19.
(https://www.inthepublicinterest.org/wp-content/
uploads/Criminal-Lockup-Quota-Report.pdf).

Jacobs, James B. 1980. “The Prisoners’ Rights Movement
and Its Impacts, 1960–80.” Crime and Justice 2:
429–70. DOI: 10.2307/1147419

Kay, Susan L. 1987. “The Implications of Prison
Privatization on the Conduct of Prisoner Litigation
under 42 U.S.C. Section 1983.” Vanderbilt Law Review
40: 867–88.

Kim, Younhee, and Byron E. Price. 2014. “Revisiting
Prison Privatization: An Examination of theMagnitude
of Prison Privatization.” Administration & Society 46(3):
255–75.

Leander, Anna. 2010. “The Paradoxical Impunity of
Private Military Companies: Authority and the Limits
to Legal Accountability.” Security Dialogue 41(5):
467–90.

Levitt, Steven D. 1996. “The Effect of Prison Population
Size on Crime Rates: Evidence from Prison
Overcrowding Litigation.” Quarterly Journal of
Economics 111(2): 319–51.

Lipman, Pauline, and Nathan Haines. 2007. “From
Accountability to Privatization and African
American Exclusion.” Educational Policy 21(3):
471–502.

Makarios, Matthew D., and JeffMaahs. 2012. “Is Private
Time Quality Time? A National Private–Public
Comparison of Prison Quality.” Prison Journal 92(3):
336–57.

McDonald, Douglas, Elizabeth Fournier, Malcolm
Russell-Einhourn, and Stephen Crawford. 1998.
“Private Prisons in the United States: An Assessment of
Current Practice.” (http://www.abtassociates.com/
reports/priv-report.pdf).

McDonald, Douglas, andCarl Patten. 2003.Governments’
Management of Private Prisons. Abt Associates. (https://
www.ncjrs.gov/pdffiles1/nij/grants/203968.pdf).

Mumford, Megan, Diane Whitmore Schanzenbach, and
Ryan Nunn. 2016. The Economics of Private Prisons.
Washington, DC: Brookings Institution. (https://
www.brookings.edu/research/the-economics-of-
private-prisons/).

Murakawa, Naomi. 2014. The First Civil Right: How
Liberals Built Prison America. Oxford: Oxford
University Press.

Naff, Katherine C. 1991. “Labor-Management Relations
and Privatization: A Federal Perspective.” Public
Administration Review 51(1): 23–30.

National Center for State Courts. 2009. “National
Center for State Courts Poll: February 2009
[Roper #31111781].” Produced by Princeton Survey
Research Associates International. Distributed by
Cornell University, Ithaca, NY, and the Roper Center
for Public Opinion Research.

Nicholson-Crotty, Sean. 2004. “The Politics and
Administration of Privatization: Contracting Out for
Corrections Management in the United States.” Policy
Studies Journal 32(1): 41–57.

Ostrom, Brian J., Roger A. Hanson, and Fred L.
Cheesman. 2003. “Congress, Courts and Corrections:
An Empirical Perspective on the Prison Litigation
Reform Act.” Notre Dame Law Review 78(5):
1525–60.

Page, Joshua. 2011. The Toughest Beat. Oxford: Oxford
University Press.

Perrone, Dina, and Travis C. Pratt. 2003. “Comparing the
Quality of Confinement and Cost Effectiveness of
Public versus Private Prisons: What We Know, Why
We Do Not Know More, and Where to Go from
Here.” Prison Journal 83(3): 301–22.

Piehl, Anne Morrison, and Margo Schlanger. 2004.
“Determinants of Civil Rights Filings in Federal
District Court by Jail and Prison Inmates.” Journal of
Empirical Legal Studies 1(1): 79–109.

Price, Byron E., and Norma M. Riccucci. 2005.
“Exploring the Determinants of Decisions to Privatize
State Prisons.” American Review of Public
Administration 35(3): 223–35.

Quinlan, J. Michael, Charles W. Thomas, and Sherril
Gautreaux. 2004. “The Privatization of
Correctional Facilities.” In Privatizing
Governmental Functions, ed. Deborah Ballati.
New York: Law Journal Press.

Raher, Stephen. 2010. “The Business of Punishing:
Impediments to Accountability in the Private
Corrections Industry.” Richmond Journal of Law and the
Public Interest 13(2): 209–250. (https://
scholarship.richmond.edu/cgi/viewcontent.cgi?article=
1186&context=jolpi).

Rosenberg, Gerald N. 2008.The HollowHope: Can Courts
Bring About Social Change? Chicago: University of
Chicago Press.

Schlanger, Margo. 2003. “Inmate Litigation.” Harvard
Law Review 116(6): 1555–706.

——. 2006. “Civil Rights Injunctions Over Time: A Case
Study of Jail and Prison Court Orders.” New York
University Law Review 2: 550–630.

March 2022 | Vol. 20/No. 1 203

https://doi.org/10.1017/S1537592720003485 Published online by Cambridge University Press

http://files.hawaii.gov/auditor/Reports/2010/10-10.pdf
http://files.hawaii.gov/auditor/Reports/2010/10-10.pdf
https://www.inthepublicinterest.org/wp-content/uploads/Criminal-Lockup-Quota-Report.pdf
https://www.inthepublicinterest.org/wp-content/uploads/Criminal-Lockup-Quota-Report.pdf
https://doi.org/10.2307/1147419
http://www.abtassociates.com/reports/priv-report.pdf
http://www.abtassociates.com/reports/priv-report.pdf
https://www.ncjrs.gov/pdffiles1/nij/grants/203968.pdf
https://www.ncjrs.gov/pdffiles1/nij/grants/203968.pdf
https://www.brookings.edu/research/the-economics-of-private-prisons/
https://www.brookings.edu/research/the-economics-of-private-prisons/
https://www.brookings.edu/research/the-economics-of-private-prisons/
https://scholarship.richmond.edu/cgi/viewcontent.cgi?article=1186andcontext=jolpi
https://scholarship.richmond.edu/cgi/viewcontent.cgi?article=1186andcontext=jolpi
https://scholarship.richmond.edu/cgi/viewcontent.cgi?article=1186andcontext=jolpi
https://doi.org/10.1017/S1537592720003485


——. 2015. “Trends in Prisoner Litigation, as the PLRA
Enters Adulthood.”UC Irvine Law Review 5: 153–178.

Schneider, Anne. 1999. “Public-Private Partnerships in
the U.S. Prison System.” American Behavioral Scientist
43(1): 192–208.

Schoenfeld, Heather. 2010. “Mass Incarceration and the
Paradox of Prison Conditions Litigation.” Law &
Society Review 44(3-4): 731–68.

——. 2018. Building the Prison State: Race and the Politics of
Mass Incarceration. Chicago: University of Chicago Press.

Selman,Donna, andPaul Leighton. 2010.Punishment for Sale:
Private Prisons, Big Business, and the Incarceration Binge.
Lanham, MD: Rowman & Littlefield Publishers, Inc.

Shor, Boris, and Nolan McCarty. 2011. “The Ideological
Mapping of American Legislatures.” American Political
Science Review 105(3): 530–51.

Smith, Kevin B. 2004. “The Politics of Punishment:
Evaluating Political Explanations of Incarceration
Rates.” Journal of Politics 66(3): 925–38.

Sovey, Allison J., and Donald P. Green. 2011.
“Instrumental Variables Estimation in Political Science:
A Readers’Guide.” American Journal of Political Science
55(1): 188–200.

Sturm, Susan P. 1994. “Lawyers at the Prison Gates:
Organizational Structure and Corrections Advocacy.”
University of Michigan Journal of Law Reform 27(1): 1-129.

Taggart, William A. 1989. “Redefining the Power of the
Federal Judiciary: The Impact of Court Ordered Prison
Reform on State Expenditures for Corrections.” Law &
Society Review 23(2): 241–71.

Tartaglia, Mike. 2014. “Private Prisons, Private Records.”
Boston University Law Review 94(5): 1689–744.

Thompson, Lyke, and Richard C. Elling. 2002. “Mapping
Patterns of Support for Privatization in theMass Public:
The Case of Michigan.” Public Administration Review
60(4): 338–48.

UPI Top News. 2013. Report: Inmate Lawsuits Cost NYC
$111M. (http://libezp.lib.lsu.edu/login?url=http://
search.ebscohost.com/login.aspx?direct=true&db=
n5h&AN=%20B92W2171274264&site=ehost-live&
scope=site).

U.S. Congress House Committee on the Judiciary,
Subcommittee on Courts, Civil Liberties and the
Administration of Justice. 1986. Privatization of
Corrections. Number v. 4 Washington, DC:
U.S. Government Printing Office.

U.S. Department of Justice. 2016. “Review of the Federal
Bureau of Prisons’ Monitoring of Contract Prisons.”
(https://oig.justice.gov/reports/2016/e1606.pdf).

Useem, Bert, and Jack A. Goldstone. 2002. “Forging
Social Order and Its Breakdown: Riot and Reform in
U.S. Prisons.” American Sociological Review 67(4):
499–525.

Vaughn, Michael S. 1993. “Listening to the Experts: A
National Study of Correctional Administrators’
Responses to Prison Overcrowding.” Criminal Justice
Review 18(1): 12–25.

Volokh, Alexander. 2013. “The Modest Effect of
Minneci v. Pollard on Inmate Litigants.” Akron Law
Review 46(2): 287–329.

Wacquant, Loïc. 2009. Punishing the Poor: The Neoliberal
Government of Social Insecurity. Durham, NC: Duke
University Press.

Weber, Max. 1965. Politics as a Vocation. Minneapolis,
MN: Fortress Press.

White, Ahmed A. 2001. “Rule of Law and the Limits of
Sovereignty: The Private Prison in Jurisprudential
Perspective.” American Criminal Law Review 38(1):
111–46.

Wisconsin State Journal. 1998. “Stopping Inmates’ Silly
Lawsuits.” (https://www.newspapers.com/
newspage/406418294/).

204 Perspectives on Politics

Article | Why Do States Privatize Their Prisons?

https://doi.org/10.1017/S1537592720003485 Published online by Cambridge University Press

http://libezp.lib.lsu.edu/login?url=http://search.ebscohost.com/login.aspx?direct=trueanddb=n5handAN=%20B92W2171274264andsite=ehost-liveandscope=site
http://libezp.lib.lsu.edu/login?url=http://search.ebscohost.com/login.aspx?direct=trueanddb=n5handAN=%20B92W2171274264andsite=ehost-liveandscope=site
http://libezp.lib.lsu.edu/login?url=http://search.ebscohost.com/login.aspx?direct=trueanddb=n5handAN=%20B92W2171274264andsite=ehost-liveandscope=site
http://libezp.lib.lsu.edu/login?url=http://search.ebscohost.com/login.aspx?direct=trueanddb=n5handAN=%20B92W2171274264andsite=ehost-liveandscope=site
https://oig.justice.gov/reports/2016/e1606.pdf
https://www.newspapers.com/newspage/406418294/
https://www.newspapers.com/newspage/406418294/
https://doi.org/10.1017/S1537592720003485

	Why Do States Privatize their Prisons? The Unintended Consequences of Inmate Litigation
	Common Explanations for Privatization
	Inmate Political Activity & Prison Privatization
	Prisoner Lawsuits and Private Prisons

	Data
	What Prompts a State to Privatize?
	Comparing Litigation Theory and Privatization Theories
	Instrumental Variables Estimation

	Discussion and Conclusion
	Supplemental Materials
	Notes


