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Righting the World Through
Treaties: the Changing Nature and

Role of International Agreements in
the Global Order

Abstract: In this paper presented at the Joint Study Institute in Oxford, Michael
Bowman traces the history of international law, with its basis in custom, and
identifies the late Nineteeth century as the period when multi-lateral treaties became
commonplace. He considers whether such treaties, which were essentially static in
nature, provide a suitable framework for the Twenty-first century global community.
However, since the Vienna Convention, treaties have become dynamic as they now
incorporate mechanisms for continuous monitoring and review of treaty obligations.
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Introduction

Righting the World: Freedoms and Obligations in a Regulated
Society represents an intriguing and challenging theme for
the 2006 BIALL Joint Study Institute. All of us no doubt
like to engage in “putting the world to rights” on
occasions, whether in the form of written submissions to
learned journals, oral presentations to academic or
professional conferences, or just generally mounting
our high horses in the pub with our friends. It is difficult
to say which of those modes of communication is likely to
prove the most productive in the long term, but the great
advantage of occasions like this is that they enable you to
doalittle of each, and so perhaps get the best of all possible
worlds! My particular contribution to your conference is
concerned with the changing nature and role of treaties as
part of this process of righting the world.

The historical evolution of the
international legal system

Any attempt to pinpoint the precise origins of the system
of public international law is bound to be arbitrary, but
most would agree upon the significance of the Treaty of
Westphalia, 1648 as an important historical milestone. It
was this treaty which brought to an end the Thirty Years
War, precipitated the dissolution of the Holy Roman
Empire and thereby consolidated the position of the
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nation-state as the basic building block of the interna-
tional community. It also, perhaps, marked a key staging
point in the move towards recognition of the importance
of a functioning legal system to govern the relations
between the members of this community.

In the early stages of the process of developing such a
system, writers reigned supreme.' From the early 6%
Century, indeed, Spanish academics and theologians such
as Vitoria (1480-1546) and, later, Suarez (1548-1617)
had written and lectured about a universal law of nature
grounded in religious principles, and covering such
matters as the sanctity of agreements and the justifica-
tions for the use of force. Other authors, such as the
Italian Alberico Gentili (1552-1608), who converted to
Protestantism, fled to England and later became Regius
Professor of Civil Law here at Oxford, addressed similar
themes but from a more secular perspective. Later came
the Dutch scholar Hugo de Groot, usually known as
“Grotius” (1583—1645) and sometimes referred to as the
“father of international law”. Grotius, it seems, was
something of a child prodigy, composing Latin verse at
the age of eight, commencing studies at the University of
Leyden only three years later, and receiving his doctorate
at the age of 15. (I can sense you warming to him as |
speak!) As a young man, Grotius was one of a number of
dissident public officials who became embroiled in the
religious and political disputes of the day; lured by some
pretext to the Dutch Parliament building, he was arrested
by the authorities, subjected to a highly politicised trial
and sentenced to life imprisonment. Happily, he escaped
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a couple of years later to Paris where, in 1625, he wrote
his celebrated work on the laws of war and peace, De lure
Belli ac Pacis.® Later, he was personally involved in
negotiations for the drafting of early versions of the treaty
to end the Thirty Years War. Although himself devoutly
religious, Grotius emphasised the role of reason, rather
than religion, in the development of the law of nature,
arguing that a commitment to justice was inherent in man’s
social make-up. He also, however, drew heavily on the
actual practice of states in his formulation of legal principles,
and these complementary approaches to the identification
of normative rules subsequently led to something of a
schism between two rival schools of jurisprudence.
Specifically, Samuel Pufendorf (1632-94) became the
leader of the ‘naturalist’ school, grounding international
law in a theoretical system of values which paid little
regard to the actual practice of states, or the customs
and agreements which it generated. But even by this time,
a counter-movement had emerged — the so-called
‘positivist’ school — of which one of the principal initiators
was Richard Zouche (1590-1660), who sought to discern
the scope and substance of international law from the
meticulous investigation of the conduct of states, rather
than from theoretical explanations or abstract value
systems. Positivism proved to be more in keeping with
the empirical spirit of the age, and gained predominance
under the influence of writers such as Cornelius van
Bynkershoek (1673—1743). It offered a comfortable fit with
the post-Westphalian community of nation states, the
sovereign equality of each member of which was empha-
sised by the Swiss lawyer Emerich deVattel (1714-1767).3

The Positivist legacy

One of the principal consequences of the ascendancy of
positivist thinking was that international law became
grounded very firmly in the day-to-day activities and
preoccupations of foreign offices and similar government
agencies, which naturally had a decisive effect in shaping the
contours of the subject. Since states were the primary, if
not the sole, actors on the international stage, and states
themselves were conceived as essentially territorial actors,
great emphasis was placed upon the concepts of statehood
and personality, and on the mechanisms and consequences
of the acquisition of sovereignty over territory and the
exercise of authority within it. As a consequence of the
notion of national sovereignty, it was generally no business
of other states how that authority was exercised, and what
went on within national boundaries was accepted as largely
beyond the bounds of interference by other states.
Inevitably, however, states had to interact with each other
on the international plane, and rules were therefore
required to regulate the conduct of these relationships
and the means for establishing a minimum basis of co-
operative activity — thus the law of diplomatic relations and
the law of treaties became consolidated within the system.
Crucial to this was the recognition of the principle known
as pacta sunt servanda — that treaties were binding in
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international law and therefore had to be complied with. In
so far as disputes might arise, mechanisms for dispute
settlement and principles of liability would be required, and
were accordingly developed. Rules were also needed to
regulate the interaction and possible conflict of state
activities in areas falling outside territorial boundaries,
especially in maritime areas: hence the evolution of the law
of the sea from the foundations provided by those early
writers. To underpin all this, of course, mechanisms had
first to be agreed in accordance with which legal rules could
themselves be generated, resulting in the recognition of the
formal and material sources of international law — i.e.
custom, treaties, general principles of law, academic
writings and, in due course, judicial decisions. These topics
— sources of law, the relationship between national and
international law, statehood and personality, territory,
jurisdiction, state responsibility, diplomatic relations, the
law of the sea and dispute settlement — have constituted
the basic subject-matter of the law, and dictated the
contents of textbooks on the subject, well into the post-
war era and, indeed, more or less to the present.4

Since all that was essentially required in the early
stages was a set of legal rules to ensure the relatively
harmonious co-existence of states, together with a basic
minimum of positive co-operation, most of the founda-
tional principles of international law were customary in
origin; that is, the system comprised largely unwritten rules
deriving from the practice of states, as expressed in their
national legislation and other governmental programmes,
and in their diplomatic activities and exchanges.” Thus, if
states began to claim special sovereign rights over the
marine areas immediately adjacent to their coastlines, a legal
entitlement to do so might be established on the basis of the
number and frequency of such claims and the nature and
strength of the response of others, in the form of protest or
acquiescence.® In accordance with these processes, a
maritime zone known as the territorial sea, in which the
coastal state enjoyed sovereign authority subject only to
rights of innocent passage by ships of other nations, came to
be recognised. Its breadth was originally determined on the
basis of the range of cannon fire from the shore, before
being fixed at a conventional figure of three miles. Over the
course of time, this belt has increased in width (to up to 12
miles) and further off-shore areas, such as the contiguous
zone and the EEZ, have also achieved recognition.

In addition to their customary rights and duties,
however, states remained free to assume additional
commitments and entitlements on a consensual basis,
through agreements that they might choose to enter into.
Treaties, indeed, had been a feature of inter-communal
relations from the earliest times, with scholars identifying
prototypes as far back as two millennia before the birth
of Christ, when a boundary treaty inscribed on a block of
stone was concluded between the rulers of Lagash and
Umma in Mesopotamia.” During the formative period of
international law, however, the role of treaties was
essentially subsidiary, largely paralleling the role of
contracts in municipal law. They served to supplement
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the commitments imposed upon states by the general
law, taking the form of agreements to encourage trade,
establish fishing arrangements or determine the mod-
alities for peace after periods of conflict, for example.

Limitations of the Positivist,
state-centred approach

This system functioned reasonably well, but was certainly
not without its drawbacks and deficiencies. Amongst the
most important were the following:

a) Limitations of mechanism. As international relations
began to become more complex, there was a need
for greater clarity, intricacy and precision in the
establishment of legal norms than was readily possible
through custom. Obviously custom — based upon the
practice of states accompanied by the necessary psycho-
logical element of a sense of legal obligation or
entitlement, opinio iuris — represented a relatively
primitive and cumbersome method for the development
of legal rules of the sophistication that contemporary
international society seemed to require. In the absence of
anything resembling legislation within the international legal
order, states began to turn to treaties to fill the gap and, by
the turn of the 20" Century, the phenomenon of the
multilateral, standard-setting treaty was becoming com-
monplace, addressing such controversies as the treatment
of war victims (whether military or civilian), the imposition
of restrictions upon methods of warfare so as to reduce
the scale of suffering, and the exercise of navigational and
other rights in international rivers and watercourses,
alongside more mundane questions like the publication of
customs tariffs, the exchange of official documents and the
international recognition of patents, copyrights and other
forms of intellectual property.? Subsequently, the trickle of
such instruments turned into a veritable flood.

Yet, for a number of reasons, even the multilateral
treaty must be considered a relatively primitive mechan-
ism for the solution of international controversies. They
have to be painstakingly negotiated amongst large numbers
of states, often in the form of multiple language texts, and
the eventually agreed formulations of principle generally
represent no more than the lowest common denominator
of international consensus. No state can be compelled to
participate, and even if they choose to do so, the option of
excluding particular commitments through the use of
reservations, or indeed of withdrawing entirely if the
undertaking becomes unduly burdensome, is commonly
available. Reliable means for obtaining an authoritative
determination of the meaning and scope of the provisions
ultimately agreed may often be unavailable and the process
of modifying these terms to meet changing needs can be
complex and time-consuming. Close scrutiny of compliance
is commonly resisted, on the grounds of expense or
incompatibility with national sovereignty. Although con-
siderable ingenuity has been employed by treaty draftsmen,
particularly in the environmental field, to develop the treaty
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instrument to meet contemporary needs, the whole process
still has something of a “scrapheap challenge” aspect to it, as
though a group of enthusiastic boffins were trying to modify a
blunderbuss to deliver a tactical nuclear weapon!

b) Limitations of focus. Whereas natural lawyers
inevitably concerned themselves with fundamental ques-
tions of morality and justice, the positivist conception of
public international law largely skirted around such
issues, except insofar as they happened to engage the
attention of diplomats and foreign offices as forming part
of some wider international controversy — the treatment
of wartime casualties has been mentioned as an example.
But the treatment by any government of its own civilian
population remained a matter of domestic jurisdiction,
and beyond the purview of international law. From the
end of World War | this position began to change,
however, as the establishment of the International
Labour Organisation (ILO) saw the question of rights in
the workplace elevated to the international agenda, with
the conclusion of a lengthy series of agreements
addressing specific issues such as accident compensation,
sickness insurance, hours of work and the employment of
women and children.’ The horrors of the Nazi regime in
Germany prompted rapid and wide-ranging develop-
ments after World War Il, with the birth of the human
rights movement proper, as exemplified in the (non-
binding) Universal Declaration of Human Rights 1948,
followed by the 1950 European Convention on Human
Rights and a series of other legally enforceable instru-
ments.'® Two decades later, the attention of the
international community for the first time turned more
systematically to the question of environmental protec-
tion, which had previously scarcely featured at all in the
thinking of governmental agencies concerned with foreign
affairs, except perhaps where direct controversy over the
exploitation of resources or the causing of transboundary
harm had occurred,II or where a particular faction or
pressure group had succeeded in forcing some question
of current concern on to the international agenda, usually
achieving no more than a grudging, small-scale, reactive
solution.'> As we move into the new millennium, the
scale and seriousness of environmental problems, and the
need for a more proactive, co-ordinated and compre-
hensive response is more widely appreciated, though a
great deal remains to be done in terms of implementa-
tion."> Now that the conservation of species is relatively
well ensconced in the global consciousness, | believe that
the protection of individual animals may become an
important area of controversy and concern for interna-
tional law over the next few decades, as there are certainly
innumerable wrongs to be righted in our treatment of
them. A few treaties, or individual provisions are already in
existence, especially in Europe, and the attention devoted
to this question is likely to grow.'*

¢) Limitations of structure. While the post-Westphalian
system of nation states might be judged to have served
the needs of the international community reasonably well
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for some 300 years, over the last 50 years or so it has
come to look increasingly outmoded. The principal
problem is, perhaps, that changes in social, political and
economic perspectives, and technological developments
in the fields of trade, transport, travel and communica-
tions have led to the globalisation of many areas of human
activity, so that few of them are now neatly contained
within national frontiers. For an example, one has only to
think of the field of education, which at the tertiary level
is now conducted on a truly global basis. As a result, the
distinction between domestic and international affairs no
longer has nearly as much relevance as in the past. Many
areas of legal regulation require uniform responses,
regardless of geographical locations or political idiosyn-
crasies.'® In particular, the growing awareness of the
nature and scale of the global environmental crisis, to
which national boundaries are virtually irrelevant, has
highlighted the anachronistic structure of international
society. Fault-lines and sticking points still on occasion
reflect national differences, but more commonly the
battle-lines are drawn up on a different basis entirely.
While legal mechanisms and institutions cannot escape
eventual adjustment to the underlying realities they seek
to regulate, the process is painfully slow. Supra-national
economic communities have emerged, but still tend to
serve as a focus for controversy and dissent, as
attachments to national sovereignty remain extremely
strong.'® This tendency is, of course, especially pro-
nounced in the thinking of all those members of the
international community where such sovereignty has
been only recently acquired, often following centuries of
foreign domination. As a result, the escalation in the
seriousness of many problems tends to outstrip both the
political will and the functional capacity to address them.

d) Limitations of participation. The state-centred view
of international society is also itself something of an
impediment to progress, despite the fact that there have
clearly been considerable changes in the prevailing
perceptions of international personality since World
War |l. The enormous growth in the numbers, activities
and functional importance of inter-governmental organi-
sations, whether political or technical, has been note-
worthy, resulting in the acceptance of their legal capacity,
where appropriate, to enter into agreements binding in
international law or present claims in defence of their
interests.'” But this capacity is in a sense derivative from
that of the states which created them, and a more significant
development has undoubtedly occurred through the
transformation in the status of the human person, with
the consequence that ordinary individuals now possess
extensive rights, not to mention certain duties,'® under the
international legal system directly.

Yet it is still states who retain control of the basic law-
making processes. Individuals have no formal powers in this
area, nor indeed do the non-governmental organisations
which are so prominent in agitating for change. Although
they have been active in highlighting the need for new
conventions, and indeed in producing specific proposals
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and drafts, they can achieve little without the formal
sponsorship of governments.'” While they are commonly
accorded rights of attendance, and often participation, in
the meetings of institutions established to review the imple-
mentation of international agreements, they lack formal
voting rights to further the objects of their concerns. Even
now, no agreement to which a non-governmental organisa-
tion is a party can be regarded as a treaty binding under
international law.?° The reality is that many governments,
particularly in the Third World, remain profoundly
suspicious of the activities and motivations of NGOs, if
not openly hostile. Yet while their democratic credentials
and representative authenticity are commonly questioned,
such challenges do not always carry conviction. Bodies like
the Royal Society for the Protection of Birds (RSPB), for
example, command a greater membership?'in the UK than
any of the major political parties (or even, | have seen
suggested, that of all of them combined), and when acting in
collaboration with other such organisations through the
medium of umbrella groups, such as Birdlife International,*?
speak for an enormous global constituency. Accordingly,
some treaty institutions have embraced them relatively
warmly,® and the commitment, expertise and funding they
provide is often one of the main engines for progress.

Challenges and incongruities in
the system

It will be apparent from these observations that, although
the treaty was originally conceived as a consensual
arrangement for reflecting and advancing the respective
rights and interests of the parties to it — for the most part
sovereign states — it is now being routinely employed for
a subtly different purpose, namely to impose obligations
upon national governments to compel them to address
some significant threat to an important interest of the
“international community” seen in its widest sense (i.e. as
a complex, multi-layered and multi-faceted assortment of
individuals, peoples, political communities, corporations,
special interest groups, national societies and trans-
national consortia.) This results both from, and in, a
number of incongruities within the system which produce
a range of thorny challenges to be overcome.

First, governments themselves cannot actually be
compelled to participate in these arrangements, and often
those whose involvement is most urgently required are
the ones least willing to co-operate. In recent times, the
persistent refusal of the US to commit itself to major legal
initiatives has come to represent a particularly serious
problem for the international community.* In addition,
developing countries commonly harbour suspicions that
such initiatives are designed to serve the interests of the
developed world at the expense of their own, or at least
offer little benefit to themselves. Thus, calls to subscribe to
regimes for the protection of the human person may
generate impatient responses — sometimes in the form of
slogans such “breakfast before human rights” — from those
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whose primary concern is with economic development,
while environmentalism is commonly portrayed by the
same constituency either as “the new imperialism”, or as a
novel manifestation of quasi-religious fundamentalism.”®

In some cases, non-participation may be due to genuine
concerns about the validity or viability of the treaty’s
objectives, or the means selected to achieve them.
Consequently, great care must be taken in the drafting
process.26 Substantive commitments and implementation
arrangements must be contrived so as to be meaningful,
withoutappearing so onerous or intrusive as to scare nations
away. Scientific uncertainties surrounding many issues must
be sensitively addressed. The framework convention, which
leaves substantive obligations fairly loose and generalised,
and concentrates on the establishment of institutional
arrangements through which those commitments may be
amplified and particularised over time, has proved a reason-
ably successful strategy, particularly in the environmental
field, where it has been employed most frequently.?’

In some cases, however, collaborative efforts can be
undermined by seemingly trivial considerations. The 1971
Wetlands Convention, for example, was originally drawn up
in various languages, with a proviso that the English version
was to prevail in the event of inconsis’cency.28 Though
ostensibly a reasonable device for avoiding uncertainty,
such provisions are in fact relatively unusual in standard-
setting agreements, and produced the particular conse-
quence here that France and many other francophone
countries declined to participate in the agreement at all. In
order to remove this impediment to participation, it was
agreed to amend the text to make all language versions
equally authentic.?® As part of this process it was decided to
review the French and English texts to identify possible
discrepancies. Three or four minor differences of nuance or
emphasis were found: the French text in each case
marginally diluting the effect of the English. The French
government sportingly suggested treating these discrepan-
cies as errors of translation and rectifying the French text to
align it more precisely with the English.>® So the English text
did ultimately prevail, though there was no longer a clause in
the agreement saying that that should happen. It must, |
suppose, all have been a question of principle!

Even where states do agree to participate, it is not
always with great enthusiasm, their involvement sometimes
being akin to that of the bridegroom at a shotgun wedding.
Consequently, their attempts atimplementation may be half-
hearted, or, indeed, no more than a token effort. This may
occur where there has been a change of government or
regime since ratification, or where this originally occurred
under some form of political pressure — dictated, perhaps, by
deference to the wishes of more powerful members of the
international community or by manifesto promises rashly
made in order to attract votes in the course of a general
election campaign. Most often, however, governments have
simply signed up with little or no idea of what they were
letting themselves in for, or perhaps the burdens and
implications of the obligations involved may have increased
over time beyond all original expectations.?' Commonly, the
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resulting lack of commitment manifests itself in an unwilling-
ness to make dramatic, or indeed any, changes to national
arrangements in order to satisfy treaty obligations, or to
acquire or develop the technical expertise that might make
compliance a practical reality.

Convention on Trade in
Endangered Species

The National Legislation project adopted under the 1973
Convention on Trade in Endangered Species (CITES),*
for example, has sought to identify countries that engage
in high volumes of trade in protected species, but whose
legislation does not appear to meet the requirements of
the Convention.>® In a number of cases it has proved
necessary to recommend a total suspension of trade with
such states, which has generally proved successful in
prompting the necessary action on their part. The option
of total withdrawal from the Convention is less attractive
to recalcitrant parties in this case, since Article 10 of
CITES requires parties who trade with non-CITES
countries to demand from them documentation compar-
able to that required of parties themselves. This effectively
subjects outsiders to the burdens of the Convention but
without the opportunity to influence its development. Thus
the United Arab Emirates has so far been the only state to
withdraw following pressure over non-implementation, and
even then chose to rejoin just two years later. It has,
however, remained a focus of concern over illicit trade, and
become the subject of a specific recommendation regarding
suspension of trade, which seems at last to have resulted in
some positive action on its part.>* The use of trade sanctions
has nevertheless been questioned, both on account of the
lack of specific authorisation for it in the text of the treaty
itself and of possible conflict with WTO rules, and as a
remedy it has certainly been employed with a degree of
caution, and only in the most egregious cases. If it had been
applied, as some suggested, to those who had failed to
comply with CITES’ reporting requirements for three
consecutive years, some 20% of the parties would have
been at risk, while if applied to those whose legislation was
judged unsatisfactory but who did not engage in high levels of
trade, some 73 states would have had to be sanctioned!

Use of autonomous
institutional arrangements

Further problems result from the fact that many modern
standard-setting agreements, particularly in the environ-
mental field, now contain their own autonomous institu-
tional arrangements, involving regular meetings of the
parties, permanent secretariats, standing committees,
scientific agencies etc, and reluctance is often evident to pro-
vide the financial resources necessary to enable these organi-
sations to function effectively.>* Contributions are usually on
the UN scale, and therefore related in a general way to ability
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to pay, but this is not guaranteed to secure the co-operation
of either the rich or the poor. Once again, this has sometimes
been tackled by withdrawal of voting rights or other privi-
leges, or denial of eligibility to benefits that the treaty may
offer.3¢ The availability in principle of such benefits, whether
in the form of technical or financial support or technology
transfer is, of course, one of the key incentives to enthusi-
astic participation and effective implementation, especially
on the part of governments of developing states, as many
contemporary treaty-makers have come to realise.”

As noted above, participation is sometimes brought
about through external political pressures, rendering
governmental commitment to the enterprise ambivalent
or unpredictable. Occasionally, it is attributable to
political deals of one sort or other, and extracted as
the price of some sort of valued benefit quite indepen-
dent of the operation of the treaty in question. Thus, it is
rumoured that a number of recent accessions to the
Whaling Convention (ICRW)®® have been prompted by
guarantees of large-scale development assistance in
return for supporting the Japanese bid to secure a
resumption of commercial whaling.* This is not neces-
sarily conducive to the proper performance of treaty
obligations in good faith. Elsewhere, the carrot of EU
membership has been dangled so as to impose accep-
tance of all sorts of commitments by would-be members.

A second major consideration to bear in mind is that
the real clash of interests involved in cases involving
alleged breaches of obligation in standard-setting treaties
is very frequently not between those of states as such. In
the human rights field, plainly, the conflict in question is
essentially between the individual and the government at
whose hands (s)he has suffered injustice or abuse —
usually, but not always, his/her own national government
— and the generalised reporting procedures upon which
some treaties are reliant are not necessarily an effective
mechanism for addressing such problems.*® In some
cases, political and economic pressure has been brought
to bear against states with a poor human rights record, but
such action tends to represent the exclusive prerogative of
the powerful, and is sometimes applied with regrettable
selectivity.*' Although various treaties provide for the
institution of (quasi-)judicial proceedings by one government
against another for breaches of human rights obligations,42
these are rather seldom utilised, and then primarily in
defence of a state’s own nationals*® or within the context of
long-running political disputes between states — e.g. Ireland
and UK over Northern Ireland, or Cyprus and Turkey over
territorial/political questions.** In other circumstances, the
institution of such proceedings is the very last thing a state
would contemplate, knowing that it might well prompt
retribution in kind at some later stage. Of course, this
problem has been overcome under the European
Convention by establishing procedures allowing individual
victims to institute claims on their own behalf, generating a
vastjurisprudence on the interpretation and implementation
of the Convention.* Similar arrangements have been
instituted under certain other human rights treaties.*
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In other fields, the process may be one of coaxing and
cajoling more or less reluctant states into the acceptance
and implementation of normative standards that they
themselves have had little part in devising — for example,
the various action plans for the conservation of
threatened bird species proposed by ornithological
NGOs and endorsed for the purposes of the Berne
nature conservation agreement covering the European
region.’ In such cases, both the credibility of the
organisation’s work and its general demeanour and
relations with governments are likely to prove critical
to the initial acceptance of such plans, as well as to the
prospects of their effective implementation.

In many cases the crucial conflicts which arise are not
even necessarily of an international character. Indeed, a
key practical effect, if not aspiration, of the role of
treaties in the modern world is to forestall, resolve or at
least influence, internal governmental controversies. The
World Heritage Convention,48 for example, has become
extremely important in the context of Australian
domestic politics. Back in the 1970s, the state govern-
ment of Tasmania devised a scheme to construct a dam
on the Gordon River to generate hydro-electric power.
The area was one of pristine wilderness, and the likely
ecological effects were judged by many to be cata-
strophic. A huge chorus of protest was raised, both in
Australia and beyond, and many environmentalists,
including the British TV film-maker and botanist David
Bellamy, got themselves arrested in a mass occupation of
the site. The dam became a key issue in the 1983
Australian election, the victorious Labour party having
promised to halt the project. Once in government, they
successfully nominated the site for World Heritage listing
and attracted the support of the World Heritage
Committee in their opposition to the dam. They also
introduced domestic legislation to prevent its construc-
tion, prompting a furious constitutional row over the
respective powers of the federal and state governments.
By a majority, the High Court of Australia upheld the
legislation on the basis that the power to conduct foreign
affairs belonged to the federal government, and the
management of treaty relations fell squarely within it:
(Commonwealth of Australia v State of Tasmania).*® Later
cases confirmed this principle, and explored its ramifica-
tions in relation to further conservation controversies
both in Tasmania and Queensland.so

Similar internal power struggles may occur on the
horizontal levels of government. A nice example comes
from the practice of the Ramsar Convention. A recom-
mendation agreed at the 1993 CoP called upon the
government of Mauritania to ensure that the route of the
planned Inter-Maghreb highway did not pass through or
otherwise adversely affect the Banc d’Arguin National
Park,' a vital site for migratory waterbirds on their passage
through North Africa. An angry challenge by more
conservation-minded nations opposed to such develop-
ments? Actually no — close scrutiny of the Conference
record reveals that the measure was proposed by the
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Mauritanian delegation itself, and that the head of that
delegation was none other than the park’s director!®® This
was plainly an attempt to gain a little extra leverage, in the
form of an expression of international concern, in the
internal debates which were to follow with a doubtless
much more affluent and powerful ministry of transport or
development. Of course, instances of outright conflict
between states, or groups of states, do still occur, as in the
case of the divergence of opinion between the pro- and
anti-whaling nations under the ICRW, or the Southern and
Eastern African countries over exploitation of the African
elephant,” but this clearly now represents only one variety
of conflict scenario which may arise in relation to the
implementation of treaty obligations.

A final key point is that many of the rules devised to
regulate the adoption, interpretation, implementation
and termination of treaties themselves (to be found for
the most part in codified form in the 1969 Vienna
Convention on the Law of Treaties) reflect to some
extent the practice of bygone eras, when modern
conditions and needs had still to emerge. In a reflective
postscript to the first chapter of his 1989 work,
Developments in the Law of Treaties [945—1986, the
Israeli scholar and former member of the International
Law Commission Shabtai Rosenne argued that “no
attempt has been made to get to grips with the real
nature and function of the multilateral treaty today, or to
answer the question, what is a multilateral treaty,
especially a treaty which is subject to no personal, spatial
or temporal limitation”.>* In particular, “none of the
Vienna Conventions touch upon the nature of the
obligations arising from the multilateral treaty-instru-
ment, in the more precise sense of between whom and
how those obligations run. Alongside this, the treatment
of the instrument itself may be seen as emphasising,
perhaps excessively, the bilateral element in the relations
created by the performance of the treaty”.>® This is
undeniably the case, and there is, perhaps, a need for
clearer recognition of the fact that when ratifying a
multilateral law-making treaty, particularly one that seeks
in some way to “put the world to rights”, governments
function not so much as principals acting in defence of
their own interests, but as servants, agents or trustees on
behalf of the interests of the international community, or
some section of it. Although this is true primarily at the
moral, social and political level, the implications in the
legal sphere also require to be recognised. From an early
stage, for example, the European Court of Human Rights
has provided the forum for a lively and intense debate
over the proper approach to interpretation of the
Convention, with British judges arguing on a number of
occasions that it should be interpreted in a cautious and
conservative manner, and in accordance with the principle
that limitations on the sovereignty of states could not lightly
be presumed.>® The justification for this approach was said
to be that states would cease to lend their support to
continued implementation of the Convention, but no
meaningful consideration seemed to be given to the political
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realities underlying this assumption: would any major
European political party seriously contemplate entering
an election campaign or, more importantly, succeed in
convincing the electorate, on a manifesto of withdrawal
from the regional human rights guarantee?®’ Happily, the
rather illiberal British view did not prevail, and interpreta-
tion by the Court has generally been such as to advance the
object and purpose of the treaty as effectively as possible.58

An associated point is that there has been a significant
transition in the nature and structure of treaties
negotiated during the period since the Vienna
Convention was itself elaborated back in the 1960s. In
particular, the kind of instrument that, being typical of
that and earlier eras, was doubtless in the forefront of the
contemplation of those who undertook the drafting
work, was of an essentially static nature —a formal “snapshot”
of obligations framed at a particular moment in history and
encapsulated in durable form. Yet many modern treaties,
through their incorporation of institutional machinery to
keep under continuous review the questions of implementa-
tion and further development of the obligations they contain,
have more of a fluid, dynamic and organic character; they are
essentially processes rather than events, moving pictures
rather than snapshots in time. This has various implications
for the rules concerning their interpretation and implemen-
tation, with particular regard to (i) the role of subsequent
practice by contrast with the original intentions of the parties
as reflected in the travaux préparatoires, and (ii) issues
concerning relationships with external legal rules, particu-
larly on an inter-temporal basis. Although the drafting of the
Vienna Convention is far from ideal for the purpose of
addressing these questions effectively, some slender
foundation can usually be identified within the text to
permit the kind of progressive approach that is required.>”
In that regard, much will depend upon whether the Vienna
Convention itself can demonstrate the capacity to evolve as
a “living instrument”, capable of continuous development
to meet the unfolding challenges of tomorrow. For the
most part it has stood up to the test of time reasonably
well, but may still require further attention and reform if
treaties are to maximise their capacity to fulfil the current
and future aspirations of international society.*

Conclusion

| hope by this brief overview | have been able to generate
a slightly better understanding of the role of international
treaties and agreements in the contemporary project of
“righting the world”. Of course, even if | have, that will
not of itself have done much to put the world to rights:
perhaps in that context | should remind you of the final
pronouncement of Grotius himself, on 28 August |645:

“By understanding many things, | have accom-
plished nothing.”

And with that he promptly expired of exhaustion! In
order to spare you the same fate, I'll leave it there.
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