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IN NEED OF META-GOVERNANCE: BUSINESS NETWORKS OF
TRANSNATIONAL (GOVERNANCE

Christian R Thauer

This article discusses empirical research in political science on the topics of business and human rights,
and transnational governance networks. It argues that transnational governance networks confront norm
clashes and power conflicts, which undermine their effectiveness and legitimacy. Transnational governance
as a concept and approach to ordering is therefore in need of meta-governance, by which the article under-
stands secondary rules and procedures — that is, institutional mechanisms that allow for the mitigation and reso-
lution of these conflicts. However, the extent to which such meta-governance currently exists, its effectiveness, and
the rules and procedures that may legitimately define meta-governance and its actors are still unknown. This
article calls for a research agenda to investigate these unknowns, which combines normative-legal and
empirical-political science perspectives on the nature, form, legitimacy and effects of meta-governance.

Keywords: transnational governance, business and human rights, corporate social responsibility, soft law,
emerging markets

1. INTRODUCTION

This article discusses empirical research on business and human rights, and networks of trans-
national governance in political science. It does so by arguing the case for meta-governance.
By meta-governance, this article understands the governance of governance networks, that is,
‘governance-governance’.! It consists of ‘secondary rules’? that define how conflicts of govern-
ance may be mitigated and resolved, and who are the actors to which authority may legitimately
be delegated in this respect.> The need for meta-governance arises as a result of numerous norm
and power conflicts with which transnational governance networks are confronted in practice.
These conflicts have the potential to undermine the effectiveness of transnational governance net-
works and put their legitimacy and very existence into question — hence the need for meta-
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Anna Mueller-Debus, Jana Honke and Nicole Kranz for their invaluable help and cooperation over the past years.
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! Jan Kooioman and Svein Jentoft, ‘Meta-Governance: Values, Norms and Principles, and the Making of Hard
Choices’ (2009) 87 Public Administration 818, 818.

2HLA Hart, The Concept of Law (Oxford University Press 2012) Ch 5.

3 From a political science perspective, meta-governance concerns rules at the ‘collective choice’ and ‘constitution-
al choice’ level of institutional analysis and rule making, as laid out in the context of the Institutional Analysis and
Development (IAD) framework. See Larry L Kiser and Elinor Ostrom, ‘The Three Worlds of Action:
A Metatheoretical Synthesis of Institutional Approaches’ in Elinor Ostrom (ed), Strategies of Political Inquiry
(Sage 1982) 179, 212-13; Elinor Ostrom, ‘Institutional Rational Choice: An Assessment of the Institutional
Analysis Framework’ in Paul A Sabatier (ed), Theories of the Policy Process (Westview Press 2007) 21, 27.

https://doi.org/10.1017/50021223715000084 Published online by Cambridge University Press


mailto:Christian.Thauer@mail.huji.ac.il
https://doi.org/10.1017/S0021223715000084

190 IsRAEL Law REVIEW [Vol. 48:2

governance, or mechanisms for conflict resolution. Arguing the case for meta-governance, the
article also bridges the gap between legal scholarship interested in normative orders beyond
the state, soft law* and transnational governance networks on the one hand, and empirical debates
and findings in political science on the other. Investigating meta-governance will involve empir-
ical analyses of examples of successful and failed approaches to the governance of governance
networks. At the same time, it requires us to think theoretically: what are the ‘secondary rules’
that can and should define meta-governance — for example, what is, and what should be, the
nature, form and legitimacy of meta-governance? It is thus a topic that is located right at the inter-
section between normative-legal and empirical social science research.

Before I argue the case for meta-governance in detail, I shall briefly clarify some of the con-
cepts I use here. In particular, as I report from the different disciplinary context of political sci-
ence, misunderstandings may otherwise arise over the meaning of the terms I use. By governance
I understand the making and implementation of rules, norms, standards and decision-making pro-
cedures for the production or provision of collective goods.” Hence, governance can consist of
normative stipulations; it may, however, also consist of the delivery of material or quasi-material
goods such as health care services. Rules, norms, decision-making procedures and standards
have in common that they all define standards of appropriate behaviour around which actor
expectations converge.® Usually, in political science rules are also considered to be more strictly
defined and supported by some kind of compliance mechanism, whereas norms are often under-
stood as being more general and loosely formulated.” Standards and decision-making procedures,
in turn, involve some technical aspects of implementation: for example, ISO 14001 is an envir-
onmental management standard that effectively stipulates a system of rules to guide the imple-
mentation of substantive environmental standards.®

4 Soft law refers to rules, norms and standards that involve or address non-state actors, lack a legal-formal enforce-
ment mechanism, and are not covered by prevailing understandings of international law: see John J Kirton and
Michael J Trebilcock, ‘Hard Choices and Soft Law in Sustainable Global Governance’ in John J Kirton
and Michael J Trebilcock (eds), Hard Choices, Soft Law: Voluntary Standards in Global Trade, Environment,
and Social Governance (Ashgate 2004) 3, 4.

5 Wolfgang H Reinicke, Global Public Policy: Governing without Government? (Brookings Institution Press
1998) 87; Renate Mayntz, ‘Governance Theory als Fortentwicklung der Steuerungstheorie?’ in Gunnar Folke
Schuppert (ed), Governance-Forschung: Vergewisserung tiber Stand und Entwicklungslinien (Nomos 2005) 11,
17; Adrienne Héritier, ‘Introduction’ in Adrienne Héritier (ed), Common Goods: Reinventing European and
International Governance (Rowman & Littlefield 2002) 1, 1-3; Deborah D Avant, Martha Finnemore and
Susan K Sell, ‘Who Governs the Globe?’ in Deborah D Avant, Martha Finnemore and Susan K Sell (eds),
Who Governs the Globe? (Cambridge University Press 2010) 1, 2; Thomas Risse, ‘Governance in Areas of
Limited Statehood: Introduction and Overview’ in Thomas Risse (ed), Governance Without a State? Policies
and Politics in Areas of Limited Statehood (Columbia University Press 2011) 1, 9.

¢ Stephen D Krasner, ‘Structural Causes and Regime Consequences: Regimes as Intervening Variables’ (1982) 36
International Organization 185, 185; James G March and Johan P Olsen, Rediscovering Institutions (The Free
Press 1989) 18; Elinor Ostrom, Understanding Institutional Diversity (Princeton University Press 2005) 3.

7 Sue ES Crawford and Elinor Ostrom, ‘A Grammar of Institutions’ (1995) 89 American Political Science Review
582, 594.

8 Aseem Prakash and Matthew Potoski, ‘Investing Up: FDI and the Cross-Country Diffusion of ISO 14001
Management Systems’ (2007) 51 International Studies Quarterly 723, 726.
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By networks, I understand any set of interconnected nodes (individuals, groups, formal organ-
isations) whose relationships and patterns of interaction shape the behaviour of any single node;
any single node, in turn, also contributes to the shaping of the relationships and behaviour of
others and of the network as a whole.” Transnational refers to interactions that involve a cross-
border element and at least one non-state actor.'® Networks of transnational governance thus con-
sist of mutually influencing, interconnected nodes, which include non-state actors and a cross-
border element in the making or implementation of norms, rules and standards for the production
or provision of collective goods and services. I will also sometimes refer to limited statehood in
the analysis of the relationship between businesses and transnational governance networks. By
‘limited statehood’ I understand a policy space in which the state is unable or unwilling to set
or enforce strict regulation effectively.'! Policy space refers here to an area that is defined func-
tionally (for example, ‘the environment’ or ‘human rights’), historically, socially (that is, in rela-
tion to certain groups or sub-segments of society) or territorially, and which can exist within a
state at the local level, across states at the transnational level, or globally. Another important con-
cept in the analysis of business and governance networks in relation to human rights is corporate
social responsibility, which here refers to the idea that firms contribute to the provision of col-
lective goods, or the reduction of negative externalities of production, by adhering voluntarily
to international or transnational norms and standards.'? Firms that implement the core labour
standards of the International Labour Organization (ILO), for example, may abolish child labour
in their factories and thereby, potentially, reduce the negative externalities of production. They
thus act in a socially responsible way. This article shows, however, that even when firms adhere
to standards of corporate social responsibility, the situation often remains normatively complex,
and contested. For example, when firms implement international standards, they frequently run
into conflict with local communities which have an idea of the common good different from
that envisioned by international standards. It is to this type of conflict that this article draws
our attention, making the case for meta-governance.

 Miles Kahler, ‘Networked Politics: Agency, Power, and Governance’ in Miles Kahler (ed), Networked Politics:
Agency, Power, and Governance (Cornell University Press 2009) 1, 5.

10 Beyond the state, rules and norms made by state actors, which exclusively address states are, according to this
understanding, international in character; if their making or implementation involves a non-state actor, we can
speak of transnational rules/norms: Thomas Risse-Kappen (ed), Bringing Transnational Relations Back In:
Non-State Actors, Domestic Structures and International Institutions (Cambridge University Press 1995) 3;
Sidney Tarrow, The New Transnational Activism (Cambridge University Press 2005) 3—4.

1 Risse (n 5) 3-9; Stephen D Krasner and Thomas Risse, ‘External Actors, State-Building, and Service Provision
in Areas of Limited Statehood: Introduction’ (2014) 27 Governance 545, 549-55.

12 0n the one hand, corporate social responsibility refers to firms adhering to international standards, i.e. norms
originally made by, and for states — such as the ILO core labour standards; on the other, it refers to firms commit-
ting to norms and rules that are transnational in character, such as the United Nations Global Compact, which in
their making or intention include non-state actors from the outset: David Vogel, The Market for Virtue: The
Potential and Limits of Corporate Social Responsibility (Brookings Institution Press 2005) 4-6: Hevina S
Dashwood, The Rise of Global Corporate Social Responsibility: Mining and the Spread of Global Norms
(Cambridge University Press 2012) 9-10; Christian R Thauer, The Managerial Sources of Corporate Social
Responsibility: The Spread of Global Standards (Cambridge University Press 2014) 40—41.
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In what follows, I will introduce the empirical research in political science referred to, which
points to the need for meta-governance. Political scientists are often, if not primarily, concerned
with questions related to the behavioural consequences of, and causes for governance. Hence,
they ask themselves why and under what conditions firms would adhere to standards of corporate
social responsibility — human rights, labour standards, and environmental standards — as laid
down by transnational governance networks. Section 2 of this article discusses the empirical
approaches that have been suggested in response to this question, and the findings that these
approaches have generated. Two such approaches stand out. The first focuses on external pres-
sure factors that make firms adhere to corporate social responsibility norms and standards; the
other emphasises intra-firm drivers. The former is the more established approach in the literature,
whereas the latter (which emphasizes internal drivers) has emerged only recently. Since the
internal driver-based approach is less familiar — and because I have contributed to it in my
own work — I will discuss it in more detail than the external pressure factor-oriented approach,
and in so doing will also present some empirical examples.

Political scientists have recently become aware that firms are not only the addressees of trans-
national governance networks (that is, the ‘rule takers’). They are also norm makers and, in this
context, become constitutive nodes and drivers of transnational governance networks. This
awareness has opened up new research agendas and avenues, introduced in Section 3. They con-
cern mainly the (interaction) effects of transnational networks of business governance, particular-
ly in areas of limited statehood. Again, two approaches stand out. The first asks why, and under
what conditions collective goods provision of transnational governance networks involving busi-
nesses is efficacious in areas of limited statehood, and when it is not. The second analyses the
interaction effects of transnational governance networks. The plethora of governance networks
in existence today creates a situation of normative fragmentation and complexity. What explains
this fragmentation, and what are its consequences for the legitimacy, effectiveness and viability
of governance as an approach to social ordering?

The discussion of empirical findings that have been brought to light in response to these
questions shows that, in practice, networks of transnational business governance confront three
important problems. First, such networks confront norm and power conflicts with local commu-
nities and governments, which often make them ineffective. Second, collective goods provision
through networks of business governance may result in a clustering of governance services in the
industrial centres of emerging markets — rather than where the need for collective goods is great-
est; this raises questions of distributional justice. Third, opportunistic behaviour of firms may
undermine, and even destroy, the legitimacy and effectiveness of transnational governance net-
works. To be able to deal with these problems, transnational governance networks are in need
of meta-governance, and meta-governors to provide this meta-governance. Meta-governance,
however, is still entirely under-explored, in particular in areas of limited statehood — hence,
my call for an inter-disciplinary research agenda on the empirical reality and potential normative
sources of meta-governance, involving political scientists and legal scholars.
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2. BUSINESS BEHAVIOUR AND REGULATORY STANDARDS

Since the early 1990s with the end of the Cold War, a new wave of transnationalist thinking
evolved in political science.'® This thinking soon became closely related to, and merged with
new approaches to global governance that had also developed at that time.'* These approaches
deviate from earlier approaches ontologically in that they go beyond the discipline’s traditional
‘methodological nationalism’:'> they conceptualise non-state entities as actors of crucial rele-
vance for global governance. It is in the context of these intra-disciplinary developments that pol-
itical scientists became interested in transnational networks of governance and businesses as
actors of political relevance in relation to such networks, and to social ordering in general.'®
This interest, of course, also reflected some significant ‘real” world phenomena: since the
early 1990s the world economy has become more and more integrated as a result of drastic
trade liberalisation, negotiated in the context of the World Trade Organization (WTO)/General
Agreement on Tariffs and Trade (GATT) regime, regional economic organisations and bilateral
trade agreements. With trade liberalisation, globalisation and limited statehood became major
issues of concern for approaches to social ordering beyond the state. Massive relocation of pro-
duction from the ‘Global North’ (that is, the “West’) to the so-called emerging markets such as
the BRICS (Brazil, Russia, India, China and South Africa) was a consequence of this trade lib-
eralisation.'” While these ‘newly industrialising states’ are strong vis-a-vis their societies and,
increasingly so, in the international system, they often lack the capacities for industry regula-
tion.'® Today, therefore, most production takes place under conditions of limited statehood in
these emerging market states, so that firms can wield at their leisure and externalise the costs
of production. A recent example illustrates this. In Dhaka (Bangladesh), a factory building col-
lapsed on 24 April 2013, killing more than 1,000 workers.'” The investigation into this tragedy

13T refer here mainly to the sub-discipline of international relations: Risse-Kappen (n 10); Tarrow (n 10); Risse
(n 5); these authors revived a perspective once suggested by Keohane and Nye in the 1970s (see Robert O
Keohane and Joseph S Nye, Transnational Relations and World Politics (Harvard University Press 1971)).

14 Reinicke (n 5); Avant, Finnemore and Sell (n 5). James N Rosenau and Ernst-Otto Czempiel, Governance
Without Government: Order and Change in World Politics (Cambridge University Press 1992); Claire A
Cutler, Virginia Haufler and Tony Porter (eds), Private Authority and International Affairs (State University of
New York 1999); Kenneth W Abbott and Duncan Snidal, ‘International Standards and International
Governance’ (2001) 8 Journal of European Public Policy 345; Rodney Bruce Hall and Thomas J Bierstecker
(eds), The Emergence of Private Authority in Global Governance (Cambridge University Press 2002).

15 Philip G Cerny, ‘The Dynamics of Political Globalization’ (1997) 32 Government and Opposition 251, 251.
16 The titles of the following works illustrate this interest: Carsten Ronit and Volker Schneider (eds), Private
Organizations in Global Politics (Routledge 2000); Ans Kolk, Rob Van Tulder and Carlijn Welters, ‘Setting
New Global Rules? TNCs and Codes of Conduct’ (2005) 14 Transnational Corporations 1; Annegret Flohr
and others, The Role of Business in Global Governance: Corporations as Norm-Entrepreneurs (Palgrave
Macmillan 2010); Tanja A Borzel and Christian R Thauer (eds), Business and Governance in South Africa:
Racing to the Top? (Palgrave Macmillan 2013).

"Leslie E Armijo, ‘The BRIC (Brazil, Russia, India and China) as Analytical Category: Mirage or Insight?”
(2007) 31 Asian Perspective 7, 8—15.

18 Risse (n 5) 3-9; Krasner and Risse (n 11).

19 Jane Deith, ‘Dhaka Factory Collapse: No Compensation Without DNA Identification’, BBC News Magazine,
16 September 2013, http:/www.bbc.com/news/magazine-24080579.
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brought to light that, in order to keep costs at a minimum, the textile firms that operated in the
factory building systematically ignored security and safety standards. This blatant neglect of
basic standards of safety caused the collapse. The factories were overcrowded beyond the carry-
ing capacity of the building. The investigation also revealed that the workers, mostly young
women, were severely mistreated in the factories before the collapse. Regulations that prohibit
such business misconduct do exist in Bangladesh,?® yet they are not being enforced so that
firms are able to ignore them in order to maximise profits.

While this example illustrates the problem of negative externalities of business activities in
areas of limited statehood, it does not mean that human rights are generally of no concern to busi-
ness managers. Since the early 1990s and concurrently with increasing trade liberalisation, calls
for corporate social responsibility have emerged in reaction to reports on ‘sweatshop’ conditions
in areas of emerging market production.?! These calls were fuelled by non-governmental organ-
isations, consumer and media campaigns in the United States (US) and Europe against firms that
showed corporate misconduct in emerging markets. The activists demanded that these firms show
respect for human rights and the environment. In 1999, at a World Economic Forum meeting in
Davos (Switzerland), Kofi Annan, then UN Secretary-General, therefore suggested the establish-
ment of the Global Compact®* — a public—private partnership between the UN and participating
corporations. The Global Compact addresses firms directly, encouraging them to respect basic
labour and environmental concerns. By the late 1990s a whole plethora of networks of trans-
national governance such as the Global Compact had emerged as a consequence of activism
by the corporate social responsibility movement,*® demanding that firms integrate human rights
and environmental standards in their daily business operations around the globe and in their sup-
ply chains. The demand for supply chain regulation raises important questions regarding the lim-
its (or the absence thereof) of corporate social responsibility: can, or should (buyer) companies be

20 For safety and building standards and labour laws in Bangladesh, as well as the state of implementation, see
Committee on Foreign Relations, United States Senate, ‘Worker Safety and Labor Rights in Bangladesh’s
Garment Sector’, 22 November 2013, 5-8, http:/www.foreign.senate.gov/imo/media/doc/85633.pdf. For the dis-
regard of building standards see Jim Yardley, ‘Report on Deadly Factory Collapse in Bangladesh Finds
Widespread Blame’, The New York Times, 22 March 2013, http:/www.nytimes.com/2013/05/23/world/asia/
report-on-bangladesh-building-collapse-finds-widespread-blame.html. On the state of the employment laws in
Bangladesh see ILO, http:/www.ilo.org/dyn/natlex/natlex_browse.details?p_lang=en&p_country=BGD&p_
classification=01.02&p_origin=country&p_sortby=sortby_country.

21 Vogel (n 12) 6-10; Dashwood (n 12) 4-9; Thauer (n 12) 41-48.

22 John G Ruggie, ‘The Theory and Practice of Learning Networks: Corporate Social Responsibility and the
Global Compact’ (2002) 5 Journal of Corporate Citizenship 27, 28. For Secretary-General Annan’s speech see
‘Secretary-General Proposes Global Compact on Human Rights, Labour, Environment, in Address to World
Economic Forum in Davos, 1 February 1999, UN Press Release SG/SM/6881, http:/www.un.org/press/en/
1999/19990201.sgsm6881.html. For a general overview of the Global Compact see ‘Overview of the UN
Global Compact’, UN Global Impact, 22 April 2013, http:/www.unglobalcompact.org/AboutTheGC/index.html.
23 These networks are often public—private partnerships, such as the Global Compact, consisting of state agencies
or international organisations as one partner in the network, and businesses and NGOs as private partners. In other
cases they are based on industry self-regulation or consist of business/NGO partnerships. The aim of these net-
works is to bring governance into areas where the state is unable or unwilling to act as governor — thus to contain
negative externalities of production and organise the production and provision of collective goods such as health
care, a clean environment and respect for human rights.
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held responsible for the behaviour of legally and organisationally different (supplier) businesses
in countries far away from their own place of incorporation?

Generally, the question has been answered in the affirmative.>* However, do companies really
have the means to effectively regulate supply chains? Are they technically at all capable of doing
so? Empirically, this seems to be the case: global value chain analyses in business studies show
that ‘lead firms’?® — which are often large multinational corporations from the Global North — can
and do organise and upgrade the supplier networks in which much of the added value element of
the end products they sell is created.?® What is more, when buyer—supplier relationships are
marked by mutual dependency, analyses have found that buyers actively regulate suppliers in
order to mitigate the risks inherent in such dependencies.?” The resulting supply chain regulation
may not simply relate to product aspects such as quality, but also to the production process, and
detail environmental, health, social and labour standards. Thus, the problem of supply chain
regulation in relation to human rights and corporate social responsibility is not that it is not feas-
ible technically or organisationally, but rather that in many industry sectors lead firms try to avoid
the substantial costs it involves. This is particularly so when the mutual dependency between
buyers and suppliers is low (such as in the textile industry).

In light of these considerations it seems highly justified that legal scholars now discuss the
possibility of normative ordering beyond the state and beyond the framework of conventional
international law.?® In this vein, they have investigated the nature, relevance and potential sources
of legitimacy of transnational soft law and of networks of transnational governance.? In political

24 Elliot J Schrage and Anthony P Ewing, ‘The Cocoa Industry and Child Labour’ (2005) 18 Journal of Corporate
Citizenship 99; Stephanie Barrientos, ‘Contract Labour: The “Achilles Heel” of Corporate Codes in Commercial
Value Chains’ (2008) 39 Development and Change 977; Craig N Smith, ‘Consumers as Drivers of Corporate
Social Responsibility’ in Andrew Crane and others (eds), The Oxford Handbook of Corporate Social
Responsibility (Oxford University Press 2008) 281; GIZ, Sustainable Management of Wastewater for
Woolworth’s Supply Chain (GIZ 2011).

25 Gary Gereffi and others, ‘Introduction: Globalisation, Value Chains and Development’ (2001) 32 IDS Bulletin 2.
26 ibid; Meine Pieter van Dijk and Jacques Trienekens (eds), Global Value Chains. Linking Local Producers from
Developing Countries to International Markets (Amsterdam University Press 2012).

27 Adrienne Héritier, Anna Miiller-Debus and Christian Thauer, ‘The Firm as an Inspector: Private Ordering and
Political Rules’ (2009) 11 Business and Politics 1.

28 One may ask, however, whether it is the responsibility of governments, rather than firms (vis-a-vis their suppli-
ers), to set and enforce regulatory standards. This may be so according to international law, although outside the
European Union, North America and Japan (that is, in the Global South) the prevailing conditions of limited state-
hood force us to think differently. In the absence of the possibility of state regulation, Global North buyer firms can
put Global South supplier firms under pressure to exploit people and natural resources in order to cut production
costs. The real question is thus: in light of this unrestrained possibility of exploitation, should we look the other
way and insist on the exclusive validity of conventional international law, knowing that it is based on unrealistic
assumptions (with regard to the regulatory capacities of states) when applied to the Global South and is thus incap-
able of solving the moral-ethical problems arising from transnational business activities? Alternatively, should we
think of other ways of holding firms accountable in order to be able to address these challenges? More and more
legal scholarship seems to be intrigued by the idea of investigating the latter possibility of alternatives to the
‘model’ regulatory state.

29 See contributions in John J Kirton and Michael J Trebilcock (eds), Hard Choices, Soft Law: Voluntary
Standards in Global Trade, Environment, and Social Governance (Ashgate 2004).
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science, research into these phenomena and developments was for a long time interested primar-
ily in the exploration and explanation of the relationship between firms’ behaviour and regulatory
standards under conditions of limited statehood. Initially this relationship was defined mainly in
negative terms. A common argument was, and still is, that economic globalisation allows firms to
relocate to where production costs are lowest — that is, to where regulatory standards are lax —
which in turn triggers a regulatory ‘race to the bottom’ among states:*® competitive downsizing
of regulatory standards to obtain comparative cost advantages. From this perspective, networks of
transnational governance such as the Global Compact are incompatible with the interests of busi-
nesses in maximising profits, and can do little more than conceal the true, exploitative nature of
their capitalist interests.>! In fact, from this perspective, they produce instances of ‘blue’ and
‘green washing’:>? firms assuming a ‘green’ (eco-friendly) or a ‘blue’ image in the context of
the UN Global Compact to portray themselves as good corporate citizens without, however,
changing any of their exploitative business practices. Indeed, there are many cases in which cor-
porations continue to violate workers’ rights in the context of ‘sweatshops’, such as the example
in Dhaka described above. However, more recent studies have shown that the relationship
between firms’ behaviour and regulatory standards is not as straightforwardly negative as pre-
sumed by the ‘race to the bottom’ argument.

In fact, since the early 2000s, the ‘race to the bottom’ argument has been successfully chal-
lenged. Scholars point to many examples of corporate social responsibility, suggesting that trans-
national governance networks and private regulation can align profit maximisation with human
rights and other governance concerns.** Some have even argued that human rights and business
activities are positively related, and that international trade and foreign direct investment diffuse
labour and social standards.** Rather than a ‘race to the bottom’, the globalisation of business

30 Anita Chan and Robert JS Ross, ‘Racing to the Bottom: International Trade without a Social Clause’ (2003) 24
Third World Quarterly 1011; Dorothee Bohle, ‘Race to the Bottom? Transnational Companies and Reinforced
Competition in the Enlarged European Union’ in Bastiaan Van Apeldoorn, Jan Drahokoupil and Laura Hom
(eds), Neoliberal European Governance and Beyond: The Limits of a Political Project (Palgrave Macmillan
2009) 163; Peter M Madsen, ‘Does Corporate Investment Drive a “Race to the Bottom” in Environmental
Protection? A Re-examination of the Effect of Environmental Regulation on Investment’ (2009) 52 Academy of
Management Journal 1297.

31 Michael Blowfield and Jedrzej George Frynas, ‘Setting New Agendas: Critical Perspectives on Corporate Social
Responsibility in the Developing World’ (2005) 81 International Affairs 499.

32 Catherine A Ramus and Ivan Montiel, ‘When Are Corporate Environmental Policies a Form of Greenwashing?’
(2005) 44 Business & Society 377; Andrew Pendleton and others, Behind the Mask: The Real Face of Corporate
Social Responsibility (Christian Aid 2004); Ralph Hamann and Paul Kapelus, ‘Corporate Social Responsibility in
Mining in Southern Africa: Fair Accountability or Just Greenwash?’ (2004) 47 Development 85.

3 Examples in Ronit and Schneider (n 16); Klaus Dieter Wolf and others, The Role of Business in Global
Governance: Corporations as Norm-Entrepreneurs (Palgrave Macmillan 2010); Borzel and Thauer (n 16).

34 David L Richards, Ronald D Gelleny and David H Sacko, ‘Money with a Mean Streak? Foreign Economic
Penetration and Government Respect for Human Rights in Developing Countries’ (2001) 45 International
Studies Quarterly 219; Thomas Cottier, ‘Trade and Human Rights’ (2002) 5 Journal of International
Economic Law 111, 111; Emilie M Hafner-Burton, ‘Trading Human Rights: How Preferential Trade
Agreements Influence Government Repression’ (2005) 59 International Organization 593, 593-96; Robert G
Blanton and Shannon Lindsey Blanton, ‘Human Rights and Trade: Beyond the “Spotlight”” (2007) 33
International Interactions 97, 97-99.
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activities and value chains may result in a ‘race to the top’.>> The debate today is no longer so
much about whether businesses drive either a regulatory ‘race to the bottom’ or a ‘race to the
top’, but rather about why and under which conditions which dynamic predominates.>® There
are some intriguing answers to this question.’” T suggest differentiating generally between
answers that concentrate on external pressure factors working on firms in their strategic environ-
ment, on the one hand, and internal drivers of business social conduct on the other.

2.1. EXTERNAL PRESSURE FACTORS

External pressure factor-oriented explanations for the adoption of labour, social, health and other
human rights by businesses, as well as environmental standards, assume — not unlike the advo-
cates of the ‘race to the bottom’ argument — generally hostile preferences of firms towards regu-
latory standards. Firms are profit-seeking entities; the adoption of voluntary standards such as a
minimum wage or the abolition of child labour is costly. Therefore, if not coerced into it, firms
choose according to external pressure factor-oriented approaches to ignore labour and social stan-
dards — and standards of corporate social responsibility in general. In ‘strong’ consolidated states,
self-regulation by business is therefore usually brought about by ‘legislative threats’: the
so-called ‘shadow of hierarchy’.’® State agencies threaten to regulate, for example, an industry
sector — which, as a reaction to this threat and in order to avoid regulation, engages in self-
regulation. However, in emerging markets, which are often areas of limited statehood as far as
industry regulation is concerned, the ‘shadow of hierarchy’ is not available. The state here is
either unwilling or incapable (because of the absence of regulatory capacity) to set and/or enforce
regulation. In addition, the shadow of hierarchy cast by state agencies over large buyer firms in
the Global North, which incentivises them to engage in self-regulation at home’, does not usu-
ally reach supply chains in the Global South ‘abroad’ — or if it does it is only under exceptional
circumstances.’® Norms and standards of corporate social responsibility concern so-called

35 As indicated by the following sources: Aseem Prakash and Matthew Potoski, ‘Investing Up: FDI and the
Cross-Country Diffusion of ISO 14001 Management Systems’ (2007) 51 International Studies Quarterly 723;
Tanja A Borzel and others, ‘Racing to the Top? Regulatory Competition among Firms in Areas of Limited
Statehood’ in Risse (n 5) 144.

36 Stephen D Cohen, Multinational Corporations and Foreign Direct Investment: Avoiding Simplicity, Embracing
Complexity (Oxford University Press 2007) 5; Layna Mosley and Saika Uno, ‘Racing to the Bottom or Climbing
to the Top? Economic Globalization and Collective Labor Rights’ (2007) 40 Comparative Political Studies 923,
923; Tanja A Borzel, Christian R Thauer and Jana Honke, ‘Conclusion: A Race to the Top?’ in Borzel and Thauer
(n 16) 215, 216.

37For an overview see a recent special issue: Jennifer Griffin and Aseem Prakash (eds), ‘Corporate Social
Responsibility: Initiatives and Mechanisms’ (2014) 53(4) Business & Society.

38 Fritz W Scharpf, Games Real Actors Play: Actor-Centered Institutionalism in Policy Research (Westview Press
1997) 18; Guy Halfteck, ‘Legislative Threats’ (2008) 61 Stanford Law Review 629; Adrienne Héritier and Dirk
Lehmkuhl, ‘The Shadow of Hierarchy and New Modes of Governance’ (2008) 28 Journal of Public Policy 1.
3 For the notion of an ‘external” shadow of hierarchy see Tanja A Borzel and Thomas Risse, ‘Governance Without
a State: Can it Work?’ (2010) 4 Regulation & Governance 113, 114; for more examples of ‘external’ shadows of
hierarchy see Stephen J Kobrin, ‘Sovereignty@Bay: Globalization, Multinational Enterprise, and the International
Political System’ in Alan M Rugman (ed), The Oxford Handbook of International Business (2nd edn, Oxford
University Press 2009) 183, 187-90.
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‘process regulation’.*® Process regulation formulates requirements for the creation of a product
such as a minimum wage, abolition of child and slave labour, energy consumption reduction
in the production process, or recycling. Process regulation is usually distinguished from ‘product
regulation’, which defines the physical attributes of the production output, that is, of a service or
product. Examples of product regulation include measures of quantity and size as well as
quality-related aspects. Unlike product regulation, process regulation cannot be used as an import
barrier under the WTO/GATT regime. That is to say, ‘strong’ states of the EU and the US or
Japan cannot prevent imported goods from the Global South from entering their markets
based on, for example, concerns about the labour conditions in the producing country. In conse-
quence, states in the Global North have no means of forcing (or threatening to force) importing
firms in the Global North to regulate their supply chains in the Global South under the current
world trade regime.*'

Why then would businesses in the Global South nonetheless voluntarily adopt human
rights-related standards and corporate social responsibility policies?** Self-regulation can also
emerge as a reaction to the regulatory vacuum in areas of limited statehood, as this may expose
business activities to extreme uncertainties and risks.** More precisely, under conditions of ‘func-
tional equivalents’* to the shadow of hierarchy, firms may feel particularly exposed to the uncer-
tainties and risks involved in areas of limited statehood. These functional equivalents can
incentivise firms to comply with international or transnational standards of corporate social
responsibility. For example, some firms rely heavily on their brand name reputation, and invest
significantly in marketing campaigns to support their brand name image. In this situation, hon-
ouring human rights and other voluntary standards may serve their aim to create a positive image
of themselves in the eye of the public and consumers. Adhering to high standards may also pro-
vide firms with protection against watchdog NGOs and media campaigns, and consumer protests
against alleged corporate misconduct. NGOs and consumers are thus potential pressure factors in

4 David Vogel, Trading Up: Consumer and Environmental Regulation in a Global Economy (Harvard University
Press 1995) 18.

4l Another question is whether they would want to do this at all. Process standards as barriers of trade could result
in decreased economic growth, and conflict with the vested interests of importing firms in the Global North.

42 Some authors formulate doubts concerning the desirability of such a spread of corporate social responsibility
standards from the Global North to the Global South. To them, corporate social responsibility represents business
interests only or is neo-colonialism in disguise. While I believe that these concerns should be taken seriously, they
are somewhat outside the scope of this article. I am not making any normative claim concerning the desirability of
the new normative order of corporate social responsibility and transnational business governance that I am analys-
ing here. Rather, I am investigating the conditions under which this new order has ‘teeth’, and the implications of
the findings for legal scholars and political scientists. For a critical approach towards corporate social responsibility
see Subhabrata Bobby Banerjee, ‘Corporate Social Responsibility: The Good, the Bad and the Ugly’ (2008) 34
Critical Sociology 51.

43 Renate Mayntz and Fritz W Scharpf, ‘Steuerung und Selbstorganisation in staatsnahen Sektoren’ in Renate
Mayntz and Fritz W Scharpf (eds), Gesellschaftliche Selbstregulierung und politische Steuerung (Campus
1995) 9, 11-12; Tanja A Borzel, Jana Honke and Christian R Thauer, ‘Does it Really Take the State?’ (2012)
14 Business and Politics 1, 3.

44 Borzel and Risse (n 39) 113.
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the strategic environment of firms that may motivate them to adopt costly standards, even in the
Global South and under conditions of limited statehood.*

This argument has been extended to whole value and supply chains, and in this context has
been used for a general redefining of the contested relationship between labour, social and human
rights on the one hand, and international trade on the other. This redefinition goes as follows:*®
NGOs and consumers in countries with strict regulation and a strong emphasis on labour and
human rights (the ‘Western’ world) put pressure on firms to require their entire business opera-
tions — including those in offshore production locations and supply chains — to comply with basic
human rights and labour standards. This pressure from NGOs and consumers makes importing
firms in these ‘Western’ countries source from exporting offshore production locations and
from firms in these locations with a good record on human rights and corporate social responsi-
bility.*” This preference of importing firms, in turn, encourages exporting firms in emerging mar-
kets to adopt high labour standards and lobby their governments to improve human and
employment rights.

This redefinition, which essentially suggests a social-normative entrenchment of global mar-
kets,*® has been invoked to explain why, empirically, an increasing number of macro-quantitative
econometric studies find that labour standards and human rights spread with international trade
and foreign direct investment.*’ It should be mentioned here, however, that this assertion of a
positive relationship between global business operations and human rights is also contested.
Empirically, events such as the recent collapse of a factory in Dhaka referred to above, or reports

4 Deborah L Spar and Lane T LaMure, ‘The Power of Activism: Assessing the Impact of NGOs on Global
Business’ (2003) 45 California Management Review 78; Donald H Schepers, ‘The Impact of NGO Network
Conflict on the Corporate Social Responsibility Strategies of Multinational Corporations’ (2006) 45 Business
and Society 282; Smith (n 24).

46 Brian Greenhill, Layna Mosley and Aseem Prakash, ‘Trade-based Diffusion of Labor Rights: A Panel Study,
1986-2002° (2009) 103 American Political Science Review 669, 672—74; Xun Cao, Brian Greenhill and
Aseem Prakash, ‘Where Is the Tipping Point? Bilateral Trade and the Diffusion of Human Rights’ (2013) 43
British Journal of Political Science 133, 138-43 (Cao).

47We can think of additional and alternative mechanisms to NGO and consumer pressure. Peer pressure in the
context of business associations, for example, is such a mechanism. If standardisation processes provide those
who adhere to a standard ‘club good’-type of advantage, they may also be considered as such an additional or
alternative mechanism. In what follows, however, I will concentrate mainly on NGO and consumer pressure.
The argument concerning peer pressure exerted on firms in the context of business associations still usually pre-
sumes some form of ‘shadow of hierarchy’ looming over an industry (whereas here I am interested particularly in
governance networks in the absence of a regulatory threat). Club good theory in relation to standardisation pro-
cesses has so far mainly been shown to produce insight for environmental and quality related standards (whereas
I focus here on mechanisms which are, potentially, relevant in the area of human rights). For the peer pressure
argument see Ronit and Schneider (n 16). For ‘club good’ theory approaches see Matthew Potoski and Aseem
Prakash, ‘Green Clubs and Voluntary Governance: ISO 14001 and Firms’ Regulatory Compliance’ (2005) 49
American Journal of Political Science 235; Xun Cao and Aseem Prakash, ‘Growing Exports by Signaling
Product Quality: Trade Competition and the Cross-National Diffusion of ISO 9000 Quality Standards’ (2011)
30 Journal of Policy Analysis and Management 111.

“8 John Gerard Ruggie, ‘International Regimes, Transactions and Change, Embedded Liberalism in the Post-War
Economic Order’ (1982) 36 International Organization 379; John Gerard Ruggie, ‘Taking Embedded Liberalism
Global: The Corporate Connection’ in David Held and Mathias Koenig-Archibugi (eds), Taming Globalization:
Frontiers of Governance (Polity Press 2003).

49 Greenhill, Mosley and Prakash (n 46); Cao, Greenhill and Prakash (n 46).
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about slave labour on Thai prawn vessels,*® among many others, point to a negative rather than a
positive relationship between global business operations and human rights. This anecdotal evi-
dence is also backed up by econometric studies that reach different conclusions from those
cited above. These other quantitative studies suggest a neutral or even an outright negative rela-
tionship between international trade and regulatory standards, rather than a positive relation-

51

ship.”! The same can therefore be said regarding the external pressure-factor oriented
explanatory model as can be said regarding the ‘race to the bottom’ argument: it seems to depend
on further context conditions whether the theorised logic unfolds or not. Rather than striving for a
general theory concerning the effects (positive, neutral or negative) of international trade on regu-
latory standards, we should seek to define why and under which conditions international trade
exerts what kind of effects. Recent studies have pointed to the importance of internal drivers

in this respect.
2.2. INTERNAL DRIVERS

Internal driver-oriented studies focus on intra-organisational dynamics, motivations and incen-
tives in order to shed light on why and under which conditions firms show a respect for
human rights and take their social responsibilities seriously.> Analytically, the main difference
from external pressure-based analyses is that internal driver-oriented analyses take into consider-
ation the possibility of varying preferences of firms in relation to human rights and voluntary
standards. External driver-based studies assume — not unlike the ‘race to the bottom’ argument
— that profit-maximisation and the establishment of social and environmental standards are gen-
erally incompatible (see above). Indeed, there are many examples to illustrate this assumption,
such as the textile factories that operated in the factory building that collapsed in Dhaka. In
such cases only strong and continuous pressure from NGOs and consumer boycotts can possibly
make them respect human rights, if at all. Internal driver-oriented analyses do not deny the
importance of such external pressure factors in cases like this; however, they argue that external
pressure factor-based analyses do not give us the full picture.

30 Kate Hodal and others, ‘Globalised Slavery: How Big Supermarkets are Selling Prawns in Supply Chain Fed by
Slave Labour’, The Guardian, 10 June 2014, http:/www.theguardian.com/global-development/video/2014/jun/10/
slavery-supermarket-supply-trail-prawns-video.

3! Bruce London and Robert JS Ross, ‘The Political Sociology of Foreign Direct Investment: Global Capitalism
and Capital Mobility, 1965-1980° (1995) 36 International Journal of Comparative Sociology 198, 212; John P
Tuman and Craig F Emmert, ‘The Political Economy of U.S. Foreign Direct Investment in Latin America’
(2004) 39 Latin America Research Review 9, 9; Emilie M Hafner-Burton, ‘Right or Robust? The Sensitive
Nature of Repression to Globalization’ (2005) 42 Journal of Peace Research 679, 679-81.

32 Assem Prakash, Greening the Firm: The Politics of Corporate Environmentalism (Cambridge University Press
2000); Neil Gunningham, Robert A Kagan and Dorothy Thornton, Shades of Green: Business, Regulation, and
Environment (Stanford University Press 2003); Jennifer A Howard-Grenville, Corporate Culture and
Environmental Practice; Managing Change at a High-technology Manufacturer (Edward Elgar 2007),
Dashwood (n 12); Christian R Thauer, ‘Goodness Comes from Within: Intra-organizational Dynamics of
Corporate Social Responsibility’ (2014) 53 Business & Society 483; Thauer (n 12).
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To illustrate the point, I will present a set of cases involving textile and automotive firms from
South Africa, and their fight against HIV/AIDS in the workplace.>® The cases are based on my
own field research — mostly semi-structured personal interviews with managers, factory workers,
union representatives, NGOs, government agencies, journalists, activists and researchers. The
interviews were conducted between 2006 and 2008, during four extended research trips to the
country. In addition, the information revealed in the interviews was updated during a research
trip in summer 2013. The interviews I held were (mostly) recorded and transcribed; where this
was not possible, I wrote detailed field notes directly after the interview.>*

Why choose these firms and their HIV/AIDS programmes? The two industry sectors are par-
ticularly apt for an analysis of the drivers of corporate social responsibility as they are very dif-
ferent. The automotive industry illustrates high degrees of fixed capital and high barriers to
market entry, high-tech production, high productivity, skilled labour, and a technically complex
production output. The textile industry, by contrast, stands out for its relatively low capital invest-
ment, low market-entry barriers, low productivity, high labour intensity, and relatively simple
products. Hence, if an argument for internal drivers of corporate social responsibility holds for
cases in both industries despite their differences, this indicates the validity and explanatory
power of this argument. In addition, the two industry sectors are particularly relevant for the eco-
nomic development of developing countries. Hosting a textile industry is generally regarded as a
“first step’ to industrialisation and modernisation for developing countries, whereas the automo-
tive industry is considered as the ‘next step’ afterwards, as it is associated with technological
upgrading and middle class jobs. South Africa is one of the countries that is most heavily affected
by HIV/AIDS,> with an adult prevalence rate of about 18 per cent.’® Though the country has
always had world-class hospitals and universities, only a small percentage of wealthy citizens
— among which ‘whites’ are grossly over-represented — can afford to pay for the private health
care insurance that guarantees access to adequate treatment in these top institutions. Until
today most South Africans, particularly those in the predominantly black townships, are notori-
ously under-supplied with medical services.’” Many do not have access to the most basic medical
assistance. Drug coverage for persons suffering from AIDS is an estimated 20 per cent nation-
wide, although it is much lower in the townships. Under township conditions, HIV is therefore

33 They are published in Thauer (n 12) ch 4.

54 The data was analysed according to the indicators developed for the measuring of the dependent and independ-
ent variables (see below), and numerous control variables, alternative explanatory factors and potentially important
features of firms and their environment.

35 Christian von Soest and Martin Weinel, ‘The Treatment Controversy: Global Health Governance and South
Africa’s HIV/AIDS Policy’ in Wolfgang Hein, Sonja Bartsch and Lars Kohlmorgen (eds), Global Health
Governance and the Fight against HIV/AIDS (Palgrave Macmillan 2007) 202, 202.

36 UNICEF, ‘South Africa: Statistics’, 31 December 2013, http:/www.unicef.org/infobycountry/southafrica_
statistics.html.

S7Rob Steward and Marian Loveday, ‘The Operational Plan: Implementation of the Antiretroviral Therapy
Component’ [2005] South African Health Review 224; Martin Weinel, ‘AIDS — Policy in South Africa:
Between Denial and Action: Working Paper’, German Overseas Institute, 2005; Nicoli Nattrass, Mortal
Combat: AIDS Denialism and the Struggle for Antiretrovirals in South Africa (University of KwaZulu and
Natal Press 2007).
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still often a death sentence in South Africa: untreated, it leads to rapid deterioration of the phys-
ical condition, and to an early outbreak of AIDS. Not surprisingly, therefore, the intense spread of
HIV/AIDS throughout the country from the early 1990s created an unprecedented health crisis
shortly afterwards among township inhabitants, who are also the main blue-collar workforce
in the country. This health crisis was soon transformed into a major social and economic crisis,
which today severely affects family and community life, gender relations, and the productivity of
business entities.*®

Crossley Carpets is a firm that produces hotel carpets for large chains such as the Hilton and
Marriott in Durban, KwaZulu Natal.> In light of the emerging health crisis in the country, the com-
pany decided to provide comprehensive HIV/AIDS-related health care services for its employees
and their families. It has an on-site clinic that employs specifically trained nurses and arranges vis-
its by doctors. It hands out immune boosters to employees who have contracted HIV and educates
them on how to avoid an outbreak of AIDS. What is more, the clinic treats the so-called ‘secondary
diseases’ of HIV/AIDS such as tuberculosis, organises sex education training and awareness-
raising campaigns, and distributes condoms and information pamphlets among employees.

What is remarkable about this case is that Crossley Carpets was not facing any external pres-
sures when it decided to confront the problem of HIV/AIDS; nor was the firm pushed by con-
sumers, nor forced by government, NGOs, unions or associations. Instead, it decided to fight
the disease to protect the rare skills on which its production depends.®® It thus did so for
intra-organisational, internal reasons. The firm invests significantly in the training of employee
skills, which are not directly available on the South African labour market and without which
the business could not survive. As the company’s Human Resources Director explains, ‘the skills
that we require here, most of them cannot be found or recruited from anywhere because we use
specialized machines. Hence, the difficulty with respect to a high prevalence rate of HIV/AIDS is
that you will be losing some very good, experienced workers that have attained these unique
skills. The HIV/AIDS program is one way of trying to retain these skills’.%!

Crossley Carpets thus has an intrinsic motivation to provide health services for its employees.
This intrinsic motivation is based on economic rationale. The firm needs the unique skills of
experienced employees; it cannot afford to lose them, and therefore provides high-level health
services for them.

262

On a more general level, what this case illustrates is ‘asset specificity’®* in the employment

relationship as an internal driver of a business entity’s social conduct.®® Asset specificity refers

8 Linette Ellis and Jenny Terwin, The Impact of HIV/AIDS on Selected Business Sectors in South Afiica, 2004
(Bureau for Economic Research, Stellenbosch University 2004); Mandy Rambharos, ‘Managing HIV/AIDS at
Eskom: A Non-negotiable for Business Sustainability’ (2005) 18 Journal of Corporate Citizenship 25; Edith
Mukudi and Stephen K Commins, HIV/AIDS in Africa: Challenges & Impact (Africa World Press 2008).

% For further details of this case see Thauer (n 12) Ch 4.

0 ibid.

¢! ibid 95.

2 Oliver E Williamson, Markets and Hierarchies: Analysis and Antitrust Implications: A Study in the Economics
of Internal Organization (Free Press 1975) 26.

3 Thauer (n 12) Ch 1.
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Full HIV/AIDS policy:
+ medical treatment on
Western (i.e. above SA)
Full : : :
level, including family of
Programme employees: ARVs, immune
boosters, regular checks
and counselling, nutrition,
ey psychological assistance

_Case 2: Sh [auto supplier) Case 1: S& (auto supplier)

Proactive Comprehensive HIV and AIDS policy on 54
Policy level: medical treatment, including ARVS

and immune boosters, according to SA
standards paid by firm - also for uninsured;
access to treatment and medication better
and easier than in public hospitals

Case 7: CC (textile manufacturer) case 5: FE {auto supplier)
Full HIV palicy, including medical treatment and assistance,
immune boosters, vitamins etc. paid by firm also for
uninsured; also counselling, testing, condom distribution,
education. However, ARVs are not distributed in-house, but
through public or tripartite hospitals, in which employees
get preferential treatment.

Case 3: Fe (auto supplier).
Partial HIV policy, including an occupational health nurse trained on HIV:
Policy awareness raising, counselling, testing, condom distribution, education,

However, ARVs and immune boosters are not distributed in-house, but
through public or tripartite hospitals, in which employees get
Case 4: AL (auto supplier) al tr

Case 9: DBA (textile manufacturer)

Case 5: V (auto supplier)

Rudimentary Rudimentary HIV policy: policy is on the boeks, condoms are distributed,
Policy and sometimes awareness raising takes place by externals. However, no
major support by management, no ownership by firm

o Policy Mo HIV palicy, neither an
the books nor in practice
Case 6: CS (auto supplier)

Figure 1: Variation of HIV/AIDS programmes among car and textile firms in South Africa
Source: Thauer (n 12) Ch 4.

to investments that, once made in support of a task, would subsequently lose productive value if
redirected to support another task. Applied to labour relations within firms, asset specificity refers
to investments by firms in training schemes that teach employees skills that are difficult to come
by on the labour market — as in the case of Crossley Carpets.®* Such investments motivate firms
to adopt high social, labour and health standards and become frontrunners in promoting human
rights.

To demonstrate this claim further, consider the following sample of firms, taken from the
research I conducted in South Africa referred to above.®® The firms consist of four large (S4,
Sh, Fe and AL) and three small to medium-sized (FE, V and CS) suppliers in the automotive
industry — and two medium to large textile firms (CC and DBA).%® Figure 1 maps them according

%4 With regard to the operationalisation of asset specificity as an independent variable, it is conceptualised as con-
sisting of two dimensions: the level of investments and their uniqueness. In the first dimension, the analysis meas-
ures the proportion of the workforce that receives training and the frequency and duration of training, as well as the
personnel allocated for training. In the second dimension the assessment considers the number of personnel that a
firm dedicates to the task of finding new employees and the time spent on headhunting for newcomers, and/or
the availability of the skills level the production process requires from employees on the labour market: ibid
Ch 4.

% ibid.

% To guarantee anonymity I have abbreviated their names.
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to the degree to which they fight HIV/AIDS in the workplace and provide comprehensive HIV/

AIDS-related health services for employees.®’

It illustrates a stark variation among South
African-based firms in respect of their engagement in the fight against HIV/AIDS. Some firms
(such as the auto supplier CS) do not take any measures at all, while others (such as Sh) offer
comprehensive health services to employees.

The set of firms illustrated in Figure 1 was chosen according to the principles of a y-centred
research design.®® Y-centred designs select cases on the dependent variable ‘y’ (here, HIV/AIDS
programmes), while at the same time excluding commonly known independent variables as
explanations (such as NGO and consumer pressure). They are thus puzzles in the sense that
they illustrate variation that seems inexplicable in view of the literature. This invites innovative
theoretical and empirical inquiries into the causes of the variation.

What is important concerning the set of cases illustrated in Figure 1, therefore, is that the dif-
ferences among the firms in terms of their HIV/AIDS workplace programmes cannot be
explained easily in light of any of the known explanatory factors mentioned in the literature.
More specifically, my empirical investigation of the firms revealed that none of them faced
any pressure or demands from NGOs, worker organisations, civil society groups, government
agencies or local communities to address the issue of HIV/AIDS in the workplace. Hence,
with regard to external pressure factors, no explanation for the differences illustrated in the
chart is available. There are, however, other potential explanations: the size of the firms could
be a factor, given that the firms in Figure 1 differ to some extent in this respect.®® Size determines
the relative costs per employee in an HIV/AIDS-related health care scheme. Such programmes
require investment in infrastructure, such as a clinic and medical personnel, and larger firms
can use this infrastructure more efficiently. Therefore relative costs decrease with an increase
in the size of the firm. However, a closer look at the nine cases reveals that firm size cannot
account for the overall variation. For example, AL is a relatively large auto supplier, whereas
V is a much smaller car firm.”® According to the factor of firm size, AL should have the more
demanding HIV/AIDS programme. However, V’s scheme is more sophisticated and comprehen-
sive than that of AL. Another example that demonstrates that firm size does not explain the

7 With respect to the operationalisation of these programmes and activities as the dependent variable 1 concentrate
on the practices of firms. These have two dimensions. The first entails disease prevention measures: free condom
distribution, safer-sex campaigns, training that aims to prevent the spread of the disease or disease-related stigma-
tisation. The second dimension refers to the assistance and support that employees receive should they have
already contracted HIV. Such assistance ranges from disease management — making appointments with doctors,
harmonisation of treatment with work plans, etc — to free treatment of secondary diseases, provision of immune
boosters and anti-retroviral (ARV) therapy on the level to which only privately insured patients typically have
access: Thauer (n 12) Ch 3.

%8 Gary King, Robert O Keohane and Sidney Verba, Designing Social Inquiry: Scientific Inference in Qualitative
Research (Princeton University Press 1994) 141-43; Steffen Ganghof, ‘Vergleichen in qualitativer und quantita-
tiver Politikwissenschaft: X-zentrierte versus Y-zentrierte Forschungsstrategien’ in Sabine Kropp and Michael
Minkenberg (eds), Vergleichen in der Politikwissenschaft (VS Verlag 2005) 76.

% Krishna Udayasankar, ‘Corporate Social Responsibility and Firm Size’ (2008) 83 Journal of Business Ethics
167; Borzel, Thauer and Honke (n 36) 222.

70 Whereas AL has about 1,000 employees in South Africa, V has 60-70 employees.
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variation in Figure 1 is the textile firm Crossley Carpets (CC). The firm is smaller in comparison
with the auto firms Fe and AL,”" but it operates a workplace programme on a higher level than
those of Fe and AL. Firm size also cannot explain why firms of similar size engage differently in
the fight against HIV/AIDS: for example, CS is roughly as large as FE and V and all three are car
suppliers.”> However, while FE has a strong programme, CS has no programme at all — and V is
somewhere in between both firms in this respect.

A further factor that potentially accounts for the firms’ HIV/AIDS programmes concerns the
‘problem pressure’ they experience. Based on the difference in prevalence rates of HIV/AIDS in
their factories, the firms may not be similarly inclined to see the need to fight the disease. FE, CS
and V confront prevalence rates of about 15-20 per cent among their workers, Crossley Carpets
and DBA more than 20 per cent, and S&, Sh, Fe and AL an estimated 10 per cent.”> However, the
variance in the HIV/AIDS programmes within these three groups turns out to be almost as stark
as that between firms that differ with respect to ‘problem pressure’. FE, for example, runs a rela-
tively strong workplace programme, whereas CS — which is similarly affected by the disease —
does not have a programme at all. Similarly, Crossley Carpets is a firm that demonstrates a strong
approach in response to the disease. By contrast, DBA shows a weaker approach, despite a simi-
larly high prevalence rate. Hence, it is not prevalence rates per se which explain why and under
which conditions firms fight HIV/AIDS. While a minimum level of problem pressure is certainly
a precondition for such health schemes to emerge, it cannot explain the variation among such
programmes illustrated in Figure 1.

The study from which these cases are taken considers many more potential factors. It shows
that ultimately the firms” HIV/AIDS workplace programmes bore down to asset specificity.
Those firms that depend on their employees’ rare skills, and which have invested in training
schemes to create these skills, are the firms that fight HIV/AIDS in the workplace. More precise-
ly, we find the level of investment in such training programmes reflected in the degree to which
the firms actively fight HIV/AIDS among employees, and offer workers comprehensive health
services. Figure 2 illustrates this relationship between asset specificity and HIV/AIDS workplace
programmes. Taken together, the nine cases display, more or less, a linear relationship between
asset-specific investments in employee skills and HIV/AIDS workplace programmes.”

To summarise, business behaviour in relation to regulatory standards varies, and is driven by
a whole set of motivational factors, external and internal to the organisation of the firm. We can
broadly differentiate between firms that lack intrinsic motivation to respect human rights and their
corporate social responsibilities and those that have such an intrinsic motivation on account of
internal drivers. The former have to be coerced into compliance, whereas for the latter corporate

7! Fe employs 2,200 persons in South Africa; CC has 500 employees.

72 They have between 50 and 100 employees.

73 See Thauer (n 12) Ch 4.

74 The slight deviation of the cases from an ideal linear relationship can be traced back to the differences in size
among the firms. While firm size cannot explain much of the overall variation in Figure 1 — and is by itself also not
a factor that motivates firms to embrace corporate social responsibility — it enhances or diminishes the effects of
asset specificity: the larger the firm, the stronger the effect of asset specificity.
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Figure 2: Asset specificity in relation to HIV/AIDS programmes
Source: Thauer (n 12) Ch 4.

social responsibility is part of their profit-making strategy. Keeping in mind these considerations
about firm behaviour in relation to regulatory standards, I will now review literature and research
in the field of political science that is directly concerned with transnational governance networks.

3. TRANSNATIONAL (GOVERNANCE NETWORKS

The evolution of explanations of business behaviour in relation to regulatory standards, described
above, is important for an understanding of the discipline’s current research into and literature on
transnational governance networks. Historically, transnational governance networks have
evolved since the 1990s as a result of concerns over corporate misconduct. The founding of
the Global Compact — the aim of which was to give global business operations a ‘human
face’ and to align globalisation with societal concerns for human rights and the environment —
illustrates this original motivation.” Transnational governance networks thus were initially insti-
tutions that defined norms, rules and standards for globalised business. For a long time political
scientists concentrated primarily on firms as the addressees and rule takers of the norms

75 Secretary-General Kofi Annan, ‘Secretary-General Proposes Global Compact on Human Rights, Labour,
Environment, in Address to World Economic Forum in Davos, 1 February 1999’, UN Press Release SG/SM/6881.
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suggested by these networks in order to explain the conditions under which these networks
exerted effects on firm behaviour, as referred to earlier.

Recently, however, there has been a growing awareness that the relationship between firms
and transnational governance networks is, in reality, more complex. Businesses are not just
norm takers and addressees of governance initiatives and networks. They are also norm makers
and ‘norm entrepreneurs’,’® and in this context are constitutive nodes and drivers of transnational
governance networks. The example of Mercedes Benz in East London, in the Eastern Cape prov-
ince of South Africa, is illustrative in this respect. On account of its dependence on specialised
skills, the firm has taken on the fight against HIV/AIDS — and not only in the workplace but in
the whole locality in which it is set.”” The company cooperates with various development agen-
cies, local government, associations, NGOs and suppliers in a large-scale project that, as a first
step, developed a model of an HIV/AIDS workplace programme. The firm then worked with its
suppliers and small to medium-sized businesses in East London in order to diffuse this model of
the programme in the local value chain. It also ‘uploaded’ the model to the global level in the
context of the Global Business Coalition on HIV/AIDS and the World Economic Forum’s
Global Health Initiative, participating in defining a globally applicable standard for HIV/AIDS
workplace programmes.” Clearly, Mercedes Benz here is not the addressee of a transnational
governance network; the company is instead a constitutive part of this governance network,
and participates in norm making and acts as norm entrepreneur. It is this latter role of business
as norm maker and entrepreneur that has inspired much of the new important research and litera-
ture on transnational governance networks. I will focus here on two particular strands of research,
which have recently led to the publication of special issues in relevant journals.

The first strand of research concerns the effectiveness of collective goods provision by trans-
national governance networks in areas of limited statehood.” This research is interested in the
conditions under which material or quasi-material goods and services, such as health care, can
be provided by transnational networks of governance in contexts in which state institutions
fail to do so. For example, when are governance networks such as that of Mercedes Benz in
East London successful, and when do they fail?®® The second strand investigates the complexity,

76 Flohr and others (n 16).

77 Christian R Thauer, ‘Coping with Uncertainty: The Automotive Industry and HIV/AIDS Governance in South
Africa’ in Tanja A Borzel and Christian R Thauer (eds), Business and Governance in South Afiica: Racing to the
Top? (Palgrave Macmillan 2013) 45; Jana Honke and Christian R Thauer, ‘Multinational Corporations and Service
Provision in Sub-Saharan Africa: Legitimacy and Institutionalization Matter’ (2014) 27 Governance 697.

78 See GBCHealth, ‘About GBCHealth’, http:/www.gbchealth.org/about/what-we-do.

7 See the recent special issue in Stephen Krasner and Thomas Risse (eds) (2014) 27(4) Governance.

80 Success can be defined in different ways. In its narrowest sense, it refers to efficacy — that is, that the respective
governance programme is effectively implemented. In a wider sense, we can also think of success in terms of
effectiveness as the (intended) behavioural changes a governance programme brings about in the target group.
Finally, success refers to the impact the governance programme makes on the intended contribution to the problem
it tackles. I refer here to the minimum definition of success: efficacy. If programmes are not efficacious, they can-
not be successful in any other way.
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fragmentation and interaction of transnational governance networks.®! We are confronted today
with a plethora of such networks in the area of human rights and labour and social policies.??
What explains this fragmentation and what are its consequences for the legitimacy, effectiveness
and viability of governance as an approach to social ordering? I argue that both strands of
research show that in practice transnational governance networks confront existential norm
and power conflicts that potentially undermine their standard setting and problem solving capaci-
ties. It is for this reason that I argue that transnational governance networks are in need of
meta-governance.

3.1. CoLLECTIVE GOODS PROVISION IN AREAS OF LIMITED STATEHOOD

When businesses take over governance functions in an area of limited statehood, does this mean
that they will also succeed in fulfilling these functions? A main factor for the likelihood of suc-
cess or failure is, according to a recent special issue in Governance 27(4), the level of complexity
involved in the governance task.®* Complexity refers to the degree to which collective goods pro-
vision requires continuous, reiterated interaction, and the number of actors that need to be co-
ordinated in order to successfully govern. The classical example of a ‘simple’ governance task
is a one-shot vaccination campaign, which contributes to the collective good of ‘public health’,
and can be relatively easy to organise. The less complex the governance task, the more likely it is
to succeed.

An example of a complex governance task is the fight against HIV/AIDS,** which requires
continuous medical intervention and coordination efforts with a whole host of actors. Patients
have to be convinced to test for HIV/AIDS and, following a positive test, be willing to be treated.
This not only requires the cooperation of patients but also of their families and communities.
Moreover, medical staff in clinics must be trained so that they are able to diagnose the discase
and effectively treat it. Fighting the disease also involves prevention measures, such as sex edu-
cation programmes in schools, at the workplace, and in public. The efficacy of governance net-
works such as that of Mercedes Benz in East London is therefore not at all self-evidently positive.
The higher the level of complexity, the greater the number of actors that have to be continuously
coordinated — as in the case of Mercedes’ attempt to fight HIV/AIDS — with the result that

81 See the recent special issue in Burkhard Eberlein and others (eds) (2014) 8(1) Regulation & Governance; see
also Burkard Eberlein and others, ‘Transnational Business Governance Interactions: Conceptualization and
Framework for Analysis’ (2014) 8 Regulation & Governance 1.

82 Kenneth W Abbott and Duncan Snidal, ‘The Governance Triangle: Regulatory Standards Institutions and the
Shadow of the State’ in Walter Mattli and Ngaire Woods (eds), The Politics of Global Regulation (Princeton
University Press 2009) 44, 44.

83 Krasner and Risse (n 79). Apart from complexity, the special issue highlights institutional design and legitimacy
— defined as the acceptance level of the underlying governance norms (see discussion below) — as crucial factors.
With regard to complexity see also Charles Perrow, Complex Organizations: A Critical Essay (Scott, Foresman
and Co 1972); Kathleen A Getz, ‘The Effectiveness of Global Prohibition Regimes: Corruption and the
Antibribery Convention’ (2006) 45 Business & Society 254; Marco Schiferhoff, ‘External Actors and the
Provision of Public Health Services in Somalia’ (2014) 27 Governance 675.

84 Honke and Thauer (n 77).
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conflicts of interest and, consequently, collective action problems are likely to emerge.® Indeed,
on at least two levels transnational governance networks confront norm and power clashes that
can make coordination for collective goods provision ineffective, particularly when the govern-
ance task is complex. One concerns the interaction with local communities; the other with gov-
ernment agencies of the host country of the governance network.

With regard to local community interaction,®® governance networks are usually oriented
towards international norms and standards. However, these may clash with local norms, the cul-
ture, tradition, routines and power structures of those local communities, which are often the
designated beneficiaries of international norms and standards. Consider the example of one of
Nike’s supplier factories in China in 2008.8” The sportswear brand had effectively imposed strict
labour standards on this supplier; these standards regulated and limited working hours. Hence,
the workers in the supplier factories did not normally work more than eight hours per day, in
exceptionally busy times ten hours (in return for compensation), and for not more than five
days per week. In the context of China, this (self-) regulation is considered to be rather excep-
tional: it is not uncommon for employees in the textile industry to work 15-hour days, six or
seven days per week. According to many observers, workers in the Nike supplier factories
often secretly took on a second part-time job in another factory — so that they still effectively
worked for 15 or more hours per day, seven days per week. In so doing they undermined
Nike’s efforts to encourage workers to regenerate after their day’s work in Nike’s supplier fac-
tory, and to impress the core labour standards set by the ILO. The case thus illustrates a situation
in which the designated beneficiaries of workers’ rights actually had a different perception of
what is beneficial to them, and what is their right to do. From their perspective, economic devel-
opment is the main priority, and their right to work is more important than the welfare concerns
held by Western countries.®®

HIV/AIDS workplace programmes in South Africa represent another example that illustrates
conflicts between business and the local community. Many firms that offer sophisticated work-
place programmes to their employees are frustrated by the low participation rates in these
schemes. Employees frequently resist the programmes because of the stigmatisation associated
with the disease in their community.®® Prevention and treatment regimes for HIV/AIDS have
put established gender relations, sexual identities and traditional power structures (such as the
status of traditional healers) into question. They also clash with local power structures. In

85 The assumption of this argument is that the more actors are involved in close and reiterated cooperation, the
higher the probability of value, norm and power conflicts, which make up for collective action problems.

86 Ralph Hamann and others, ‘Local Governance as a Complex System: Lessons from Mining in South Africa,
Mali and Zambia’ (2005) 18 Journal of Corporate Citizenship 61; Uwafiokun Idemudia and Uwem E Ite,
‘Corporate—Community Relations in Nigeria’s Oil Industry: Challenges and Imperatives’ (2006) 13 Corporate
Social Responsibility and Environmental Management 194; Judy N Muthuri, Jeremy Moon and Uwafiokun
Idemudia, ‘Corporate Innovation and Sustainable Community Development in Developing Countries’ (2012)
51 Business & Society 355.

87 See Thauer (n 12) Ch 6.

88 ibid.

89 ibid.
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townships, traditional healers have important positions; they see their social status and income
threatened by the company schemes and sometimes actively advocate against the health services
being offered. As a result, those who have contracted HIV/AIDS often remain untreated, thus
rendering the company workplace programmes ineffective.

However, when firms take over governance functions, norm and power conflicts may not only
emerge in relation to local communities, but also with the local, provincial or national govern-
ment.”® South Africa’s HIV/AIDS crisis is again illustrative here — or, more precisely, two
cases taken from this crisis. One is the case of Mercedes Benz in East London; the other is of
a multinational car firm in Durban. The cases illustrate the varying intensities of conflict between
the firms’ initiatives and the national government in the firms’ attempts to provide HIV/
AlIDS-related services in the communities of East London and Durban. In Durban, a large
Japanese multinational car manufacturer attempted to organise a collective response to the
HIV/AIDS pandemic between 2001 and early 2003.°! As in the case of Mercedes Benz, the
firm’s business model is based on skills that are not readily available on the local labour market.
The firm therefore offers training to its employees. At the time of the governance network, how-
ever, HIV/AIDS prevention and treatment not only had capacity problems on the part of the state;
the attempt by the Japanese multinational was also resisted by leading figures of the early Thabo
Mbeki government, which was in power during that time and opposed the so-called ‘international
scientific consensus’ on HIV/AIDS.” This consensus is based on the fact that HIV causes AIDS
and medical treatment prolongs the time span between the infection with HIV and the outbreak of
AIDS. The South African government publicly denied the connection between HIV and AIDS,

and was openly hostile towards any medical approach to the disease.”

A key figure in the
official denial of the international scientific consensus was the health minister, Manto
Tshabalala-Msimang, who proposed garlic, lemon juice and beetroot as remedies for AIDS.
President Mbeki himself also attacked anyone in South Africa who questioned his ‘denialist’ pos-
ition. In this context of denial the Japanese multinational initiated a multi-stakeholder partnership
for HIV/AIDS prevention and comprehensive treatment, composed of the local municipality, the
University of KwaZulu Natal and the local chamber of commerce. The partners successfully
applied for funding in 2002 from the Global Fund to fight HIV/AIDS, tuberculosis and malaria.
The project was to be rolled out throughout the local business world and from there to the local
community in 2004, and would have provided full medical services for HIV/AIDS, including
antiretroviral treatment. The project was based on the norms for public health programmes for
HIV/AIDS of the World Health Organization and the Global Fund itself. It was therefore

%0 On the interaction between firms and governments see a recent special issue: Aseem Prakash and Jennifer
Griffin (eds), ‘Corporate Social Responsibility, Multinational Corporations, and Nation States’ (2012) 14(3)
Business and Politics.

°! For details see Honke and Thauer (n 77).

92 Weinel (n 57); Nattrass (n 57).

93 Celia W Dugger, ‘Study Cites Toll of AIDS Policy in South Africa’, The New York Times, 25 November 2008,
http:/www.nytimes.com/2008/11/26/world/africa/26aids.html?_r=1&hp; ‘Don’t Call Me Manto’, BBC News,
14 September 2000, http:/news.bbe.co.uk/2/hi/africa/924889.stm.
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inevitably in conflict with the position held by the Mbeki government. When central government
realised that Durban would implement this project, it insisted — at the last minute before funds
were released by the Global Fund — on taking full control of the budget and the content of
the programme. As a result, the Japanese multinational and its partners withdrew for fear of
becoming involved in a project dominated by the Mbeki government, and of consequently
being held accountable for the foreseeable misuse of Global Fund money. This transnational gov-
ernance network had therefore run into norm and power conflicts with the national government of
South Africa, which resulted in the failure of the project and the entire network. In the end, no
governance services were provided. Hence, it seems that transnational governance networks, in
order to be efficacious, need to be legitimate in the eyes of the government. A clash of norms
between the governance network and the government, such as occurred in this case, will other-
wise become a power conflict and in the process destroy the network.

The second case — Mercedes Benz in East London — further illustrates the assertion that norm
and power clashes with government agencies are decisive for the efficacy of governance net-
works. By 2004, the South African government had come under international and domestic pres-
sure over its ignorance towards the disease and its failure to fight it effectively.” In particular, the
civil society pressure group Treatment Action Campaign (TAC) organised broad public resist-
ance against the Mbeki government’s policy. The TAC and increasing international isolation
forced Mbeki into an agreement imposed on him by his own party, under which he was
required to abstain from any public debate on HIV/AIDS. The TAC also put pressure on the
cabinet to draft a new government programme, which resulted in the Operational Plan for
Comprehensive HIV and AIDS Care, Management and Treatment for South Africa. In addition,
the Constitutional Court ruled that the government had to provide antiretroviral drugs to prevent
the infection of newborns.”® This ruling established the international scientific consensus towards
the disease as the only acceptable approach in South Africa; therefore, when then US President
Clinton offered a team of experts to help the country put together a national treatment plan, Mr
Mbeki agreed, and a team was sent in 2004 to implement the Operational Plan.*®

Since then the South African government has accepted, and even supported, international
help to fight HIV/AIDS. The case of Mercedes Benz in East London reflects this new context.
Having rolled out its workplace programme successfully since the early 2000s, the firm decided
in 2006 to organise a multi-stakeholder partnership. This partnership made the strategic decision
to include the National Ministry of Health in order to achieve the buy-in of the national
government. It also included local institutions, the DEG (Deutsche Entwicklungs und
Investitionsgesellschaft — a German development agency) and the Border Kai Chamber of
Commerce (BKCC).”” The aim of the project was to develop and then diffuse HIV/AIDS work-
place policies among small and medium-sized businesses, many of which were suppliers for

%4 David Dickinson and Duncan Innes, ‘Fronts or Front-Lines? HIV/AIDS and Big Business in South Africa’
(2004) 55 Transformation: Critical Perspectives on Southern Africa 28, 29-32.

%5 Nattrass (n 57) 43-48.

% Dugger (n 93).

7 See the website of Siyakhana Health Trust, http:/www.siyakhana.com/page.php?id=9.

https://doi.org/10.1017/50021223715000084 Published online by Cambridge University Press


http://www.siyakhana.com/page.php?id=9
http://www.siyakhana.com/page.php?id=9
https://doi.org/10.1017/S0021223715000084

212 IsRAEL Law REVIEW [Vol. 48:2

Mercedes. More than 26,000 people have gained access to health care services through this sup-
plier initiative alone, in addition to another 30,000 who have gained access in the context of the
company’s programme for its own workers and their families.”® The project also offers training
for medical personnel in local clinics in order to improve the public health services in relation to
HIV/AIDS, it coordinates with sex education programmes in schools, and assists local commu-
nities affected by the disease in other ways.

This attempt to contribute to the provision of HIV/AIDS-related health care services has been
relatively successful. Compared with the previous case, the precondition for this effective roll-out
was that the South African government had moved from denial to a position closer to the inter-
national scientific consensus on which the Mercedes scheme was built, and that Mercedes made a
conscious decision to actively involve the national government from the very start of the project.
The two cases show the importance of the interactions of transnational governance networks with
governments, and that norm and power conflicts are, positively and negatively, decisive for the
efficacy of service delivery.

Governance networks are thus in need of meta-governance. Most networks so far have
focused exclusively on their main mission: the provision of a specific service or the promotion
of certain rights or standards. However, this sole focus on substantive policy goals may under-
mine the legitimacy, effectiveness and — as in the case of the network set up by the Japanese
multinational in Durban — the very existence of governance networks, given that the norms on
which they are based often clash with those held by local communities and governments. This
raises the question of whether governance networks could or should be embedded or provided
with secondary governance rules that stipulate a requirement for coordination with relevant stake-
holders so that conflicts can be dealt with and resolved before they break out.

Apart from conflict resolution, such meta-governance rules could also help in facilitating
solutions to problems of redistributional justice. When firms such as Mercedes Benz organise
the provision of health services in East London, this is certainly to the advantage of those living
there. However, in so doing, the firm is allocating resources — not just its own resources, but also
those of the cooperation partners in the governance network. In the case of Mercedes Benz, sev-
eral development agencies, local government and the national government dedicated organisa-
tional and financial support to the company’s governance network. Resources of organisations
are, however, limited. Firms will naturally plan to dedicate these limited resources to governance
projects that help to improve their immediate business environment. If, for example, a firm’s pro-
duction and value chain depends on unusual skills and investment in training programmes which
are threatened and undermined by HIV/AIDS, governance schemes will fight the disease in the
workplace and the community in which the firm is located. The implication is, however, that
locations and communities where firms cluster will receive a disproportionate share of govern-
ance services and resources. In more remote areas, far removed from industrial centres, business-
driven governance networks are unlikely to emerge; yet, they may be needed. Transnational

8 Jo Lorentzen, Multinationals on the Periphery: DaimlerChrysler South Africa, Human Capital Upgrading and
Regional Economic Development (HSRC Press 2006) 8.
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governance networks driven by business thus potentially create problems of distributional justice,
which in turn point to the need for meta-governance rules to coordinate a just and fair distribution
of the activities of different governance networks across a policy space. To summarise, trans-
national governance networks are in need of meta-governance — that is, rules that facilitate co-
ordination and conflict resolution within (that is, between firms, local communities,
governments and other stakeholders) and between different governance networks.

3.2. FRAGMENTATION AND COMPLEXITY

Transnational governance networks have proliferated enormously in the last decade and a half,
particularly in the area of human rights. The emerging system of governance — that is, the evolv-
ing governance architecture — has rightly been described as ‘polycentric’,” fragmented and com-
plex.!% In some of the literature, this complexity is discussed positively, as a feature of the new
transnational governance architecture that can enable rule-making and implementation to be more

effective and legitimate than in the context of interstate ‘old governance’!'®!

regimes. ‘Loosely
coupled’'%? networks, for example, may facilitate some form of ‘experimentalist governance’,'%?
facilitate learning and establish a strong bottom-up, quasi-democratic element. Indeed, there is
empirical evidence of experimental governance across fragmented networks of governance.
However, this evidence consists of examples from the EU or the US — that is, from contexts
of strong, consolidated statehood.'® The state here may refrain from direct interference in the
market, as in the context of the so-called ‘new modes’ of governance.'® Yet it still has the
resources, willingness, legitimacy and power to coordinate governance, and thus plays the role
of a meta-governor. An example of this development concerns aviation regulation and security.'%
In the US and Europe, the state has largely delegated security control measures and related regu-
lation to the airline carriers and their associations. At the same time, state agencies engage in

% Elinor Ostrom, ‘Beyond Markets and States: Polycentric Governance of Complex Economic Systems’ (2010)
100 The American Economic Review 641; Lisbeth Hooghe and Gary Marks, ‘Unraveling the Central State, but
How? Types of Multi-level Governance’ (2003) 97 American Political Science Review 233, 233-34.

100 Abbott and Snidal (n 82) 44-45; Luc Fransen and Thomas Conzelmann, ‘Fragmented or Cohesive
Transnational Private Regulation of Sustainability Standards? A Comparative Study’ [2014] Regulation &
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Experimentalist Regime: Transnational Governance Interactions in the Forest Sector’ (2014) 8 Regulation &
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extensive meta-governance to ensure that the private sector is really taking things into its own
hands in a desired way and with the desired results. In consequence, European and US state agen-
cies review the auditing practices of airlines, and other processes employed by airlines to guar-
antee air traffic security, in order to exercise some distant control. Beyond areas of consolidated
statechood, however — that is, in areas of limited statehood — no such meta-governor exists.
Therefore, systems of complex governance often confront a number of norm and power conflicts
that undermine their capacity to govern, their legitimacy, and their very existence.

From the business entity’s point of view, a complex, fragmented and polycentric governance
order increases uncertainty and complexity — with the result that it raises transaction costs.
However, it may also provide businesses with ample opportunities to influence the governance
architecture so that it better serves their profit-maximising interests. In the previous section, I dis-
cussed examples of such business strategies. They involve firms that engage in governance with
the aim of providing collective goods, and of firms as norm entrepreneurs. Mercedes, for
example, or the Japanese multinational carmaker in Durban attempt to fight HIV/AIDS in the
localities of their factories. Their motivation in this respect traces back to their reliance on asset-
specific investments in employee skills that are threatened by the disease. However, as discussed

197 not all firms can be

earlier in the context of firms’ behaviour in relation to regulatory standards,
assumed to have such benevolent preferences. In the absence of asset specificity and of a credible
‘shadow of hierarchy’, firms’ preferences are often incompatible with international norms and
standards. However, firms may still decide to become norm entrepreneurs — not in order to con-
tribute to governance, but to strategically shape the emerging governance order according to their
interests.

Strategies in this respect may involve playing off different governance networks and concerns
against each other, forum shopping, regime shifting and the creation of strategic inconsistency.'®®
Playing off different governance networks and concerns against each other involves firms sup-
porting activities in one governance task in order to delegitimise or undermine the efforts of
another. Forum shopping occurs when firms strategically select governance networks in the
hope that their choice will result in decisions or opportunities that further their interests.
Regime shifting involves an actor moving a policy agenda from one governance network to
another to render this policy agenda in the process. Strategic inconsistency refers to the intention-
al creation of contradictory rules or exploitation of contradictions between overlapping govern-
ance networks in order to weaken the effect of existing disadvantageous rules.

The following example illustrates these strategies.'® It involves large multinational car com-
panies in South Africa — BMW, Ford, General Motors, Mercedes Benz, Nissan, Toyota and VW
— of which, as has been seen above, many have become actively engaged in the fight against

197 Section 2 above.

108 Karen J Alter and Sophie Meunier, ‘The Politics of International Regime Complexity’ (2009) 7 Perspectives on
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HIV/AIDS. These are thus companies that have made significant contributions to the provision of
governance services in the past; they are not the archetypal ‘rent-seekers’. Still, we find strategic
norm entrepreneurship among these least likely cases for such behaviour. At one point, these
firms decided to set up an environmental governance network, mainly in order to pursue
anti-competitive strategies. South Africa is a high-price, high-quality car market, comparable
with Europe, Japan and the US. However, the distribution of income is far more disparate in
South Africa than it is in these markets.!'® High rates of unemployment, mass poverty and a rela-
tively small middle class population result in a mismatch between demand and supply.'!"" Since
2006 car manufacturers from countries such as China, India and South America that produce
low-price cars have been showing an increasing interest in entering the South African market
to supply the demand there for cheap cars.!'> Chinese companies, Chery and Brilliance, for
example, signed contracts with South African car sales dealers to gain access to the South
African market. This posed a significant threat to the established South African mass producers,
such as Ford, General Motors, Nissan-Renault and VW.'!* Market entry for cheap car producers
originating from emerging markets would make it far more difficult for them to sell their relative-
ly costly cars to the average South African consumer.

The mass-market producers — Ford, General Motors, Nissan and VW — therefore, under the
umbrella of the National Association of Auto Manufacturers of South Africa (NAAMSA), active-
ly lobbied the South African government to issue stricter emissions regulations for newly regis-
tered vehicles. They did so also by forming an alliance with a number of environmental NGOs in
South Africa.!'* The firms and the NGOs agreed on a division of labour: the firms would lobby
the government behind closed doors, but otherwise refrain from making public comments in sup-
port of higher emissions standards. The network feared that public industry support of higher
emissions standards would raise suspicions of a hidden economic agenda. The NGOs, in turn,
would advocate the need for higher emissions standards in public. They would do so by empha-
sising air quality, which indeed would improve with higher emissions standards. The governance
network was successful. In response to pressure from NAAMSA and advocacy by the NGOs, the
South African government raised emissions standards to EURO 3 norm emissions control level in
2004'"> and announced that it would raise the standard to EURO 4 level within the next two

110 Nicoli Nattrass, ‘The State of the Economy: A Crisis of Employment” in John Daniel, Adam Habib and Roger
Southall (eds), State of the Nation: South Africa 2003—2004 (Human Science Research Council Press 2004) 141;
Organisation for Economic Co-operation and Development, ‘Economic Surveys: South Africa’, March 2013,
http:/www.oecd.org/eco/surveys/South%20Africa%202013%200verview%20FINAL.pdf.

1 Interview with the CEO of NAAMSA, 13 February 2007, Pretoria.

112 See Roy Cokayne, ‘McCarthy Adds Cheap Chery Range’, Business Report, 12 May 2008, http:/www.busrep.
co.za/index.php?fSectionld=563&fArticleld=4397598; interview with the Chair of the Fuel and Emissions
Committee of NAAMSA, 20 February 2007, Rosslyn; interviews with the Environmental Manager and the
Corporate Planning Manager of a German MNC, 20 February 2007, Rosslyn; interview with the Occupational
Health and Corporate Social Responsibility Manager of another German MNC, 26 February 2007, East London.
113 Tt did not pose a threat to the high-end market producers BMW and Mercedes, though.

14 Interview — NAAMSA (n 112); Interviews — Environmental Manager and Corporate Planning Manager (n 112).
15 South African emissions control standards are oriented towards European standards. In fact, they are direct
translations of European standards. In Europe, emissions standards are abbreviated EURO 1-5 norms. The higher
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years. These stricter regulatory requirements had the effect of preventing the Chinese, Indian and
South American competitors from entering the South African market. Their cars observe lower
emissions standards and cannot easily be upgraded.''®

Arguably, the net contribution to environmental governance of this particular governance net-
work is positive, irrespective of the hidden agenda of keeping competitors out. The described
activities raised the level of emissions standards in South Africa, although it involved a trade-off.
Mobility is a social issue of great importance in South Africa; lack of mobility is one of the main
obstacles that prevent township populations from participating in the formal economy. It is thus a
cause of poverty and lack of opportunities in the country. Empowering global norms, such as
environmental sustainability in this example, thus resulted in the neglect of others: alleviation
of poverty and the right to economic development. The problem here is of a normative nature:
it seems difficult to justify the imposition of such collectively relevant trade-offs on a society
when they are the result of clandestine strategies of business-driven governance networks
that represent particular interests. Overdevest and Zeitlin argue that in experimentalist governance
in the EU ‘units must report regularly on their performance and participate in a peer review in
which their results are compared’!'” and assessed. Thus, in the European context, the EU institu-
tions deal with such trade-offs, and have the power to tilt them in a direction that is deemed desir-
able. Hence, here we have a meta-governor who can and does supervise and govern such
governance conflicts with some degree of legitimacy. In areas of limited statechood such as
South Africa, however, it is unclear from the outset who may legitimately supply this demand
for institutional procedures of meta-governance. The example once again illustrates the need
for meta-governance. It also shows that, apart from functions relating to coordination and conflict
resolution, meta-governance should also fulfil supervisory functions in order to identify clandes-
tine politics, imposed trade-offs and hidden agendas by business or other actors, and to produce
legitimate decisions about the sanctioning or rewarding thereof.

4. CONCLUSION

In this discussion of empirical research on business and human rights in relation to transnational
governance networks I have argued the case for meta-governance. Transnational governance net-
works are in need of meta-governance for at least three reasons. First, their norm conflicts with
local communities and governments need to be resolved; otherwise, transnational governance
networks cannot deliver governance services efficaciously. This is particularly so when govern-
ance tasks are complex, involving the continuous interaction of various actors. Second, the activ-
ities of transnational governance networks need to be coordinated by means of meta-governance
to create a system of distributional justice in the delivery of governance service; otherwise, the

the EURO norm, the more recent its invention, and the more demanding (that is, restrictive) the prescribed emis-
sions level.

116 Interview — NAAMSA (n 112); Interviews — Environmental Manager and the Corporate Planning Manager
(n 112).

17 Overdevest and Zeitlin (n 100) 25.

https://doi.org/10.1017/50021223715000084 Published online by Cambridge University Press


https://doi.org/10.1017/S0021223715000084

2015] IN NEED OF META-GOVERNANCE 217

current governance architecture will lead to yet more and deeper divisions between the ‘haves’
and ‘have-nots’ in developing countries. Third, transnational governance networks are in need
of meta-governance in order not to fall prey to the opportunistic strategies that business actors
often pursue in their context. Playing off, forum shopping, creating inconsistencies, and other
strategies by businesses may weaken transnational governance networks and the emergent gov-
ernance order. Institutions of meta-governance thus need to supervise business strategies, reward-
ing desired and sanctioning undesired strategies.

In areas of strong, consolidated statehood such as the EU and the US, state institutions can
play the role of meta-governor. However, here also their capability as meta-governors is limited
in some respects. Many of today’s problems, such as climate change, are global in nature and
thus need coordinated action on a scale beyond the jurisdiction of these states and entities. In
areas of limited statehood, on which I have focused in this article, state institutions, when left
alone, are usually incapable of fulfilling meta-governance functions. It is in these areas of limited
statehood — and, potentially, at the global level''® — that the need for meta-governance is strong-
est. Yet, it seems entirely unknown to what extent meta-governance currently exists here, and of
what nature, form and substance such meta-governance can and should legitimately take.

This article therefore ends with a call for a new research agenda to explore these questions.
This agenda should involve, on the one hand, empirical research that explores and analyses
examples of meta-governance. To what extent does meta-governance already exist in areas of
limited statehood? Who does it, and why? Under what conditions is it considered legitimate?
How effective are these examples of meta-governance, and under what conditions are they
more so and less effective? On the other hand, this agenda should consist of legal-normative
scholarship. How should meta-governance be organised, and on the basis of which norms and
considerations? To whom can, and should the task of meta-governance be delegated? How
should meta-governance be considered in relation to conventional international law?

An example may illustrate how this agenda could be achieved. BMW in South Africa, like
most multinational car companies operating there, runs an HIV/AIDS programme that offers
comprehensive health services to its employees. This programme is more successful than most
other HIV/AIDS workplace schemes in the country and, as a result, the company has managed
to drastically reduce absenteeism and losses.''® One reason, according to the project manager and
local NGOs, is that the firm realised in the past that acceptance of the programme in the local
communities where its employees live is the key for its efficacy. When the programme began
only few employees were willing to enrol in it, which made the programme rather ineffective.
It was then that the programme manager recognised the extent to which the firm’s health activ-
ities clashed with local community norms and power structures. In particular, local healers in the
townships saw the company programme as a potential threat to their own authority, power and
economic well-being in the township economy and society. Most employees, however, routinely

8 On notions of the global level see Jan Aart Scholte, ‘Defining Globalization’ (2008) 31 World Economy 1471.
19 Interview with the Occupational Health and HIV/AIDS Program Manager of BMW, 14 February 2007,
Midrand, and 19 February 2008, Cape Town.
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consulted these local healers. The advice they received from the healers when the scheme was
first rolled out seemed to have discouraged them from enrolling in it. To rectify this, the manager
of the BMW HIV/AIDS programme invited the local healers to the company headquarters to
coordinate the firm’s programme, which is based on Western medicine, with the advice that trad-
itional healers give to employees and their families. She offered the healers a deal. The manager
would in the future routinely refer employees to the healers for nutritional and general lifestyle
advice. This offer signalled the acknowledgement of, and respect for the social status and work of
the healers, and guaranteed that they would not lose business. In return, the manager asked the
healers to encourage employees to enrol in the company programme for medical advice, and to
refrain from nutritional and lifestyle advice that could undermine or contradict the medical treat-
ment provided by the firm. Through this move, she managed to secure the buy-in of most trad-
itional healers to the company programme, so that today they recommend that employees enrol in
the programme, thus making the company’s fight against the disease highly successful.

This example illustrates meta-governance in practice. The manager’s efforts to coordinate
with local healers helped her to mitigate the conflict between the company’s HIV/AIDS pro-
gramme with local community structures, which initially made the company’s efforts to fight
the disease unsuccessful. However, it also raises a number of questions. Why did this company
engage in the described meta-governance, when others did not? How can interaction between
business entities and local communities such as the township healers be organised and structured
— and potential conflicts, which are likely to emerge in the course of interaction, be resolved? In a
comparative perspective, is BMW really more successful than other firms in its attempt to fight
HIV/AIDS as a result of its coordination efforts with traditional healers? Can this outreach and
coordination with healers be justified normatively? This is a particularly important question, as
coordination may involve the striking of deals and compromise — a potential deviation from a
pure Western medicine-informed approach to the disease. Can and should firms deviate from
the ‘“Western’ protocol regarding HIV/AIDS, even though it is clearly the responsible medical
approach? If so, in which areas and when is it acceptable for firms to strike deals and compromise
— and in which areas is this not acceptable? These are fascinating questions, involving not only
empirically interesting political science research, but also very fundamental normative-ethical
legal questions. Addressing them together may allow legal scholars and political scientists to
make a real contribution to the future governance architecture.
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