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Abstract
As a concept, ‘ethnicity’ has been informing the notions of the ‘self’ as well as the ‘other’
since antiquity. While in ancient Greek it referred to the ‘other’ in a derogatory sense, in the
Romantic literature of the nineteenth century, ethnicity came to depict the self-image of the
nation. Although, in contrast, the liberal self-image refers to ethnicity only in the instrumental
sense (as a tool for regulation without attributing any real value to the notion), ethnicity
remains salient in both the liberal and conservative versions of nationalism to identify the
backward ‘other’ – the minority – within the nation. Against the backdrop of the nineteenth-
century discourse on ethnicity, this paper explores how the notion of ethnicity having the
image of ‘otherness’ as well as ‘backwardness’ shapes the liberal perception of ‘minority’ and
‘minority protection’ in the post-Cold War context in three different ways. First, I argue that
ethnicity informs the perception of the minority as the ethnic ‘other’. Second, the individualist
response to minority protection paradoxically endeavours to remove ‘ethnicity’ from the
concept of ‘minority’. And finally, in the post-Cold War European scenario, it is again the ethnic
‘otherness’ that rationalizes a differentiated minority protection mechanism for the West and
the East within Europe.
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1. INTRODUCTION

The term ‘ethnicity’ derives from the Greek word ethnos, and exists in modern French
as ethnie, with the associated adjective ethnique. The adjective appears in modern
English as ‘ethnic’, with a suffix added to give ‘ethnicity’.1 However, the Greek origin
of the term and its subsequent evolution as a notion, though sometimes expressed
in different terms, are often ignored in its contemporary use. Instead, ethnicity is
sometimes claimed to be quite a ‘new’ term. For example, in the introduction to
an edited volume published in 1975, the editors (Glazer and Moynihan), referring
to ethnicity, claimed that it was a new term appearing roughly in the middle of

∗ An earlier version of this article was presented in the 4th Biennial Conference of the European Society of
International Law in 2010.

∗∗ The author holds a PhD in international law (SOAS, London). He is currently the Chairman of the Department
of Law & Justice at Jahangirnagar University in Bangladesh [shahab.twailer@gmail.com].

1 E. Tonkin, M. McDonald, and M. Chapman, History and Ethnicity (1989), at 11.
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the twentieth century.2 Likewise, in the Theories of Ethnicity, Thompson claims that
the almost universal acknowledgement of ethnicity as a social category is a recent
phenomenon, and its historical genesis is quite easily traced.3 He finds ethnicity
largely absent in academic discourses in the 1950s and 1960s. In the context of the
US, he argues, three concurrent events of the 1960s – the Civil Rights Movement,
the Vietnamese War, and a period of impressive economic prosperity – combined
in a way that shook the optimism and naı̈veté of American society apropos the
malleability of ethnicity.4 As a consequence, concern with ethnic and racial issues
enthusiastically re-emerged at that time to the extent that in 1977, ‘one commentator
even noted that ethnicity is the social sciences’ newest growth industry’.5

The claims to novelty, however, ignore the antiquity of the notion of ‘ethnicity’ as
well as its political implications. Far from being ‘new’, this notion has been playing
a long-standing political role. With reference to this role of ethnicity, this paper
examines how the liberal treatment of ethnicity as backward ‘otherness’ informs
international law of minority protection in the post-Cold War context. The pecu-
liarity of the post-Cold War moment of international law in relation to ethnicity
remains in the fact that on the one hand, the collapse of the Soviet empire is cele-
brated as the landslide of liberalism (expressed in its core values of individual liberty
and equal rights for all individuals), the end of history and also liberal-democratic
‘progress’ and peace; on the other hand, eruption of violent ethnic conflicts even in
Europe brought the issue of ethnicity to the forefront.

In the following sections, this paper will try to grasp the ambivalence this
post-Cold War confrontation of liberal ‘progress’ and ethnic ‘primitiveness’ has
engendered in relation to minority protection in three different ways. First, I argue
that in the international law of minority protection, the definition of the minority
as the ‘other’ is informed by the notion of ethnicity, in that almost all the UN and
European instruments invariably define the minority as a group, members of which
collectively share primordial characteristics distinct from that of the majority or the
rest of the population. But in contrast, the liberal individualist response to minority
‘protection’ is characterized by the endeavour to remove ethnicity from the concept
of ‘minority’. And finally, it is again the notion of ethnic ‘otherness’ that rationalizes
a differentiated minority protection mechanism for the East and the West within
post-Cold War Europe.

To substantiate this argument, at first, I provide an account in section 2 of how the
notion of ethnic ‘otherness’ travelled through time. This is followed by a discussion

2 N. Glazer and D. P. Moynihan (eds.), ‘Ethnicity’ (1975), at 1. Apparently, their claim relied on a number of
facts that they referred to: the term ‘ethnicity’ understood as the character or quality of an ethnic group
did not appear in the 1933 edition of the Oxford English Dictionary; it was only in the 1972 Supplement
to this dictionary that this word appeared, where the first usage recorded was that of David Reisman in
1953. Although Webster’s Third New International Dictionary (1961) included the term, neither the Random
House Dictionary of the English Language (1966) nor the American Heritage Dictionary of the English Language
(1969) included it. However, four years later in the 1973 edition of the American Heritage Dictionary, the term
‘ethnicity’ was included.

3 R. H. Thompson, Theories of Ethnicity: A Critical Appraisal (1989), at 1.
4 For details, see, ibid, at 1–2.
5 Ibid., at 3.
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in section 3 on the relevance of ethnicity in the liberal tradition to set an analytical
framework through which I then explore three different roles of ethnicity in the
liberal understanding of minority protection in the post-Cold War context.

2. ETHNICITY AS BACKWARD ‘OTHERNESS’: AN ETYMOLOGICAL
EXPOSITION

In ancient Greek, while genos was generally used by Greeks of Greeks themselves in
a restricted kinship sense, ethnos was the term for the ‘others’.6 Tonkin, McDonald,
and Chapman trace similar uses of ethnos in other Greek classics: Aeschylus uses
ethnos to describe the Furies (Eumenides 366), and also the Persians (Persai 43, 56;
also Herodotus 1.101); Sophocles uses it for wild animals (Philoctetes 1147; Antigone
344); Pindar employs the term to describe groups of like people, but ‘again people
whose location or conduct put them in some way outside the sphere of Greek social
normality’, e.g., the husband-killing women of Lemnos (Pythian Odes 4.448); Aristotle
uses it for foreign or barbarous nations, as opposed to ‘Hellenes’ (Politics, 1324.b.10);
Romans, writing in Greek under the empire, use the term to describe a province, or the
provinces in general – areas that were not Rome (Appian Bella Civilia 2.13; Herodianus
1.2.1; Dion Chrysostom 4.3.11).7 Tonkin, McDonald, and Chapman thus assert that

[a]spects of naturality, of non-legitimate social organisation, of disorganisation, and of
animality, are strong in ethnos.. . . It is characteristic of this area of vocabulary, perhaps
in all languages, that any term for ‘people’ in a general sense, has the potential for being
taken up into a duality of ‘us’ and ‘them’, and from early use this has been the fate of
ethnos.8

In later uses, in New Testament Greek, ethnos appears as a religious indicator to refer
to non-Christian and non-Jewish. At this stage, the derived adjective ethnikos is very
nearly synonymous with barbaros – those who spoke unintelligible languages, and
wanted for civilization, who were beyond the bounds of meaning, order and decency.9

Because throughout the Middle Ages it was Church Latin that dominated literacy in
Europe, the term gentile – a grouping for religious ‘otherness’ – succeeded ethnos.10 In
public Roman law, jus gentium represented a body of rules for Romans in maintaining
relations with foreigners, while jus civile governed interactions between citizens. The
term ‘law of nations’, the synonym for the present-day phrase ‘international law’,
is the literal translation of the Latin term jus gentium into English.11 Although jus
gentium used to deal with individuals, as opposed to nation-states, which are the
subjects of the law of nations,12 the phenomenon of managing the ‘other’ is quite
evident in both cases.

6 For the etymology of ‘ethnicity’, I largely depended on Tonkin, McDonald, and Chapman, supra note 1,
at 12–20.

7 Ibid.
8 Ibid.
9 Ibid., at 13.

10 Ibid.
11 A. Nussbaum, A Concise History of the Law of Nations (1947), at 19.
12 Ibid.
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The term ‘ethnic’ has long been used in English in its Greek New Testament
sense as an unusual intellectual synonym for ‘gentile’, denoting ‘pagan’ or ‘non-
Christian’, and it retained this sense until well into the nineteenth century.13 But
from about the mid-nineteenth century, scholarship has made of ethnos a word
meaning something such as ‘group of people of shared characteristics’.14 The notion
of ‘otherness’ in ethnos then shifted to the image of the ‘self’, expressed through the
dominant political vocabulary of the nineteenth century – ‘nation’. As the etymology
of the term demonstrates, the nation used to refer to shared biological characteristics.
Deriving from the past participle of the verb nasci, meaning ‘to be born’, the Latin
noun nationem connotes ‘breed’ or ‘race’.15

The relevance of the biological features in the understanding of a nation would
gain impetus with the emergence of social Darwinism in the latter part of the
nineteenth century. However, prior to the emergence of the ‘scientific’ justification
for racial superiority of a nation, what dominated the quest for finding the self-image
in the nineteenth century was ‘culture’. This quest appears, in Gellner’s account,
largely as the Romantic response to the Enlightenment. While the Enlightenment
was premised on an ‘individualistic, universalistic and egalitarian’ ethic as opposed
to the ‘oppression, dogmatization, superstition and inequality of the agrarian age’,
Romanticism praised a sense of specificity in feeling and culture.16 In this sense, a
nation is, then, the product of the process of creating the culturally specific ‘self’ in
relation to the ‘other’.

The Romantic response to the Enlightenment had its root in the German tradition.
To the Germans, the authentic Kultur of the German people was to be preferred to the
French notion of rational, scientific and universal civilization – the Enlightenment.17

The eighteenth-century German philosopher Herder is a key proponent of this emer-
gent Romantic nationalism who, despite acknowledging that all mankind shared
the same basic attributes, claims that nations have modified their characters accord-
ing to their specific cultural conditions.18 For him, the nation is like an enlarged
family, and the most natural state is one which is composed of a specific people with
a unique national character.19 It is therefore opposed to the verdict of nature, he
argues, to expand the nation beyond its natural limits and thereby cause the indis-
criminate mingling of various nations and human types.20 A nation, in Herderian
sense, is thus a unique and specific ethnic connotation.

Like Herder, the German political theorist Fichte also inclined to the uniqueness
of the German Kultur despite his strong faith in the universal solidarity enshrined in

13 Tonkin, McDonald, and Chapman, supra note 1, at 14.
14 Ibid.
15 Walker Connor, ‘A Nation Is a Nation, Is a State, Is an Ethnic Group, Is a . . .’, in J. Hutchinson and A. D. Smith

(eds.), Nationalism (1994) 36, at 38.
16 E. Gellner, Nationalism (1997), at 64–8. Cf. E. Hobsbawm, Nations and Nationalism since 1780 (1992); B. Anderson,

Imagined Communities (2006).
17 A. Kuper, Culture (1999), at 6–9.
18 Johann Gottfried von Herder, ‘Reflections on the Philosophy of the History of Mankind’, in O. Dahbour and

M. R. Ishay (eds.), The Nationalism Reader (1995), 48 at 48–57.
19 Johann Gottfried von Herder, ‘Ideas towards a Philosophy of the History of Mankind (1785)’, in A. Zimmern

(ed.), Modern Political Doctrines (1939), 164 at 165.
20 Ibid.
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the French Revolution. This shift from liberal universalism to the locality of culture
was caused by increasing French expansionism under the pretext of liberalism at the
dawn of the nineteenth century.21 Works of his late life clearly reveal this shift from
liberalism to Romanticism. In his celebrated work Address to the German Nation (1808),
less than a decade before he died, he portrays the German nation as an authentic
entity with all its peculiar natural characteristics. The original and truly natural
frontiers of all states, he asserts, are undoubtedly their inner cultural frontiers.22

The cultural features, he continues, are so peculiar to that particular nation that any
nation of a different origin and language that would try to appropriate and absorb
such a people could do this only by confusing itself as well as profoundly disturbing
the uniform progress of its own education.23 Within this Romantic framework, no
doubt, Fichte found the idea of universalism quite problematic; to take his words,
‘despicable’ and ‘irrational’.24 His vision of the world is thus constituted of culturally
specific nations.

Compared to Herder and Fichte, the nineteenth-century scholars of the German
Historical School, such as Leopold Ranke, took a more conservative stance. For
Ranke, the greatness of a nation lies not in the extent of its possessions or the power
of its troops or the amount of its wealth or its share in the general civilization,
but in the moral strength of the nation and its sense of nationality – the two
most important things but for which a state cannot exist.25 In the face of the ever-
increasing influence of the French philosophy of rationality and materialism, Ranke
thus advocates for a counter spiritual force – nationalism – to contain that influence:
‘The dominion which another nation threatens to gain over us can only be combated
by developing our own sense of nationality.’26 And while explaining this nationalist
spirit, he actually refers to ‘the real, existing one’ – not merely an invented, illusionary
nationality – which is expressed in the state.27 It implies, therefore, that the authentic
root of the German nation-state needs to be traced; nothing could be a better tool
to this end than the idea of ‘race’.28 Thus, the romantic image of a nation having its
foundation in ethnicity was destined to exclude the remaining ‘other’ in the process
of constructing the ‘self’.

However, this nineteenth-century notion of ethnicity expressed as ‘otherness’
remains relevant in its current use to identify the ‘outsiders’ – in most cases, minor-
ities – within the nation. The present dictionary meanings of the term ‘ethnicity’
exemplify this phenomenon. The Oxford Dictionary provides two meanings of the
term ‘ethnic’, both of which are also mentioned in the Chambers Dictionary: one is

21 See Johanne Gottlieb Fichte, ‘An Outline of International and Cosmopolitan Law (1796–97)’, in H. S. Reiss
and P. Brown (eds.), The Political Thought of the German Romantics (1955), 73 at 73–84.

22 Johanne Gottlieb Fichte, ‘Addresses to the German Nation – Thirteenth Address (1808)’, in Reiss and Brown
supra note 21, 102 at 102–3.

23 Ibid.
24 Ibid., 108.
25 Leopold von Ranke, ‘The Great Powers (1833)’, in Dahbour and Ishay, supra note 18, 156 at 158.
26 Ibid., 159.
27 Ibid.
28 The German historical-school jurists, especially Savigny, had significant influence on the German inter-

national law of the nineteenth century as advanced by Bluntschli and others.
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something ‘connected with or belonging to a nation, race or tribe that shares a cul-
tural tradition’, and in this sense, ‘ethnicity’ is defined as ‘[t]he fact of belonging to a
particular race’.29 Though interrelated, each of these three categories – nation, race,
and tribe – represents three different connotations. Tonkin, McDonald, and Chap-
man hold the view that the early Greek use of ethnos might be compared to modern
English ‘tribe’ – ‘a term still used by many educated people to describe all political
units that are not of the familiar nation and nation-State kind’. They highlight the
animality in this term by referring to the phrase ‘the tribesmen swarming like ants
over the rocks’ in an account of some British imperial campaigns.30

The ‘otherness’ in ‘ethnic’ is exhibited more precisely in another Oxford meaning
of the term: ‘Typical of a country or culture that is very different from modern
Western culture and therefore interesting for people in Western countries’, e.g.,
ethnic dress, food, and so on. In other words, ethnic is exotic, non-European. This
way of defining the ‘other’ through Western imaginations is perhaps best explained
by Said. Although the process can be traced in antiquity, for him this never stopped;
‘the European, whose sensibility tours the Orient, is a watcher, never involved, always
detached, always ready for new example . . .,’ and ‘[t]he Orient is watched’.31 Drawing
upon the fact of the creation of the ‘Orient’ through sweeping generalizations by
the West, Said concludes that the construction of identity involves establishing
opposites and ‘others,’ and this ‘otherness’ is interpreted and reinterpreted in a
historical process in relation to difference from the ‘self’.32 In this sense, ethnicity
simultaneously defines both the ‘self’ and the ‘other’.

To a great extent, Said’s proposition is premised upon Foucault’s historical, philo-
sophical, and epistemological analyses that set his methodological framework by
connecting with the utilization of discourses of those who wield power in soci-
ety, and through which the social order receives its classification. In The Order of
Things, referring to the now-famous classification of animals in a ‘certain Chinese
encyclopedia’, Foucault asserts that while most people would regard this classific-
ation of animals to be ludicrous, this presents us an opportunity to recognize the
limitations of our own classification system, by which we would not think of this
alternative.33 In his words, ‘the thing that, by means of the fable, is demonstrated
as the exotic charm of another system of thought, is the limitation of our own, the
stark impossibility of thinking that’.34 While the people in power merely presume
that their own presently accepted classification scheme presents an objective reality,
they actually exclude numerous alternative classification schemes.35 A particular

29 Oxford Advanced Learner’s Dictionary (2000). Cf. Chambers 21st Century Dictionary (1999).
30 Tonkin, McDonald, and Chapman, supra note 1, at 12.
31 E. W. Said, Orientalism (1995 [1978]), at 103.
32 Ibid., at 332.
33 ‘Animals are divided into: (a) belonging to the Emperor, (b) embalmed, (c) tame, (d) sucking pigs, (e) sirens,

(f) fabulous, (g) stray dogs, (h) included in the present classification, (i) frenzied, (j) innumerable, (k) drawn
with a very fine camelhair brush, (l) et cetera, (m) having just broken the water pitcher, (n) that from a long
way off look like flies.’ See M. Foucault, The Order of Things: An Archaeology of the Human Sciences (1989 [1966]),
at xvi.

34 Ibid.
35 In The Order of Things: Archaeology of Knowledge, while talking about ‘justice’, he states that the legal sys-

tem itself makes it impossible, by setting up a social power structure where a supposedly neutral judge
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classification scheme is thus a cultural code of interpretation, what Foucault usually
calls a ‘discursive formation’ – a set of deep rules for ordering that is embedded in
our own cultural language.

Against this backdrop of ethnicity expressed as primitive ‘otherness’, in the fol-
lowing section I first explore the meaning of ethnicity in the liberal tradition and
then the ways in which this tradition of dealing with ethnicity informs the ‘protec-
tion’ of minorities in the post-Cold War context.

3. ETHNICITY IN THE LIBERAL UNDERSTANDING OF MINORITY
PROTECTION

3.1. The liberal tradition of dealing with ethnicity
The post-Revolution philosophy of the Enlightenment and liberalism relied heavily
on individualism and international solidarity to contain the sense of national loyalty.
The German philosopher Immanuel Kant had the most prominent stance in locating
the individual within the universal realm, which is the essence of the Enlightenment
idea. For Kant, a state is a union of an aggregate of men. The act by which they
constitute a state is the original contract, through which all individual members
sacrifice their freedom that exists in the state of nature in order to receive civil rights
in return.36 Thus, in so far as the laws reflect the wills of the individuals, the form of
the state will be the one that the principle of right requires.

For Kant, human beings not only make up a nation, they also belong to an
international community, of which all the nations are members.37 Thus, with the
analogy that the way individuals have to sacrifice their lawless state of nature to join
the republic, he proposes that states must for the same reason relinquish some of
their freedoms available in a savage natural condition for the sake of the universal
good.38 And the vision of the rights that states ultimately enjoy among themselves
is ‘cosmopolitan’, insofar as they contribute to the union of all nations for the
purpose of certain universal laws to regulate the intercourse they may have with
one another.39

Kant’s cosmopolitanism is an effort to transcend the natural geographic con-
finements of ethnicity and nations – a move towards progress in the form of uni-
versalism. He finds such geographic demarcation of nations obvious, given that
nature has confined nations within an area of definite limits through the spherical
shape of the planet they inhabit. But on the other hand, his cosmopolitanism con-
ceives the specific geographic demarcation as an act of possessing a part within a

pronounces supposedly neutral judgments in a setting of organized superiority and subservience. He argues
that revolutionary groups cannot establish a more acceptable justice unless they move away from the justice
system itself, otherwise they reinstitute the unjust bourgeois concept of justice. See M. Foucault, The Order
of Things: Archaeology of Knowledge, trans. A. M. Sheridan Smith (2002 [1969]), at 62–70.

36 I. Kant, ‘The Metaphysics of Morals (1797)’, in H. S. Reiss (ed.), Kant’s Political Writings, trans. H. B. Nisbet
(1970), 131 at 140. However, women and slaves remained outside the scope of these civil rights, in that
universal suffrage was denied to them.

37 Ibid., at 165.
38 Ibid., at 165, 171.
39 Ibid., at 172.
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determinate whole in which everyone has an original right to share, and in this
sense, ‘all nations are originally members of a community of the land’.40 This is a
cosmopolitan community formed not by legal rights of possession or ownership, but
by the mutual activities of commerce.41 In the political sphere, Kant projects such
a union of nations in the form of a confederation of nations that would maintain
peaceful international order.42

Kant’s proposition received criticism from Herder, as we have already noted,
who advocated Romantic ideas of ethno-cultural specificity and held the view that
the rights of cultural nations should supersede the natural rights of all. Within the
liberal stream, Hegel adopted a different approach to oppose Kant’s proposition. Like
Herder, Hegel held the view that the individual exists within a general consciousness,
i.e., the national consciousness. The individual is brought up with the atmosphere
of this consciousness – the substance that underlies the spirit of the nation that
informs all the aims and interests of the nation as well as determines the nation’s
rights, customs, and religion.43 But, for Hegel, the spirit of the nation, which is
particular in essence, is identical with the universal spirit that is revealed through
the human consciousness, corresponding to the divine, hence absolute, spirit. The
spirit of the nation, Hegel continues, is therefore the universal spirit in particular
form, but the latter is dependent on the former for its actual being or existence.
Although the particular spirit of a particular nation may perish, it disappears as a
‘particular moment’ of the development of the world spirit, which is absolute, hence
omnipresent.44 What is implied, therefore, is an evolutionary process to reach the
absolute universal spirit, wherein particular national spirits fuse to supplement
each other; some disappear in the process but an advanced new spirit also appears.
In the words of Hegel:

Each new individual national spirit represents a new stage in the conquering march
of the world spirit as it wins its way to consciousness and freedom. The death of a
national spirit is a transition to new life, but not as in nature, where the death of one
individual gives life to another individual of the same kind. On the contrary, the world
spirit progresses from lower determinations to higher principles and concepts of its
own nature, to more fully developed expressions of its idea.45

This universal spirit that takes a particular national form for coming into actual
existence as the consciousness within a state is the nation’s culture; this is the form
to which everything within the state is assimilated.46 Given that the state embodied
a particular spirit, and the law is the objectivity of the spirit as well as the will in
its true expression, Hegel concludes, when the subjective will of men subordinates
itself to laws, ‘the objective and the subjective will are then reconciled, forming a

40 Ibid.
41 Ibid.
42 Ibid., at 171.
43 G. W. F. Hegel, Lectures on the Philosophy of World History (1837), ed. D. Forbes and H. B. Nisbet (1975), at 76–7,

80. See also T. C. Luther, Hegel’s Critique of Modernity: Reconciling Individual Freedom and the Community (2009).
44 Hegel, supra note 43, at 81–3.
45 Ibid., at 83, 147–51.
46 Ibid., at 97.
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single, undivided whole’.47 As Wild summarizes, Hegel’s totalitarian thinking sees
the dangers of an uncontrolled, individual freedom and aims to gain an all-inclusive,
panoramic view of all things, including the ‘other’, in a neutral, impersonal light –
the Geist (spirit).48 Unlike Herder and Fichte, Hegel thus reconciles liberalism
with the Romantic ethnic appeals by locating national spirits within the frame-
work of the state and its laws.

In contrast, Levinas, with his phenomenological approach to Hegel’s totalitarian
thinking, suggests another way that takes into account the ‘other’ and his criticism.
Instead of taking the panoramic sense of vision as its model for understanding, this
refers to language where there is always room for the diversity of dialogue, and for
further growth through the communicative dynamics between the self and the other.

This other-regarding way of thought rejects traditional assumption that reason has no
plural, and asks why we should not recognize what our lived experience shows us, that
reason has many centres, and approaches the truth in many different ways. Instead
of building great systems in which the singular diversities of things and persons are
passed over and diluted, this way of thinking prefers to start with the careful analysis
of the peculiar features of each being in its otherness, and only then to clarify its
relationship with the ‘other’ in the light of its peculiar and distinctive features.49

Yet, in the liberal nation, ethnicity remains at the sidelines, and the liberal discourse
on whether the ethnic ‘other’ – often ‘minorities’ – should be assimilated or allowed
to maintain cultural distinctiveness is informed by an instrumental understanding
of ethnicity. For example, although Mill held the view that for the efficient working
of a representative government it is imperative that the boundaries of government
coincide with those of nationalities, he does not see the solution in the creation
of German-style ethnic nations by excluding the ‘other’; instead, he advocated the
assimilation of the lower and backward portion of the human race into that of the
higher for the betterment of the backward as well as of the entire human race.50

Thus, according to Mill, a greater interest of the Breton and the Basque of French
Navarre, or the Welshmen and the Scottish Highlander, lies in their assimilation
into the highly civilized and cultivated French and British nations, respectively.51

While Mill prescribes the merger and absorption of one nation in another to
secure the homogeneity that is crucial for representative governance, Acton, in
contrast, is of the view that ‘[t]he combination of different nations in one state is
a necessary condition of civilized life’.52 For Acton, this diversity not only results
from liberty, but also maintains liberty by creating a barrier against the intrusion of
the government beyond the political sphere, supplying the greatest variety of intel-
lectual resource, providing perpetual incentives to progress, among other things.53

47 Ibid.
48 J. Wild, Introduction to E. Levinas, Totality and Infinity: An Essay on Exteriority, trans. A. Lingis (1979 [1961]),

at 15.
49 Ibid., at 16. See generally, ibid., at 33–108.
50 John Stuart Mill, ‘Considerations on Representative Government (1861)’, in Three Essays (1975) 380, at 380–8.
51 Ibid.
52 J. Emerich E. Dalberg-Acton, The History of Freedom and Other Essays, ed. J. N. Figgis and R. V. Laurence (1907),

at 290.
53 Ibid., at 289–90.
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Multiculturalism helps the liberal evolutionary process too: ‘Inferior races are raised
by living in political union with races intellectually superior.’54 Unlike the German
ideology of the nation, Acton insists that diversity persists under the same state, for
as an instrument of civilization it will indicate greater advancement and progress
than national unity.55 Nevertheless, he refutes the validity of any claim of political
allegiance on individuals by the nations within the state; instead, it is only the na-
tionality formed by the state to which individuals owe political duties and thereby
devolve corresponding political rights.56 In his words:

The difference between nationality and the state is exhibited in the nature of patriotic
attachment. Our connection with the race is merely natural or physical, whilst our
duties to the political nation are ethical. One is a community of affections and instincts
infinitely important and powerful in savage life, but pertaining more to the animal than
to the civilized man; the other is an authority governing by laws, imposing obligations,
and giving a moral sanction and character to the natural relations of society.57

Thus, Acton’s proposed diversity is more about a strategic choice to facilitate stability
within a multinational state, which is formed in a historical process. The pragmatic
tone is expressed in the distinctiveness of the approach that he claims: it aims not
at an arbitrary change, but at careful respect for the existing conditions of political
life; it obeys the laws and results of history, not the aspirations of an ideal future.58

Thus, in both the liberal approaches to a different ethnic group within the state,
ethnicity must either submerge in the state-imposed national identity or silently
remain at the periphery for other instrumental purposes such as sociopolitical
stability. In neither case is ethnicity important on its own merit – a feature that
stands in sharp contrast with the salience of ethnicity in ethnic nationalism. What is
common between Mill and Acton is their vision of a nation-state that heads toward a
progressive, scientific world civilization – a universal spirit that consistently reflects
back on the character of the state. This is such a high level of cultural progression
that all other nations should be guided in this direction.

The assimilationist urge of liberal nationalism, along with its conservative, ex-
clusionist counterpart, had recourse to another significant concept of the late nine-
teenth century: social Darwinism. Both monogenic and polygenic streams of social
Darwinism, having the binding force of ‘science’, offered the logic of assimilation
of different social groups within one political unit or their strict segregation on
the basis of race.59 While the polygenists argued for the exclusion of the derog-
ated ‘other’ to preserve racial purity, the liberal, monogenic framework actually
went beyond being a mere parallel of natural evolutionary processes to rationalize

54 Ibid., at 290.
55 Ibid.
56 Ibid., at 293.
57 Ibid., at 292–3.
58 Ibid., at 289–90.
59 Monogenists conceived human races as emanating from a common origin; despite possessing different ranks

in the civilizational process, they would ultimately survive as the superior whole through the evolutionary
continuum. Polygenists perceived human races as fundamentally distinct species, whose hierarchical pos-
itions are fixed in the evolutionary process in that the superior must be preserved from any intermixing
with the inferior.
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assimilation.60 As Dickens persuasively presents, while describing social evolution
the social Darwinist scholarship indicated ‘progress occurring through evolution,
direction to social change and teleology, an end which is built into social change
itself’.61 Given that this monogenic understanding of evolution was informed by
the Enlightenment philosophies, unsurprisingly all these concepts of progress, dir-
ection, and teleology in fact related to the realization of a civilized society in the
Western European sense. Thus, ‘progress’ is exemplified by modernization; a mod-
ern society is a fully developed one that relies on modern political, educational, and
legal systems as well as includes a value system supportive of economic growth in
contrast to the ‘traditional’ societies that largely depend on clan-based or autocratic
systems of government as well as pre-Newtonian science and technology.62 The same
is true for the concepts of ‘direction’ and ‘end’.63

It is, therefore, the vision of a ‘culture’ through which ‘progress’ would be main-
tained and, thereby, the ‘end’ would be realized. Given that the ‘high culture’ that
would lead to the liberal ‘progress’ is the selected cultural traits in the social evolu-
tionary process, everything else is arguably destined to submit to this high culture.
This explains the logic of assimilation of the low cultural groups, such as ethnic
minorities, into the liberal, universal high culture.

The nineteenth-century concept of world civilization was translated into the
theory of modernization in the early twentieth century and then into the notion
of globalization in the era that followed.64 Nevertheless, in both cases, culture – in
ethnic, hence backward, terms, i.e., the low culture – remained labelled as a barrier
to progression; culture was invoked to explain apparently irrational behaviour and
self-destructive strategies directed towards the attributes of advanced societies such
as development and democracy.65 Nevertheless, ethnicity continued to inform the
liberal understanding of the minority and minority protection in complex ways. In
the following three subsections, I discuss three such ways in which the notion of
ethnic ‘backwardness’ as well as ‘otherness’ interacted with the liberal individualist
approach to minority protection in the post-Cold War context.

3.2. The liberal understanding of the minority as the backward ethnic ‘other’
Although any study on the minority essentially refers to the complexities involved
in defining the term, ethnicity remains the core of a perception of the minority. For
example, the UN Sub-Commission on Prevention of Discrimination and Protection

60 For an account of social Darwinism, see M. Hawkins, Social Darwinism in European and American Thought,
1860–1945 (1997), at 61–122; P. Dickens, Social Darwinism (2000), at 7–25. Referring to Herbert Spencer as
the pioneer of social Darwinism, Greene argues that the historical context of Darwin’s work in particular
and the interaction between science and society in general tend to emphasize the links between Darwin
and Spencer consisting of a network of shared assumptions and viewpoints about God, Nature, society, and
history, which rendered Spencer a ‘Darwinian before Darwin’. See J. C. Greene, Science, Ideology and World
View (1981), at 134, 140. For a Spencerian account of social evolution, see generally J. D. Y. Peel (ed.), Herbert
Spencer on Social Evolution: Selected Writings (1972).

61 Dickens, supra note 60, at 31–44.
62 Ibid., at 32.
63 Ibid., at 35–41.
64 Kuper, supra note 17, at 10.
65 Ibid.
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of Minorities formulated in 1950 guidelines for a definition of the minority, one of
which conceives of the minority as those non-dominant groups in a given popula-
tion that ‘possess and wish to preserve stable ethnic, religious or linguistic traditions
or characteristics markedly different from those of the rest of the population’.66 The
minority was defined accordingly in 1954.67 Thus, the concept of ‘otherness’ in the
Sub-Commission’s understanding of the minority is translated into the subordin-
ate position of the minority in a given society compared to the majority, while,
by wishing to preserve its distinctive characters as the insignia of its identity, the
minority simultaneously appears as a symbol of the nineteenth century’s conser-
vative tradition of defining the ‘self’ in ethnic terms, which makes it different from
the liberal understanding of the ‘self’ as a non-ethnic notion. In other words, this
process of defining a minority can be seen as an ambiguous pronouncement: in one
direction it speaks of the ‘otherness’ of the minority understood in terms of its ethnic
differentiation from the majority, the converse of its ‘otherness’ being to affirm the
ethnic homogeneity of the majority. In another direction it may speak to the liberal
tradition by emphasizing the contrast between those who are committed to speak
the language of ethnicity in their self-identification, and the majority who have
dispensed with such a condition.

A similar approach was adopted by the special rapporteurs on minorities in their
seminal works. The Capotorti Report of 1979 defined the minority, in the context
of Article 27 of the International Covenant on Civil and Political Rights (ICCPR),
as ‘a group which is numerically inferior to the rest of the population of a State
and in a non-dominant position, whose members possess ethnic, religious or lin-
guistic characteristics which differ from those of the rest of the population and who,
if only implicitly, maintain a sense of solidarity, directed towards preserving their
culture, traditions, religion or language’.68 Special Rapporteur Deschenes, in a text
transmitted to the Human Rights Commission in 1985, defines the minority in a
like manner.69 The mention of ‘a sense of solidarity’ in these definitions demands
particular attention. It is this sense of solidarity and collective will that makes a
minority, as a group, different from a group of individuals formed for everyday
purposes in rational terms. Here remains the fundamental contrast between the
liberal and conservative attitudes towards the way in which identity of the ‘self’ is
perceived. Besides, in both definitions, the minority is depicted as a group identi-
fied by primordial characteristics which are not only distinct from the rest of the
population (or majority), but also meant to be preserved as distinct. The minority
defined in this way is assigned a specific position in the ‘self’ and ‘other’ discourse.
The phenomenon of ‘otherness’ in the concept of minority was also emphasized by

66 UN Doc. E/CN.4/358. See also K. Henrard, Devising an Adequate System of Minority Protection (2000), at 20.
67 UN Doc. E/2573 (1954), at 48–9.
68 For a detail discussion on the definition of ‘minority’, see F. Capotorti, Study on the Rights of Persons Belonging

to Ethnic, Religious or Linguistic Minorities (1977), UN Doc. E/CN.4/Sub. 2/384/Rev.1, at 5–15.
69 UN Doc. E/CN.4/1987/WG.5/WP.1. See also N. Lerner, Group Rights and Discrimination in International Law

(2003), at 9.
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the state parties while commenting on the provisional interpretation of the term
‘minority’ provided by Special Rapporteur Capotorti.70

This trend is unmistakably reflected in the post-Cold War international and
European instruments. The text of the Declaration on Persons Belonging to Minor-
ities (1992) and the document issued by the Commission on Security and Coopera-
tion in Europe (CSCE) Meeting of Experts on National Minorities (1991) both per-
ceive minorities as bearers of ‘ethnic, cultural, linguistic and religious identity’.71

Although the Steering Committee on Human Rights to the Council of Europe could
not agree on a definition of the minority, the Committee in the end formulated a list
of criteria to identify ‘persons belonging to national minorities’; holding primordial
features, the distinctiveness of these features from the rest of the population, and the
wish to preserve collectively this distinctive collective identity remain at the core
of this list.72 The Parliamentary Assembly of the Council of Europe (COE) defines
the ‘national minority’ as a group of persons in a state who, among others, display
distinctive ethnic, cultural, religious, or linguistic characteristics and are motivated
by a concern to preserve together that which constitutes their common identity, in-
cluding their culture, their traditions, their religion, or their language.73 Although
there is no general definition of a ‘national minority’ at the level of the Organiza-
tion for Security and Cooperation in Europe (OSCE), Henrard claims that ‘there is
a silent, practical consensus in the OSCE that the concept ‘‘minority’’ concerns ‘‘a
non-dominant group which constitutes a numerical minority within a state’’ and
also that it would refer to ‘‘non-dominant, distinct, numerical minorities within a
state’’’.74 Thus, in the mandate for the High Commissioner on National Minorities
it is suggested that a ‘national minority’ would typically fulfil two conditions: ‘First
of all, a minority is a group with linguistic, ethnic, or cultural characteristics, which
distinguish it from the majority. Secondly, a minority is a group which usually not
only seeks to maintain its identity but also tries to give stronger expression to that
identity.’75

Taken together, what is common in all these definitions and understandings of
the term ‘minority’ is the image of a group in a subordinate position, which has at
its core certain ethnic features that the members of the group not only share but
also intend to preserve as insignia of their identity. This very desire of preserving
these features makes minorities the symbols of the conservative passion. In this
sense, the minority is not only the ‘other’ of the majority within a given polity
because of its distinctive ethnic features, but also the ‘other’ of liberal universalism
due to its tendency to portray its self-image in ethnic terms. Therefore, instead of
being understood as an isolated object with certain distinctive features, the minority
needs to be perceived in relational terms – it is in this uneven relationship with the

70 See Capotorti, supra note 68, at 7.
71 See Lerner, supra note 69, at 22.
72 CDHH (1993) 22, Strasbourg, 8 September 1993, feddh 93.22, at 7–9. See Henrard, supra note 66, at 27.
73 Council of Europe Parliamentary Assembly Recommendation 1201 of 1 February 1993, 10 OJ 1995.
74 Henrard, supra note 66, at 30.
75 Conference for Security and Co-operation in Europe, CSCE Helsinki Document 1992: Challenges of Change (9–10

July 1993), www.osce.org/documents/html/pdftohtml/4048_en.pdf.html, part 3.
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majority (in the realm of power and in terms of demographic composition) and
liberalism (at the ideological level) that the ‘minority’ is consistently defined and
understood as ‘distinct’ as well as primitive. The hierarchy of this relationship is,
furthermore, informed by another aspect of inferiority attached to the definition
of the minority: as Schermerhorn puts it lucidly, an image of ‘minority’ essentially
captures a condition of inferiority in relation to both demography and power.76

Thus, ethnic ‘otherness’ lies at the core of an understanding of the minority as
expressed in a series of definitions adopted over a number of decades. However,
ethnicity has a paradoxically different role to play in the notion of the ‘protection’
of minorities, to which we turn now.

3.3. International ‘protection’ of minorities through individualism
International law in the aftermath of the Second World War was indeed set to
reaffirm faith in and to promote progressive universal norms such as fundamental
human rights, the dignity and worth of individuals, and equal rights, among others.
However, progression equated to Western liberal values, and universalism simply
meant the imposition of these values on a global scale. The ethnic notion of the
minority stands in sharp contrast with progressive liberal values. Besides, as the
conventional wisdom concerning interwar minority protection dictated, minorities
were conceived as a constant threat to the modern state system. Thus, the new regime
desired, as we shall see, to remove ‘ethnicity’ from the concept of the minority and
fill the vacuum with the Western-style liberal individualism.

The liberal disavowal of the protection of minorities in the conservative sense was
explicit from the outset of the post-Second World War world order. The issue of
the protection of the constitutive features of minorities as well as their sense of
solidarity (hereinafter, minority protection) was carefully avoided during the San
Francisco Conference, though few references to minorities were actually made.77 In
the Charter of the United Nations, discrimination on the basis of sex, race, language,
religion, and birthplace has been explicitly prohibited in a number of places,78 and
for the framers of the Charter, reliance on ‘non-discrimination’ was the appropriate
way of addressing the issue of minority rights.79 Although the Sub-Commission on
Prevention of Discrimination and the Protection of Minorities was created as a com-
pensatory measure, its work towards protection of minorities made little progress

76 R. Schermerhorn, ‘Ethnicity and Minority Groups’, in J. Hutchinson and A. D. Smith (eds.), Ethnicity (1996),
17 at 17.

77 The representative of France remarked that international intervention to prevent abuse of minorities might
sometimes be necessary to maintain the peace. In a later discussion, the representative of Belgium said of the
Economic and Social Council that ‘minority questions fall properly within its province, but under another
name and, though on a wider territorial basis, without the special guarantees which in this connection
would result from the system of the League of Nations’. See P. Thornberry, International Law and the Rights of
Minorities (1991), at 118. For a chronological account of minority protection in international law, see also J. J.
Preece, ‘Minority Rights in Europe: From Westphalia to Helsinki’ (1997), 23 Review of International Studies 75,
at 75–92. Different historical approaches to minorities are briefly discussed in J. Preece, ‘National Minorities
and International System’, 18 Politics (1998), 17 at 17–23.

78 Arts. 1(3), 13, 55, and 76 of the Charter.
79 Thornberry is of the opinion that ‘the Charter does have a view on minorities to be read by necessary

implication, that the issue is now part of human rights’. See Thornberry, supra note 77, at 119.
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due to constant prioritization of the prevention of discrimination.80 In the Univer-
sal Declaration of Human Rights too, the principle of non-discrimination prevailed
without any reference to minorities. The dominant argument remained that the
individual human rights would, in themselves, provide the necessary protection to
minorities through the principle of non-discrimination. US Representative Eleanor
Roosevelt explicitly declared that there should be no minority provision in the
Declaration, and asserted that ‘the best solution of the problem of minorities was to
encourage respect for human rights’.81

Similarly, Article 27 of the ICCPR addressed the issue of minority within the
individualist framework of the Covenant. The individualism in this article is sub-
stantiated when read with Article 5(1) of the Covenant, which stipulates that noth-
ing in the Covenant will be interpreted in a way that would jeopardize the indi-
vidual rights and freedoms guaranteed in other provisions of the Covenant. It is also
reinforced in the Optional Protocol to the ICCPR, which recognizes the competence
of the Human Rights Committee to receive and consider communications from indi-
vidual victims alone.82 The issue of protection of minorities appeared in a number of
other international human rights instruments, and, necessarily, non-discrimination
was the guiding principle to approach the issue.83

From a liberal standpoint, this is nothing short of desired, in that within the liberal
individualist framework, it is not even considered necessary to ‘protect’ any culture
per se.84 The protection of minorities in a liberal sense can at best be perceived as the
protection of minorities from the very constitutive elements of their identity –
ethnicity. Given that ethnicity, expressed in the conservative tradition of the
perception of self-image, not only turns the minority into the victim of oppression
by the majority, but also undermines the individual rights of the minority group
members, the liberal way of minority protection would thus logically mean the
suppression of ethnicity through the individualist principles of equality and non-
discrimination. In other words, the liberal version of minority protection appears as
an emancipatory project: the liberal not only constructs minorities as a symbol of
conservative traditions, but also protects them from the curse of ethnicity – the very
constitutive element of minorities. The conservative notion of minority protection,

80 J. L. Kunz, ‘The Present Status of the International Law for the Protection of Minorities’, (1954) 48 AJIL 282,
at 285–6.

81 UN Doc. A/C.3/SR.161, at 726.
82 See Art. 1 of the Optional Protocol to ICCPR, 1966. Thus, in the cases of Lansman et al. v. Finland I and II as well

as O. Sara et al. v. Finland, although the group rights of the Sami indigenous communities of Finland were
threatened by mining, logging, road construction, and related activities, the complainants brought the issue
under Art. 27 and not under Art. 1 of the same covenant that guarantees peoples’ right to self-determination.
See also the Bernard Ominayak, Chief of the Lubicon Lake Band v. Canada case (26 March 1990, HRC No. 167/1984,
CCPR/C/38/D/167/1984). Cf. Kitok v. Sweden case (10 August 1988, HRC No. 197/1985, CCPR/C/33/D/197/1985)
and Lovelace v. Canada case (30 July 1981, HRC No. 24/1977, A/36/40).

83 Such as the International Convention on the Elimination of All Forms of Racial Discrimination (1965),
the UNESCO Convention on the Elimination of Discrimination in Education, the UNESCO Declaration on
Race and Racial Prejudice (1978), and the UN Declaration against Intolerance and Discrimination Based on
Religion and Belief (1981).

84 See generally J. Packer, ‘Problems in Defining minorities’, in D. Fottrell and B. Bowring (eds.), Minority and
Group Rights in the New Millennium (1999), 223 at 223–73; B. Barry, Culture and Equality (2001) and C. Kukathas,
The Liberal Archipelago (2003).
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into ‘individuals’, to eliminate 
‘ethnicity’ from the idea of 
‘minority protection’ and 
thereby promote assimilation    

Figure 1. Ethnicity in the international protection of minorities

meaning the promotion of ethnic features and solidarity, is therefore incompatible
with liberalism. Such a liberal regime of minority protection, from the perspectives
of ethnic minorities, readily permits the subordination of minorities to the majority
culture under the veil of principles of non-discrimination, equality, and so on.85

Yet, in the real world, the continued existence of minorities keeps the underlying
ethnic phenomenon alive, and thereby poses a constant challenge to this liberal
imaginary. The liberal way of dealing with this pragmatic challenge reveals the
hesitancy at and reconciliatory approach to the idea of actively promoting ethnic
identities. The pressing need to restore ethnicity in ‘minority protection’ emerged
at the end of the Cold War with the eruption of a series of ethnic conflicts, which
no longer could be wished away. Eruption of violent ethnic conflicts provided a
fresh impetus for minority protection in international law. Most of the literature on
minority rights covering this period refers to a causal relationship between violent
ethnic conflicts and the resurgence of the claim for group rights for minorities.
Some related the absence of minority group rights directly to the eruption of ethnic
conflicts.86 It is also quite plausible to suggest that even if there were extensive pro-
visions protecting ethnic minorities, those might themselves have been condemned
for keeping the spirit of ethnicity alive. Nevertheless, in the aftermath of the Cold
War, the protection of minorities in ethnic terms once again gained attention as a
viable pragmatic response to ethnic tension. Thus, while in the preceding regime eth-
nicity was conceived as a political void and, in this connection, minority protection
was understood in purely liberal-individualist terms, in the post-Cold War phase,
ethnicity came to push the agenda of minority protection towards the conservative
line, and thereby made the liberal hesitancy at minority rights more visible and the
need for a reconciliatory approach to these competing traditions more compelling.

The UN Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities (1992) is the iconic document in this context,
accommodating the post-Cold War consciousness about the ethnic dimension of
minority protection.87 Although designed to address the rights of individuals, the

85 See A. Anghie, ‘Human Rights and Cultural Identity: New Hope for Ethnic Peace’, (1992) 33 Harv. ILJ 341, at
345.

86 See generally ibid.
87 UN Doc. A/RES/47/135 (1992).
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Declaration formulates state responsibilities towards minority groups. Unlike Art-
icle 27, the Declaration makes it clear that these rights often require action, including
protective measures and encouragement of conditions for the promotion of their
identity,88 and specifies active measures by the state.89 In his oft-cited commentary
on Article 4 of the Declaration, Asbjorn Eide holds the view that these measures
may require economic resources from the state; thus, in the same way as the state
provides funding for the development of the culture and language of the majority,
it shall provide resources for similar activities of the minority.90 Such a positive
attitude towards minorities certainly underscores the group dimension of minority
protection.

However, the process was not as straightforward as it might appear. It was not
an easy task to break with the dominant liberal-individualist approach to minority
protection; a consistent balance had to be made. Thus, in the first place, the Declar-
ation advocated rights for individuals in line with Article 27, and not for any group.
Eide confirms this in his commentary: ‘The rights of persons belonging to minorities
are individual rights, even if they in most cases can only be enjoyed in community
with others.’91 Therefore, the right to self-determination, which is a collective right
of peoples, is outside the purview of the Declaration; the issue of autonomy shares
the same fate. Moreover, as Henrard claims, the Declaration has little or no concrete
content in relation to the right to enjoy one’s own culture, the right to profess and
practise one’s own religion, or the right to participate in the religious life of the
state.92 Thus, in the final evaluation, Henrard depicts the provisions of the Declar-
ation as some mere open ‘guidelines’ for states who are positive about minority
protection.93

Thus, this account of the liberal notion of minority protection demonstrates
a rigorous effort to manage the conservative passion of ethnicity in relation to
minority protection. Instead of being static, the response to ethnicity had to go
through makeshift arrangements to reconcile norms with pragmatic needs from
time to time. While the efforts to eliminate ethnicity from the idea of minority
protection marked the dawn of a new universal regime of human rights drawn upon
the liberal-individualist philosophy in the aftermath of the Second World War,
de facto existence of minorities in the ethnic form and ensuing pragmatic needs
gradually insisted on accommodating minorities along the line of the conservative
tradition. The latter gained momentum in the face of ethnic violence that followed
the end of the Cold War.

However, the overall individualist tone of the existing regime of rights, the
celebrated universal norm that has been advocated to the ‘other’ world as a policy
prescription for ethnic peace, remained an obstacle to the effective accommodation

88 Art. 1 of the Declaration.
89 Art. 4 of the Declaration.
90 A. Eide, Final Text of the Commentary to the Declaration on the Rights of National or Ethnic, Religious and Linguistic

Minorities (2001), UN Doc. E/CN4/Sub2/AC5/2001/2, at para. 56.
91 Ibid., at para. 15.
92 Henrard, supra note 66, at 192.
93 Ibid., at 193.
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of minorities. What appears as a result is the rhetoric of the protection of minority
groups without the actual creation of any legal norm to this effect that would un-
dercut liberalism itself. Ethnicity, thus, remains in the UN mechanism of minority
protection as a symbol of constant tension between the liberal and conservative
traditions: it is there at the core of the liberal understanding of the ‘minority’ as
a conservative connotation, but simultaneously avoided in the case of minority
protection.

3.4. The European context: the minority as a problem of the ‘ethnic’ East
The collapse of the Soviet empire, along with the ensuing end of the Cold War,
gave birth to a hope so high that Fukuyama even called it the ‘end of history’ as
he saw the progression of human history as a struggle between ideologies coming
to an end with the world settling on liberal democracy.94 However, eruption of
violent ethnic conflicts even in Europe brought the issue of ethnicity – a primitive
notion in liberal understanding – to the forefront. During that troubled time of
ethno-nationalist upheaval, Europe inclined towards more accommodative policies
vis-à-vis national minorities. For example, since 1989 the CSCE/OSCE included
statements of national minority rights in all texts setting human rights standards,
such as the Copenhagen Document,95 among other official documents that formed
the basis of the organization’s activities.96 Recommendation 1201 of the Council of
Europe Parliamentary Assembly (1993) even went further by stipulating that ‘the
persons belonging to a national minority shall have the right to have at their disposal
appropriate local or autonomous authorities or to have a special status’.97

Yet, the European system of minority protection shared with the UN system the
liberal hesitancy at the idea of creating uniformly applicable legal norms. Some
Western countries not only opposed the idea of granting self-government rights
to national minorities, but also showed reluctance to bring their own minority
protection system under a supranational monitoring mechanism.98 But at the same
time, the liberal West found it necessary to devise a more accommodative and
effective minority protection regime for the Eastern countries to respond efficiently
to the potential violent ethnic conflicts in these countries despite the fact that the
political structures of a number of Western democracies were and still are challenged
by secessionist claims. Thus, a justification had to be made for differential treatments
of minorities in two parts of Europe within a single European system of minority
protection; it was done along a line which demarcated the conservative ‘ethnic’
East from the liberal ‘post-ethnic’ West very much in similarity with the minority
protection regime under the League.

94 See generally F. Fukuyama, ‘The End of History’, (1989) 16 National Interest 3, at 3–18.
95 Paras. 31 and 33 of the Document. See also, Henrard, supra note 66, at 206–7.
96 See, Preece, ‘National Minorities and International System’, (1998) 18 Politics 17, at 21.
97 Art. 11 of the Recommendation.
98 W. Kymlicka, ‘Reply and Conclusion’, in W. Kymlicka and M. Opalski (eds.), Can Liberal Pluralism Be Exported?

Western Political Theory and Ethnic Relations in Eastern Europe (2001) 345, at 374. Cf. W. Kymlicka, ‘Multi-
culturalism and Minority Rights: West and East’, (2002) 4 Journal on Ethnopolitics and Minority Issues in Europe
1, at 1–25.
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However, Kymlicka argues that under the new system the West relied on two dif-
ferent and contradictory tracks – a universal justice-based track and a security-based
track. In the universal justice-based minority rights track, he argues, the liberal West
systematically endeavoured to lower the standard of minority protection applic-
able to the whole of Europe, while in the security-based track only United Nations
Economic Commission for Europe (ECE) states were put under special minority pro-
tection obligations on the grounds that minorities in these countries pose a security
threat to Europe.99 Indeed, a critical examination of the Framework Convention
for the Protection of National Minorities (1994), which was meant to translate the
political commitments of the OSCE into legal obligations, reveals that it consists of
vague programme declarations, including several escape clauses, and grants mem-
ber states a wide range of discretion.100 Compared to the earlier OSCE Declarations
or COE Recommendation 1201, the Convention is also weaker, in that it makes no
reference to the right to autonomy or any other form of power-sharing for minor-
ities, nor does it mention anything about official language status, or mother-tongue
universities, or consociational measures.101 Regarding the Framework Convention’s
approach to group rights, the Explanatory Report categorically states that the Con-
vention does not imply the recognition of collective rights; instead, the emphasis is
placed on the ‘protection of persons belonging to national minorities’ in conformity
with the approach adopted by other international instruments in this regard.102 As
the Report mentions, the parties recognized that protection of a national minority
could be achieved through the protection of the rights of individuals belonging to
such a minority.103

However, this is only one aspect of the relationship between ethnicity and minor-
ity protection in this context. Another aspect of this relationship demonstrates how
the politics of minority protection in Europe simultaneously referred to the salience
of ethnicity in the political organization of nation-states in Eastern and Central
Europe as a reflection of the conservative tradition of this region. It is to be noted
here that in a number of Western democracies too minorities are a ‘problem’, and
they threaten political stability as well as national and international security in
forms of secessionist claims and violence, though the degree of violence is much
lower than what the East has experienced in the recent past. Nevertheless, the West
has devised a separate mechanism, i.e. the office of the High Commissioner on Na-
tional Minorities (HCNM) created in 1992 within the OSCE, to pressure the Eastern
European countries to protect their minorities by ‘securitizing’ the minority issue.

The mandate of the HCNM crafted at the 1992 OSCE meeting held in Helsinki
made it clear that the position of the HCNM was not created to implement inter-
national norms concerning minorities; instead, this position was entrusted with the

99 For the details of this analytical framework, see Kymlicka, ‘Reply and Conclusion’, supra note 98, at 369–87.
100 Council of Europe, Explanatory Report to the Framework Convention for the Protection of National Minor-

ities, ETS No. 157 (1995), at para. 11.
101 Kymlicka, ‘Reply and Conclusion’, supra note 98, at 373.
102 Explanatory Report, supra note 100, at para. 13.
103 Ibid., at para. 31.
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foremost responsibility of conflict prevention.104 Although the HCNM quite suc-
cessfully used ‘minority protection’ as a norm to prevent ethnic conflicts in Eastern
Europe, the mechanism itself is premised on the perception that minorities in these
countries alone are the security threats to European stability, whereas the minority
issues in the West can be effectively addressed through existing national legislation,
democratic institutions, and international as well as European instruments with
an individualist approach to rights. Therefore, the HCNM has not so far initiated
an investigation into, or offered recommendations regarding, any Western coun-
try’s minority rights record.105 Under this differential system, the security mandate
of the HCNM allows him to recommend forms of minority rights beyond those
required by the Framework Convention, such as territorial autonomy, or official lan-
guage status, or consociational veto rights. Although these recommendations are not
legally binding, Kymlicka notes, the EU has repeatedly emphasized that these coun-
tries ‘seeking accession to the EU are expected to follow the HCNM’s advice.’106

However, Kymlicka’s argument that the pragmatic need for additional protection
of minorities in the ECE states, which the West refused to grant to their minorities,
engendered a differential treatment, and that ‘securitizing’ the concept of ‘minority’
offered justification for this differentiation, ignores a very significant aspect of the
dichotomy. His acknowledgement in one place that even the very understanding of
the term ‘security’ is informed by the East–West dichotomy – in the West ‘security’
is narrowly interpreted to mean absence of war between states, whereas in the
East it expanded in various directions to justify intervention in countries where
there is little or no prospect of inter-state war107 – in fact contradicts the argument
that a differential treatment is dictated by value-free pragmatic needs, a mere state
of affairs. Instead, it is quite evident from the structure of the specific minority
protection mechanism for the East that the West attributes a different notion to
minorities in these countries, which it carefully avoids in the discourse on the
protection of its own minorities. And this is the conservative notion of ethnicity
and its significance in the political organization of the nation-state that inform the
liberal West’s concept of ‘minority protection’ in relation to the Eastern European
countries.

This role of ‘ethnicity’ in this context is a historical phenomenon that can be
traced in the minority protection mechanism under the League. Despite the exist-
ence of a significant minority ‘problem’ in Great Britain, Italy, France, Denmark, and
the defeated Germany at that time, and the initial efforts to bind all member-states
of the League with minority protection obligations, the interwar international law
of minority rights invariably brought only the non-Western countries under the
minority protection obligations by signing a series of bilateral minority rights treat-
ies. Not only the concept of minority, but also the very character of Eastern Europe
was then conceived in ‘ethnic’ terms. Thus, in the Greco-Bulgarian Communities Case,

104 S. Ratner, ‘Does International Law Matter in Preventing Ethnic Conflict?’, (2000) 32 International Law and
Politics 591, at 620.

105 Kymlicka, ‘Reply and Conclusion’, supra note 98, at 374.
106 Ibid., at 375.
107 See ibid., at 378.
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the Permanent Court held the view that the ‘sentiment of solidarity’ and the im-
portance of collective identity – in other words, the ethnic phenomenon – were the
attributes of ‘Eastern Countries’.108 Such incorporation of ethnicity, attributed to
the conservative Eastern culture, justified the exemption of the Western countries
from international scrutiny of their treatment of minorities.

This interwar perception of non-Western Europe reappeared in the post-Cold
War context. The outbreak of ethnic violence with the collapse of Yugoslavia was
closely linked to the salience of ethnicity in the conservative tradition of perceiving
the self-image of the people in this region. In the liberal understanding, if ethnic
primitiveness leads to irrationality and ensuing violence, the ethnic characteristics
of the people in this region thus necessarily offer a fertile field for violent confron-
tations. Maria Todorova demonstrates, in line with Said’s deconstructivist approach
to the West’s imagination of the Orient, how ‘as in the case of Orient, the Balkans
have served as a repository of negative characteristics against which a positive and self-
congratulatory image of the “European” and the “West” has been constructed’.109

Bakic-Hayden argues that this ‘Balkanism’, to use Todorova’s term, has been in-
ternalized by the Balkan states themselves, who then attempt to get rid of the
‘Balkan’ label by claiming themselves ‘European’ and simultaneously designating
their neighbours’ nations ‘Balkans’.110 This pattern reinforces not only the inter-
war ethnic dichotomy of the liberal, civilized West and the conservative, primitive
East within Europe, but also the process of ‘othering’ on the ground of ethnic vi-
olence. Sumantra Bose notes that the stereotyping of the Balkans as primitive, and
hence a source of conflict, has drawn many ‘adventure-seekers, missionary zealots
on civilizing field expeditions, and careerists from contemporary dull and boring
post-industrial Western societies’ to ‘exotic and tortured’ post-conflict Bosnia.111

It is, therefore, no surprise that the European Community made the recognition
of the new states (that came into being as independent states due to the dissolu-
tion of Yugoslavia) subject to the guarantee of minority rights in these states. The
Declaration on the Guidelines on the Recognition of New States in Eastern Europe
and in the Soviet Union declares that the EC and its member states have adopted a
common position on the process of recognition of these new states, which requires
‘guarantees for the rights of ethnic and national groups and minorities in accordance
with the commitments subscribed to in the framework of the CSCE.’112 Similarly, the
Declaration on Yugoslavia categorically mentions that the EC and its member states
agree to recognize the independence of all the Yugoslav Republics provided that
they accept, inter alia, ‘the provisions laid down in the draft Convention – especially

108 Greco-Bulgarian Communities Case, 1930 PCIJ Series B, No. 17, at 33.
109 M. Todorova, Imaging the Balkans (1997), at 188. Emphasis added. See also Said, supra note 31.
110 M. Bakic-Hayden, ‘Nesting Orientalisms: The Case of Former Yugoslavia’, (1995) 54 Slavic Review 917, at

917–31.
111 S. Bose, Bosnia after Dayton: Nationalist Partition and International Intervention (2002), at 12.
112 The Declaration on the Guidelines on the Recognition of New States in Eastern Europe and in the Soviet

Union (December 16, 1991), (1993) 3 EJIL 72, at 72.
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Figure 2. Ethnicity in the post-Cold War European context of minority protection

those in Chapter II on human rights and rights of national or ethnic groups – under
consideration by the Conference on Yugoslavia’.113

With reference to these Declarations, the Arbitration Commission of the Con-
ference on Yugoslavia (hereinafter, the Badinter Commission) decided that in the
cases of Slovenia114 and Macedonia115 all criteria were fulfilled and that in the cases
of Croatia116 and Bosnia and Herzegovina117 additional activities were necessary
(respectively, provision for an appropriate status of minorities and a referendum).
Regarding Serbia and Montenegro, the Commission held that they have constituted
a new state – the Federal Republic of Yugoslavia, and therefore, ‘its recognition by the
Member States of the European Community would be subject to its compliance with
the conditions laid down by general international law for such an act and the joint
statement and Guidelines of [16 December 1991]’, which stipulated the protection
of minorities in a conservative sense.118

Reinforcing this dichotomy of liberal and conservative traditions apropos eth-
nicity, the OSCE/HCNM advances for the minorities in the non-Western European
countries a number of group rights of varying strength, which range from mild forms
of non-territorial cultural rights to confederation to associated statehood. Now, the
concept of ‘minority’ is an ethnic phenomenon that necessarily has a conservative
group dimension. At the same time, this ethnic character of minorities is attrib-
uted to the Eastern culture alone given their conservative tradition of perceiving

113 Declaration on Yugoslavia (Extraordinary EPC Ministerial Meeting), Brussels, 16 December 1991, (1993) 3
EJIL 73, at 73. Rich argues that EC Guidelines have ‘moved away from the process of recognition as the
formal acceptance of a fact to a process based on value judgments and through which the international
community tries to create a fact’. Although these guidelines are stated to be subject to the normal standards
of international practice, he notes, their application has ‘thrown doubt on the relevance of the traditional
criteria for statehood’. See R. Rich, ‘Recognition of States: The Collapse of Yugoslavia and the Soviet Union’,
4 EJIL (1993) 36, at 56. Cf. D. Turk, ‘Recognition of States: A Comment’, (1993) 4 EJIL 66, at 66–71.

114 Conference on Yugoslavia, Arbitration Commission Opinion No. 7 (1992), (1993) 4 EJIL 80, at 80–4.
115 Arbitration Commission Opinion No. 6 (1992), (1993) 4 EJIL 77, at 77–80.
116 Arbitration Commission Opinion No. 5 (1992), (1993) 4 EJIL 76, at 76–7.
117 Arbitration Commission Opinion No. 4 (1992), (1993) 4 EJIL 74, at 74–6.
118 Arbitration Commission Opinion No. 10 (1992), (1993) 4 EJIL 90, at 90–1.
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self-image along ethnic lines, in contrast with liberal Western values. While the
West is more inclined to the liberal democratic norms that sanctify individual free-
dom, the East arguably keeps emphasizing ethnic solidarity. And, once the East
is conceived of as ‘ethnic’, minorities within it would require effective protection
from exclusionist state-sponsored measures. In other words, the liberal construction
of the East in conservative ethnic terms once again justifies that special minority
protection obligations should be imposed on ECE states to suppress the threat to
minorities – both of which are defined as conservative phenomena.

Therefore, it is this very nature of the Eastern states that defines the pragmatic
needs expressed now as a ‘security issue’. The emphasis on this ethnic character helps
the liberal West to distance itself from the East and also to avoid additional minor-
ity protection obligations. This ethnic dimension explains Kymlicka’s observation
that the concept of security is understood by the HCNM in two different ways in
relation to the West and the non-West. Here the ethnic notion of ‘otherness’ silently
informs an understanding of ‘security’ in the same way it explained ‘civilization’ and
‘backwardness’ in various epochs of international law.

Thus, in the security mandate of the HCNM, in the first place, ethnicity is re-
instated in the discourse of ‘minority protection’, understood as the protection of
minorities as groups with distinct characteristics, and second, the conservative tra-
dition of the Eastern countries as to ethnicity, which in itself is arguably a historical
phenomenon and distinct from the West’s culturally advanced liberal approach,
defines the pragmatic needs for ensuring ‘security’, which then justifies a differen-
tial system of minority protection for the East and the West within Europe.

4. CONCLUSION

This narrative of the international protection of minorities in the post-Cold War
context demonstrates how ‘ethnicity’ plays a dominant role in the contemporary
liberal understanding of minority protection within an environment of uneasiness
and mistrust. Although ethnicity has always been playing a crucial role in the
international law of minority protection, the significance of the post-Cold War era
remains in the fact that now ethnicity re-emerges in the most complex manner to
coexist with the liberal-individualist notion of human rights. While the efforts to
eliminate ethnicity from the minority marked the dawn of a new universal regime of
human rights in the aftermath of the Second World War, the existence of minorities
as an ethnic phenomenon and ensuing pragmatic needs in the face of the post-
Cold War ethnic violence gradually brought ethnicity to the surface of the current
discourse on minority protection. Thus, instead of being the era of mere enforcement
of the norms of international human rights law that allegedly developed during the
Cold War, this era appears as the moment of reconciliation between ‘progressive’
human rights and ethnic ‘primitiveness’.
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