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Abstract

States are uniquely situated as both individual governments in the federal system
and entities that represent the interests of their citizens. So, what makes groups of
states successful when they lobby the Supreme Court as amicus curiae filers? | argue
that it is not just the number of states included in a coalition that matters, but rather
which states are included. In this article, | offer a theory that implies certain types of
coalitions will be more influential than others, as these coalitions can vary in how
representative they are of public preferences. | use a dataset on state amicus curiae
filings from 1960 to 2013 to test the implications of my theory. | find that the regional
diversity of coalitions increases the odds of state amicus curiae filers obtaining their
preferred outcome, but the ideological heterogeneity of the group of states does not.
This latter result is interesting given that it is contrary to the theoretical expectations
of the existing scholarship on state amicus filings.
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State attorneys general (SAGs), as actors tasked with serving as the primary legal
officer of their state and representing the interests of its citizens, are said to “occupy
the intersection of law and public policy.”! While these actors are less visible than
Members of Congress, they play an extremely active role as policy makers in disguise.
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While most of their efforts consist of creating substantively meaningful changes to
policy through litigation efforts, such as the overhaul of the tobacco and pharmaceuti-
cals industries or changes in emissions policies (Nolette 2015), they also work to influ-
ence Supreme Court outcomes by lobbying the Court through amicus curiae briefs.
While this second form of advocacy for policy change is not as high profile as some of
the litigation efforts, it is still an important endeavor due to the widespread implica-
tions of the Supreme Court’s decisions. One notable feature about SAGs efforts is that
they often work together by forming coalitions, often in a bipartisan manner. SAGs
have been shown to be particularly effective lobbyists when they coordinate their
efforts (Goelzhauser and Vouvalis 2015; Morris 1987; Nicholson-Crotty 2007).
However, we still know little about what specific features of a coalition make the
states so successful.

In the pages that follow, I offer a theory of state amicus curiae influence on Supreme
Court outcomes that points to certain features of a coalition that can increase the likeli-
hood of success on the merits. Specifically, I theorize that the ideological heterogene-
ity and the regional diversity of the coalition send important signals to the Supreme
Court justices about how representative these states are of public interests. I test the
implications of this theory using a robust dataset containing all state-filed amicus cur-
iae briefs from the 1960-2013 Supreme Court terms. I find that the regional (geo-
graphic) diversity represented by the coalition is related to an increase in the chances
of success on the merits as amicus curiae filers, but that the ideological heterogeneity
of the coalition is not. This finding is interesting in that it transcends our understanding
of lobbying and representation as a simple paradigm of liberal and conservative inter-
ests and suggests there is a more nuanced story at play.

The latter result is also intriguing as it goes against the theoretical expectations in
the existing literature. While the ideological heterogeneity of a coalition of states
might signal the policy and legal importance of a case and increase the likelihood that
the Court will grant review (Goelzhauser and Vouvalis 2015), this “success” of getting
their desired outcome does not extend to the merits stage. Furthermore, previous work
has implied that the number of states in a coalition can signal that “a large number of
citizens support the outcome produced under state authority”” (Nicholson-Crotty 2007,
601). However, I find that the mere number of states in a coalition does not increase
the chances of amicus success on the merits. This article serves to help shape how we
think about effective lobbying efforts and suggests that lobbying coalitions, whether
composed of SAGs or organized interests, might be particularly effective when they
represent a more diverse set of preferences that encompass various cultural, social, and
economic outlooks.

SAGs and Policy Outcomes

Amicus curiae or “friend-of-the-Court” briefs allow SAGs to use legal and pragmatic
arguments to advocate for a particular outcome in a case. It is a way for them to
express their preferences to the nation’s highest Court, and as the chief legal officers
of their states who are active in litigation efforts, their voice is a strong one. Over the
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past two decades, scholars have been increasingly interested in understanding the
importance of these filings and what the Court makes of them. Research has shown
that states (through their attorneys general) are said to experience “above-average suc-
cess” when they file amicus curiae briefs (J. D. Kearney and Merrill 2000, 829). They
have been filing more often over time (Clayton and McGuire 2001; Solimine 2012),
and the justices have been increasingly citing and borrowing language from these
briefs in their opinions (Harper 2014). Coordinated efforts among SAGs have been
increasingly common (Clayton and McGuire 2001) and have been shown to increase
success both on the merits (Morris 1987; Nicholson-Crotty 2007) and during the cer-
tiorari stage, or in other words, to encourage the High Court to hear particular cases
(Goelzhauser and Vouvalis 2015).

Scholars have been particularly interested in coalition formation among the SAGs
both in the form of multistate litigation and the submission of amicus curiae briefs and
there are differences in these two forms. When it comes to joining multistate lawsuits,
research suggests state citizen ideology helps determine whether a SAG will join a
lawsuit in consumer protection cases (Provost 2003, 2006); however, when it comes to
the decision to join an amicus brief, this connection is much less clear. Research has
shown that in terms of joining amicus briefs in criminal procedure cases, SAGs are
motivated by policy, elected SAGs join more often than appointed, and that SAGs are
not motivated by state elite preferences (Provost 2011). Furthermore, it has been dem-
onstrated that in Fourth Amendment cases, resources determine whether a SAG initi-
ates or joins a brief, and that case facts can influence whether SAGs join a case but
does not influence their decision to initiate an amicus brief (Gleason and Provost
2016).

It has also been demonstrated that context matters to SAG coalition formation.
Gleason (2018) has shown that in the 1980s and 1990s, SAG coalitions formed due to
budget constraints and a need to pool resources, while in the 2000s, the SAGs coordi-
nated their efforts more in terms of ideological similarity. Furthermore, it has been
shown that the 2000s brought an increase in the number of partisan amicus briefs
submitted by SAGs (Nolette 2015). These findings are consistent with the creation of
the Republican Attorneys General Association (RAGA) in 1999 and the Democratic
Attorneys General Association (DAGA) in 2002 and show that SAG coalition forma-
tion changed over time. While such partisan behavior has increased over time and
plays such an important role in understanding SAG coalition formation and motiva-
tion, it is worth noting that there are still many bipartisan efforts among SAGs (see
Nolette 2014, 2015).

In fact, research suggests that ideologically diverse coalitions can be particularly
influential. Goelzhauser and Vouvalis (2015) find that the ideological heterogeneity of
SAG amicus coalitions signals the importance of a case and can increase the likeli-
hood that the Court will grant review, showing the benefits that come when actors with
diverse preferences come together to lobby for a common outcome. While this work
has advanced our understanding of state amicus curiae filings, we still know little
about what makes for successful SAG amicus filings on the merits of a case and what,
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specifically, it is about coalition formation and multiple states advocating for certain
outcomes that might make for more successful lobbying of the Supreme Court.

Sending a Signal: State Amicus Coalitions and Supreme
Court Rulings

Amicus curiae briefs play an important role in the dissemination of information.
Supreme Court justices have incomplete information (Epstein and Knight 1998, 1999;
Hansford and Johnson 2014; Johnson, Wahlbeck, and Spriggs 2006; Maltzman,
Spriggs, and Wahlbeck 2000; Murphy 1964). They don’t always know the preferences
of other actors, the wider implications of their rulings, or how their policies will play
out. Amicus curiae briefs are important in that they can provide the justices with this
information. While there is a broad debate on whether the amicus curiae briefs do
(Collins 2007a, 2008a, 2008b; Ennis 1984; Hansford 2004; J. D. Kearney and Merrill
2000) or do not (Epstein, Segal, and Johnson 1996; Songer and Sheehan 1993) influ-
ence outcomes, most scholars can agree that the submission of these briefs is a form of
“informational lobbying” (Collins 2008b; Epstein and Knight 1999; Hansford 2011;
J. D. Kearney and Merrill 2000; Spriggs and Wahlbeck 1997). The amicus filers sub-
mit these briefs with the belief they can influence outcomes, and the briefs serve as an
important source of useful information that the Court might use to make informed
decisions about the broader social implications (Barker 1967; J. D. Kearney and
Merrill 2000) or importance of a case (Caldeira and Wright 1988), even as it pertains
to those who are not litigants in the case (Pacelle 1991). These briefs also serve to
provide factual information (Ennis 1984) and information on the preferences of other
actors (Epstein and Knight 1999).

Amicus coalition formation—that is, multiple entities coming together to advocate
for a particular outcome—has been of particular interest to scholars. Coalitions are a
way for interest groups to pool resources to effectively advocate for their policy pref-
erences both in terms of amicus coalition formation (Box-Steffensmeier and
Christenson 2015) and lobbying of Congress (Hula 1999). Research has demonstrated
that better-connected interest groups who are frequent filers with the U.S. Supreme
Court are able to influence outcomes in cases where the litigants have a similar num-
ber of amicus briefs supporting them (Box-Steffensmeier, Christenson, and Hitt 2013).
Furthermore, coalition formation shows how divergent groups can come together to
advocate for a common cause (Clayton 1994; Hula 1999).

SAG coalitions are especially important as amicus filers because of the signals they
can send the Court in their coordination efforts and because of their unique roles as
chief legal officers and representatives of their state. As such, I first assume that the
Court values the views of the state governments, as evidenced by rule 37.4 that allows
the federal, state, and local governments, via the appropriate actors, to file amicus
curiae briefs without receiving consent from the parties, which is required of other
interests. The states are allowed to submit briefs under this rule so long as the SAG
files them, which is almost always the case. Existing research validates
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this assumption by highlighting the importance of state-filed briefs. Interviews with
former Supreme Court clerks revealed that amicus briefs submitted by states were
given close attention and were next in importance to amicus briefs submitted by the
U.S. Solicitor General (Lynch 2004). The clerks also stated that the briefs were not
especially known for their quality but rather were considered more prominently
because of their position in the government (Lynch 2004, 9). J. D. Kearney and Merrill
(2000) claim that the state-filed briefs appear to receive more attention relative to
other amici (p. 830) and theorize that this might be due to their role in the implementa-
tion of some of the Court’s decisions (p. 782). While the Court may value the opinion
of the states due to their role in the federalist system of government, it is not a stretch
to assume that the justices care about the preferences of states as indicators of citizen
preferences as well, as several studies have shown that the Supreme Court is sensitive
to public opinion in various contexts (Casillas, Enns, and Wohlfarth 2010; Clark 2009;
Epstein and Martin 2010; Hall 2014; McGuire and Stimson 2004).

I next assume that SAGs at least loosely represent the preferences of the citizens of
their states—at least in the minds of the justices. In fact, Solimine (2012, 378) claims
one reason to consider state-filed amicus briefs is because they are “superior barome-
ters of state opinion and state interests.”? This same author concludes that many SAGs
are motivated by political ambitions (Solimine 2012), and as such, they must be mind-
ful of public preferences. In addition, scholars have identified SAGs role as represen-
tatives of public interest (Clayton 1994, 527-28; Nolette 2015, 38), particularly when
it comes to litigation efforts and national policy making. It is not unreasonable to
assume that SAGs role in representing public interest extends to their role in amicus
filings as well. While one might argue that, unlike litigation efforts, amicus participa-
tion goes unnoticed by the public and thus should have little to no consequences for
SAGs, it is worth noting that their participation as amici does, at times, appear in local3
and national* media outlets, and SAGs will even advertise their participation on their
office website® or in local news outlets.® This is evidence that (1) SAG activity is
noticeable to the public and (2) SAGs at times specifically highlight their amicus
activity to show their state’s citizens that they are filing in cases of interest to them to
advocate for desired outcomes. In addition, one might make the argument that
appointed SAGs are less likely to represent the preferences of their states’ citizens, as
there is no electoral connection. However, it is worth noting that, with the exception of
Tennessee, these SAGs are appointed by elected officials, most often the state’s gov-
ernor.” Finally, even if the public is not well attuned to amicus activity of SAGs, the
theory holds as long as the Supreme Court justices view these briefs as being some-
what representative of state interests. As SAGs are the primary actors that file briefs
on behalf of the states, this is the information justices have available to determine citi-
zen preferences.

Multiple state filers advocating for the same outcome can send important signals to
the Court, particularly in terms of representing a diversity of interests. Coalitions send
a particularly strong signal in that they show that diverse interests can come together
to find common ground on an issue, whether it be SAGs working together on amicus
briefs (Clayton 1994) or organized interests lobbying more generally (Hula 1999). As
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previously iterated, the ideological heterogeneity of a coalition of SAG amici is par-
ticularly intriguing. While the theoretical motivations behind why these coalitions
influence success on the merits is a bit more complex than those in the cert stage, the
logic is similar. Goelzhauser and Vouvalis (2015) theorize that ideologically heteroge-
neous coalitions (i.e., coalitions including both liberal and conservative states) signal
the importance of a case from both a policy and legal standpoint. The authors state that
heterogeneous coalition activity can “inspire confidence in the petitioner’s claim that
some legal defect in the lower court’s judgement warrants reconsideration”
(Goelzhauser and Vouvalis 2015, 102). In other words, if ideologically dissimilar
states are drawing attention to a case, it is likely because the lower court’s argument is
flawed and requires further evaluation.

A similar logic can extend to the merits stage. The attitudinal model implies that a
legal argument can be made on either side of a case. The premise is that legal actors
have ideological preferences first, then find legal arguments to support them (Segal
and Spaeth 1993, 2002). Ideologically divergent interests advocating for the same out-
come can signal that the position advocated is the “correct” legal ruling. In terms of
cut-points in the ideological space, it could be that the legal ruling from the lower court
might be so extreme on either side of the ideological spectrum that neither liberal nor
conservative states can justify supporting it. Take, for example, Elk Grove Unified
School District v. Newdow (2004) on whether reciting the Pledge of Allegiance in
schools violated the Establishment Clause. In this particular case, the SAGs from all
50 states signed on to a brief in support of the petitioner. Alternatively, ideologically
heterogeneous coalitions might signal broad support from the public. If SAGs repre-
sent the interests of their state’s citizens and both liberal and conservative states are
advocating for the same outcome, it can signal popular support for a ruling. Whether
ideologically heterogeneous coalitions signal support for a “correct” legal argument or
wider policy support among the public, we should expect to find that this type of
amicus activity increases state success on the merits as amicus filers. In other words,
we should expect to see the Court more likely to rule in favor of a litigant supported
by a coalition of states spanning the ideological spectrum. To receive this signal, the
justices do not need to know the exact ideal point estimate of each state, they just need
to have a general idea of ideological outlooks. For example, they would need to recog-
nize that California is liberal and Texas is conservative. This leads me to the following
hypothesis:

Hypothesis 1 (H1): The greater the ideological heterogeneity of the filing states,
the more likely they will be successful on the merits.

States also send a signal of geographic diversity.® Geographic (or regional) distinc-
tions play a significant role in U.S. politics and have largely been shaped over the
course of our nation’s history. While each state has its own culture with different social
and economic identities, so too does each region within which the states reside.
Political scientists have identified the importance of geography in political attitudes.
Evidence has shown there are distinctive differences between red states and blue states
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and that this has not lessened over time (Abramowitz and Saunders 2008). These dif-
ferences are not limited to the states themselves but in fact spread to greater geo-
graphic regions, such as the conservative South and the liberal New England and
Pacific regions (Gelman 2009). In terms of political behavior, scholars have even iden-
tified differences in personality (Rentfrow 2010) and political views (Gelman 2009)
across the states and have shown that individuals will consider partisanship when
determining which state to migrate to (Tam Cho, Gimple, and Hui 2012). Similarly, it
has been shown that individuals in different regions have different political prefer-
ences (Glaeser and Ward 2006).

This is all to suggest that regional identities are important as they represent different
cultures with strong social, political, and economic identities. These geographic distinc-
tions do not go unnoticed by the Supreme Court. Rush (2014) claims, “ . . . federalism
and geography are inextricably intertwined” (p. 122) and provides examples of Supreme
Court justices identifying the importance of regional distinctions in their majority opin-
ions, such as Justice Sandra Day O’Connor in Grutter v. Bollinger (2003) and Justice
John Roberts in Shelby County, Alabama v. Holder (2013) (Rush 2014, 121-22).
Regional representation might send an even stronger signal to the justices than ideo-
logical heterogeneity as it provides a more complete picture of citizen preferences than
the mere red state-blue state dichotomy and is easily received.

Regional diversity in a state coalition can signal the representativeness of a diverse
citizenry. Geographic representation, in some ways, is a better indicator of diversity
than the number of states in a coalition. Take, for example, Crawford v. Marion County
Election Board (2008) where the Court had to decide whether an Indiana law that
required voters show a state or federally issued photo identification at the polls hin-
dered citizens’ right to vote. The state of Texas initiated a brief joined by seven other
states (Alabama, Colorado, Florida, Hawaii, Michigan, Nebraska, and South Dakota)
in support of the Marion County Election Board. These states represented seven of the
nine Census divisions.’ The Court ruled in favor of the Marion County Election Board
and determined the state law was not discriminatory and was intended to prevent voter
fraud. While there were obviously many other factors that drove Supreme Court deci-
sion making in this case, this very regionally diverse combination of states represent-
ing very different cultures with various social outlooks likely sent a strong signal to the
Court.

In another case, Santa Fe Independent School District v. Doe (2000), the Court
determined whether the school district’s policy allowing student-led prayer at football
games violated the Establishment Clause of the First Amendment. The state of Texas
initiated an amicus brief, joined by seven other states (Alabama, Kansas, Louisiana,
Mississippi, Nebraska, South Carolina, and Tennessee) in support of the Santa Fe
Independent School District. These states represented only four of the nine Census
divisions.!? The Court ruled that this policy did violate the Establishment Clause and
ruled against the school district and in favor of Jane Doe. Again, while there were
many factors that went into the justices’ decision making, this coalition that was not
very regionally diverse and represented a much narrower set of interests likely sent a
weaker signal to the Court. Coalitions that encompass greater geographic diversity
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better reflect the interests of a much broader segment of the country by representing
different cultural identities, ideologies, and social and economic outlooks.

The signal of regional representation sent by states is easily identifiable and can
help the justices make inferences about other states in their geographic region in a
straightforward manner. For example, the Court might assume that Southern states are
conservative, while Western states are more liberal. The Court might then easily infer
that if one state in the region prefers a particular outcome, similarly situated states in
the rest of that region share these preferences as well. For example, if Alabama (a
conservative state) expresses a particular preference, the justices might assume that
other conservative Southern states in the region share these preferences due to similar
cultural, social, and economic outlooks.

Hypothesis 2 (H2): The greater the regional diversity represented by the filing
states, the more likely they will be successful on the merits.

In this study, state coalitions include all states filing briefs on a particular side of
a case. This does not mean the states need to file together on the same brief, just that
they are proposing the same outcome for the case. My theory suggests that the coali-
tions themselves send an important message about representation of diverse public
interests. The justices can “receive” this message by looking at the states that file in
the same direction. To receive the message of geographic diversity, the justices only
need to observe which states file on which side of a case. In terms of simply observ-
ing geographic diversity, it should not matter whether the states filed on a single
brief together. Lynch (2004), by interviewing former Supreme Court clerks, found
that state-filed amicus briefs were deemed second in importance next to those filed
by the Solicitor General. As such, it is likely that all state-filed briefs are viewed by
the Court and therefore, the “signal” of regional diversity, that is, which states advo-
cate for which disposition, should be received regardless of whether they file on the
same brief or not.!! While prior work has established that the SAGs have shifted
away from filing multiple briefs and toward a “joining” strategy where they instead
sign onto a single brief together (Clayton 1994), this should not affect whether or not
the justices observe the geographic diversity of the states that argue for a particular
outcome in a case.

Data and Measures

The data necessary to test these hypotheses come from a variety of sources. The first
dataset contains information on every organized interest that has filed an amicus cur-
iae brief at the U.S. Supreme Court from the 1953 through 2013 terms (Hansford,
Depaoli, and Canelo n.d.).!2 In this article, I am only interested in the amicus briefs
filed by states, but this dataset also contains important information to be used as con-
trols. For data on state ideology, I use the Berry et al. (1998) revised citizen ideology
scores that span from 1960 to 2013. I use information from the U.S. Census Bureau
to construct my independent variable pertaining to geographic representation by
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using the nine divisions created by the Bureau, and I control for Supreme Court ideol-
ogy by creating measures constructed from the Judicial Common Space (JCS) Scores
(Epstein et al. 2007). Finally, I map all of the data onto the U.S. Supreme Court case-
centered database (Spaeth et al. 2016). This includes all information on the cases such
as litigants, winning party, and issue area that help create my independent and depen-
dent variables as well as important controls.

Collectively I am able to analyze all cases where one or more states filed an
amicus curiae brief from the 1960-2013 terms. This includes a total of 1,421 unique
cases. Because separate coalitions sometimes form to advocate for each side of a
case (i.e., one side forms to advocate a reversal of the lower court ruling and another
forms to advocate affirmance) the total number of coalitions in the dataset is 1,539.
I eliminate these instances as these types of cases are fundamentally different and
because the success of one coalition is directly related to the success of the other.!3
Occasionally, states will file a brief to inform the justices of certain considerations
or broader implications of a ruling without advocating for a particular disposition. I
exclude these cases, as I am interested in understanding what influences success
when the states are actually advocating. Finally, in the main analysis, I use only
“true” coalitions. In other words, I eliminate instances where only a single state
advocated for a particular side of a case. These cases are eliminated because they do
not provide any variation in ideological heterogeneity or regional diversity.
Eliminating cases on these factors leaves 1,002 observations, and the states were
successful as filers in 58% of these cases.

My dependent variable measures state success as amicus curiae on the merits.
Using the U.S. Supreme Court database, I use the Party Winning variable to determine
whether the petitioner or respondent won the case. Then, I matched this with the state
coalition’s position and coded the variable State Success “1” if the winning party was
the party the coalition supported and “0” if it was not.

To construct my first independent variable, I use the revised citizen ideology mea-
sures from Berry et al. (1998). To calculate heterogeneity, I took the standard deviation
of the ideology scores for all states advocating for the same position; therefore, the
higher the standard deviation, the more ideological heterogeneity in the coalition. This
approach of using the standard deviation to measure heterogeneity is consistent with
previous research (Goelzhauser and Vouvalis 2015).!4 Figure 1 is a histogram that
shows the Ideological Heterogeneity of the subset of 1,002 coalitions. Ideological
Heterogeneity ranges from 0.755 to 29.35 with a mean of 14.78.

Finally, to construct my last independent variable of regional diversity, I use the
U.S. Census Bureau’s categorization of the nine divisions of the United States.!> The
four census regions include the West, Midwest, South, and Northeast.!® These are then
broken down into regional divisions (used in this analysis). The Pacific and Mountain
divisions reside in the West region; West North Central and East North Central reside
in the Midwest Region; West South Central, East South Central, and South Atlantic
reside in the region deemed the South; and the Middle Atlantic and New England divi-
sions reside in the Northeast Region.!” To measure regional diversity, I first determine
which states are in each division and then generate a count of the number of unique
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Figure 2. Regional representation of state coalitions (census divisions).

divisions represented. This variable is called Regional Diversity. There are a total of 9
Census divisions. The mean number of divisions represented is 6.87 with a standard
deviation of 2.34 and a median of 8. The ideological heterogeneity of the state coali-
tion is not highly correlated with the regional diversity of the coalition (» = .28). A
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visual representation of the regional diversity in the data (using the 9 Census divi-
sions) can be found in Figure 2.3

Next, I construct the relevant control variables. First, I control for the Number of
States in the Coalition. Previous work suggests that the larger the number of states in
the coalition, the more likely they will be successful on the merits (Morris 1987;
Nicholson-Crotty 2007). I also include a control for the Number of State-Filed Briefs
as existing research shows that this might influence state success (Clayton and
McGuire 2001; Nicholson-Crotty 2007). Next, I account for the Supreme Court’s ide-
ology. There are several meaningful ways in which ideology or ideological heteroge-
neity can influence coalition formation and Supreme Court outcomes. First, research
demonstrates that more conservative Courts are more supportive of states’ rights
(Collins 2007a; R. C. Kearney and Sheehan 1992; Parker 2011; Waltenburg and
Swinford 1999). In these instances, the states might be more inclined to file under
conservative Courts, and conservative Courts might be more likely to vote in favor of
the states. The second is that the states advocate for liberal or conservative policy out-
comes. In this instance, states advocating liberal (conservative) outcomes might be
more inclined to file under liberal (conservative) Courts.

I thus account for ideological considerations in two ways. First, I create an ideo-
logical compatibility measure that compares the Court median’s position with the
state coalition’s preferred position. Using the “Decision Direction” variable in the
U.S. Supreme Court Database (Spaeth et al. 2016), I determine whether the state
coalition is advocating for the liberal or conservative position. I then use the JCS
Score (Epstein et al. 2007) of the Court median to create a measure that compares the
Court median’s ideology with the state coalition’s position. The JCS Scores are cre-
ated so that larger values indicate the median is more conservative. If the states advo-
cated for a conservative position, I kept the JCS Score as is. If the states advocated
for a liberal position, I multiplied the score by —1. This ensures that the higher the
number of the Supreme Court’s Ideological Compatibility Score, the closer the Court
median’s position is to the state coalition’s preferred outcome. Similar methods have
been used in previous work (Johnson, Spriggs, and Wahlbeck 2007). I also include
the State Advocating Liberal Position and the Judicial Common Space Score of the
Supreme Court Median terms in the model. Next, I include fixed effects for the natu-
ral Court.!” This allows me to ensure there are no systematic, time-variant changes
influencing my results, and that particular natural Courts are not influencing coalition
dynamics and merits outcomes. This includes the aforementioned scenario where
conservative Courts might be friendlier to states’ rights and thus more sympathetic to
their position.

Next, I control for the support or opposition of the U.S. Solicitor General (USSQG).
Briefs filed by the federal government might be more inclined to address federalism
cases and thus encourage states to form coalitions in response, and the USSG is
known to influence outcomes (Black and Owens 2012). To account for this, I create
a variable USSG Support coded “1” if the USSG was proposing the same outcome
as the state coalition and “0” otherwise. I then created a second variable called USSG
Opposition coded “1” if the USSG was filing in the direction opposite the states and
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“0” otherwise. I construct similar variables State Litigant Support and State Litigant
Opposition to capture whether a state(s) was a party in the case and whether the
coalition was advocating for or against said state(s). This is crafted using the “peti-
tioner” and “respondent” variables using the “State” coding in the Supreme Court
Database (Spaeth et al. 2016). The state coalitions advocated on behalf of state liti-
gants in 36.5% of the total number of cases and advocated against state litigants in
only 1.4% of cases.

I also control for the number of non-state-filed amicus curiae briefs filed on each
side of a case. This is important to control for as the number of briefs filed might both
correlate with coalition formation and the outcome of the case, as the number of
briefs on a particular side of a case has been shown to influence outcomes (Collins
2008Db). Similar to Collins (2008b), this variable Non-State Amicus Briefs is the num-
ber of briefs against the state coalition subtracted from the number of briefs support-
ing the state coalition. Next, I control for whether or not the state coalition is
advocating a reversal (State Advocating Reversal), as the Court is more inclined to
reverse lower court decisions. I control for SAG coordinating organizations in the
model by including a variable NA4AG which is an indicator variable for Supreme
Court terms past 1982.

I also control for the Issue Area as certain issues like federalism might prompt
coalition formation and also influence the outcome of a case. This is done using indi-
cators of the issue area variable in the Supreme Court Database (Spacth et al. 2016).20
The issues included in the database are Criminal Procedure, Civil Rights, First
Amendment, Due Process, Privacy, Attorneys, Unions, Economic Activity, Judicial
Power, Federalism, Interstate Relations, Federal Taxation, Miscellaneous, and Private
Action. The issue area “Judicial Power” serves as the baseline. The states file most
frequently in criminal procedure cases (24.7% of cases) followed by cases that involve
Economic Activity (18%), Civil Rights (17.5%), Federalism (11.4%), and Judicial
Power (10.3%). The median number of states in a coalition across all case types is 17
(mean = 18.6). The median number of states is slightly higher in cases involving
criminal procedure (median = 21, mean = 21.7) and is lower in cases involving Civil
Rights (median = 12, mean = 15.22) and the First Amendment (median = 13, mean
= 15). This finding that more states coordinate in criminal procedure cases is under-
standable given that attorneys general serve as the chief law enforcement officer in
their states and are well suited to speak to these issues in this domain.

The median ideological heterogeneity across all cases is 15.2 with a mean of 14.8.
The ideological heterogeneity of state coalitions remains fairly consistent across
issue area. For example, Criminal Procedure cases (median =14.8, mean =14.4), Civil
Rights cases (median = 15.1, mean = 14.5), and First Amendment cases (median =
14.5, mean = 14.3) are all very similar in ideological heterogeneity. Regional repre-
sentation is fairly consistent across issue area as well. The median across all cases is
8 with an average of 6.9. Civil Rights cases (median = 7, mean = 6.3) and First
Amendment cases (median = 7, mean = 6.3) are only slightly lower. Taken together,
this might suggest that despite the different ideological orientations of the states, they
are equally concerned with certain types of law and that these states’ rights
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considerations might transcend ideology. Visualizations of variation in regional
diversity, ideological heterogeneity, and the number of states in a coalition in each
issue area can be found in Online Appendix B.

Results

My dependent variable measures whether or not the Court’s ruling (disposition) was
the same position the state amicus curiae coalition advocated for. In other words, it
measures whether the states received their desired outcome. I use a logit model due
to the dichotomous nature of the dependent variable.?! Table 1 shows the results for
SAG coalitions where at least two or more states filed for the same outcome. The
model includes fixed effects for issue area and natural Court.?? These are not reported
in the table for simplicity.

As evidenced in Table 1, the coefficient for ideological heterogeneity of the coali-
tion is not statistically significant, and thus does not appear to influence state success
on the merits. Thus, there is no support for H1. This is interesting because one would
expect ideologically diverse coalitions to signal widespread support for a particular
position. However, I find these signals do not increase the likelihood of a decision that
favors the states’ preferences.

Regional diversity is positive and statistically significant, providing support for
my hypothesis that an increase in regional representation might increase state success
on the merits as amicus curiae. Figure 3 shows the average marginal effects of
regional representation on the probability of the Court ruling in the direction advo-
cated by the states. As evidenced in this figure, an increase in the number of geo-
graphic regions encompassed in the coalition is related to a substantial increase in the
likelihood of the states experiencing “success” as amicus filers.?3 Together, these
findings suggest that seeking regional representation might be a more effective lob-
bying strategy than trying to maximize ideological heterogeneity or simply gather a
large number of cosigners. Seeking a diverse set of interests might be an effective
lobbying strategy that can extend to organized interests as well. This point is men-
tioned further in the “Discussion” section.

In examining the control variables, the Number of States in the Coalition is not sta-
tistically significant, contrary to previous findings. Prior work has shown that the num-
ber of states in a coalition can lead to Supreme Court outcomes that favor state power
in federalism cases (Nicholson-Crotty 2007). However, the number of states advocat-
ing for a particular outcome does not appear to lead to rulings favoring state preferences
in the broader set of cases that include state amicus filings. In fact, this finding partially
stands even when removing ideological heterogeneity and regional representation from
the model. In doing so, the number of states advocating for a particular outcome is not
statistically significant at conventional levels (p = .093, two-tailed). This suggests a
more nuanced story is at play and that there are more important features of coalition
formation, like regional diversity, that can lead to more successful state advocacy.

The model also includes a control variable for the Number of State-Filed Briefs in
the coalition, including briefs filed by single states.?* The coefficient is not statistically
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Table I. State Amicus Curiae Success on the Merits.

Independent variable

Ideological Heterogeneity of the Coalition —0.024 (0.020)
Regional Diversity 0.131* (0.057)
Number of States in Coalition —0.006 (0.011)
State Advocating Liberal Position 0.236 (0.291)
Judicial Common Space of Median —4.15% (1.83)
Supreme Court Ideological Compatibility 2.02 (1.11)
Non-State Amicus Briefs 0.034 (0.018)
United States Solicitor General Support 0.817+ (0.181)
United States Solicitor General Opposition —0.199 (0.223)
National Association of Attorneys General 0.736 (0.506)
Number of State-Filed Briefs 0.029 (0.087)
State Litigant Support —0.203 (0.184)
State Litigant Opposition —0.123 (0.626)
State Advocating Reversal 1.20%% (0.151)
N 987

Log likelihood -579.5

Note. Entries are logit estimates. Includes fixed effects for issue area and natural Court.
*p = .05. % = .01.*p < .00l (two-tailed).
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Figure 3. Geographic representation on state amicus success.

significant, suggesting that the number of state-filed briefs does not affect the success
of the states on the merits as amicus filers. This is an interesting finding given that
previous work identifies a shift in the lobbying strategies of states as they progressed
from a “coalitional” strategy (where states filed multiple briefs) to a “joining” strategy
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where states signed onto a single brief (Clayton 1994) and suggests there might be a
relationship between the number of state-filed briefs and the decline in the success of
states as amicus filers (Clayton and McGuire 2001, 30).

The Supreme Court Ideological Compatibility measure is positive in direction but
is not statistically significant at conventional levels (p = .069, two-tailed).?’ The coef-
ficient for the Judicial Common Space Score of the Median is negative and statistically
significant, suggesting that as the Court median becomes more conservative, the states
are less likely to get their desired outcome. The support of or opposition from the U.S.
Solicitor General acts in the way we would anticipate, although only support from the
USSG is statistically significant. This makes sense theoretically as the federal govern-
ment taking a position that is in support of state power might send a strong signal to
the Court. Non-State-Amicus Brief is positive in direction but only borders on statisti-
cal significance at conventional levels (p = .057, two-tailed). If a state was a litigant
in the case, either on the side of the states’ filing as amicus curiae or in opposition to
them, there was no statistically significant impact on state amicus curiae success. The
variable NAA G, accounting for the state coordinating organization National Association
of Attorneys General, is not statistically significant.?¢

As expected, when a state is advocating for a reversal, there is a statistically signifi-
cant increase in the odds that the state will realize its preferred outcome. Issue Area
appears to matter as well. Specifically, in Federalism cases, states are statistically less
likely to “win” on the merits, relative to the baseline of “Judicial Power” cases (p =
.012, two-tailed). This is interesting because states are presumably concerned with
federalism cases as they often pertain to the allocation of power between the states and
the federal government. This is an issue area where the states want to be particularly
effective lobbyists but do not actually experience much success. The states are also
less likely to win in Civil Rights cases (p = .013, two-tailed) and Economic activity
cases (p = .043, two-tailed), relative to the baseline of “Judicial Power” cases.

Discussion and Directions for Future Work

This article aimed to determine what features of SAG coalition formation make for
more effective lobbying. I hypothesized that state coalitions, in other words states
advocating for the same outcome, will be more successful when they are more ideo-
logically diverse and when they represent a greater number of geographic regions, as
these two features should send a clearer signal about state and public preferences. I
find that regional (geographic) representation is related to an increase in state success
on the merits as amicus curiae, but the ideological heterogeneity of the coalition is not.

While this null finding about representing ideologically heterogeneous preferences
might seem surprising on its face, it appears to be consistent with previous work on
how SAGs form coalitions. It has been shown that partisanship is not a significant
predictor of a SAG’s decision to participate in consumer protection litigation (Provost
2003, 2006) nor is it significant in determining a SAG’s decision to initiate an amicus
brief in search and seizure cases (Gleason and Provost 2016). Taken together, these
results suggest a level of ambiguity in terms of the role of ideology in SAG behavior.
This might be a result of SAGs’ unique role as both political and legal actors and
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perhaps suggests that they are not yet quite as polarized or overtly partisan as other
strictly political actors, although evidence suggests this is changing over time (see
Nolette 2014; Nolette and Provost 2018).

The findings in this article provide a rich avenue for future research. As SAG coali-
tions become more partisan in nature, what signal does this send to the Supreme Court?
Will the states be less successful as they continue to engage in this behavior and lose
some of their credibility with the Court? Or rather, does this increase in polarized
behavior among SAGs reflect changes in more polarized citizen attitudes? As the
SAGs polarize, will they be less likely to coordinate their lobbying efforts in a bipar-
tisan manner to advocate together for states’ rights outcomes? Or is this form of advo-
cacy constant given their unique position as legal actors? My article revealed a limited
number of cases where states form coalitions on each side of a case (i.e., one group of
states advocating for affirmance and another advocating reversal). While the number
of observations was quite small, preliminary evidence suggested regional representa-
tion is not beneficial in this context. It’s possible that these types of cases are unique
in that they are more political or partisan in nature and thus the Court relies more on
its own ideology in these cases. These are important questions that can be answered in
time as more data become available.

This article also found that the regional representation encompassed by the state
coalition might increase state success in lobbying attempts on the merits. This sug-
gests that regional representation might tell a more complete picture of the diverse
cultural, social, and economic complexities involved in each region of the United
States—complexities that have been built into these regions throughout the nation’s
history. Together with the null finding on ideological heterogeneity, this suggests the
story of state representation is more nuanced than a simple conservative/liberal
dichotomy implies. Different geographic regions have different identities and also a
different set of needs. This is a variation that traditional ideological markers may not
capture well.

This finding also offers directions for future work. For example, what happens
when another representative of the state, such as the governor, submits a brief, espe-
cially if it is advocating for the opposite side of the SAG filed brief? While governors
are not the official representatives of a state, as per rule 37.4, they too might send a
signal of state preferences to the Court. It is possible that in these rare situations of
conflicting state preferences, the impact of regional diversity might be abated, similar
to what was seen in the preliminary analysis on competing coalitions. Future work can
also further address regional representation by looking into local governments and
assessing whether representations of diversity in terms of urban and rural areas can
send a strong signal to the Court about citizen preferences.

This article does not come without its limitations. One notably missing component
is the legal motivation behind SAG advocacy. SAGs are not merely interested in the
disposition of a case and which party wins; they are often interested in legal doctrine.
Advances in text analysis can help answer these questions by offering alternative
dependent variables to explore. For example, plagiarism detection software and con-
tent analysis can be used to help determine whether the Supreme Court is more apt to
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adopt in its majority opinions the legal arguments proposed by various SAG coalitions
in amicus briefs (see Harper 2014). Similarly, this article revealed that there is a strong
correlation between regional diversity and judicial appellate circuit diversity. While
this is consistent with the hypotheses in this article in that circuit diversity might rep-
resent legal diversity, it is an important avenue to be explored in future work as it
might help unravel the more distinctly legal goals of SAGs.

Finally, future work can also assess whether this strategy of representing diverse
preferences extends to other forms of lobbying with various interest groups. First,
scholars can address whether ideologically diverse coalitions of interest group amicus
filers are more likely to be successful at the U.S. Supreme Court, as these actors are
situated differently than the states and the ideal points of these groups are now avail-
able (Hansford, Depaoli and Canelo, n.d.). Furthermore, scholars can look at whether
other forms of diversity matter in this context. For example, if a set of groups such as
the National Organization of Women (NOW), the National Association for the
Advancement of Colored People (NAACP), and the American Federation of Labor
and Congress of Industrial Organizations (AFL-CIO), all of whom are ideologically
liberal but represent the interests of women, minorities, and the working class, file a
brief, it might be a stronger signal than a brief filed by three groups that only represent
the interests of a single subset of the population. Similarly, if the American Petroleum
Institute, the American Farm Bureau Federation, and the National Association of
Manufacturers, all of whom are ideologically conservative and represent the needs of
various subsets of businesses, file a brief, it might send a stronger signal than three
groups representing the needs of only those in the fossil fuel industry. Extending this
theory to other organized interests and contexts outside of the states can contribute to
the literature on the ways diversity makes lobbying coalitions effective in other con-
texts (Heaney and Leifeld 2018; Lorenz n.d.; Phinney 2017) and can shed light on the
role of public preferences in Supreme Court decision making.
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Notes

1.

10.

11.

12.

National Association of Attorneys General. “About NAAG” (accessed June 14, 2018),
http://www.naag.org/naag/about_naag.php

This is not to say state attorneys general (SAGs) are not motivated to initiate or join amicus
briefs by other factors such as case facts (Gleason and Provost 2016) or a “duty to defend”
the law (Devins and Prakash 2015); however, evidence suggests representing public inter-
ests should be a primary concern for most SAGs.

Aguilar, Julian. 2018. “AG Paxton says he will consider suing to end DACA if court
case drags on.” The Texas Tribune (accessed June 6, 2018), https://www.texastribune.
org/2018/01/25/ag-paxton-says-he-will-consider-suing-end-daca-if-court-case-drags/
Birnbaum, Emily. 2018. “States ask Supreme Court to Limit LGBTQ Workplace
Protections.” The Hill (accessed December 28, 2018), https://thehill.com/regulation/
court-battles/403951-16-states-ask-supreme-court-to-legalize-discrimination-against-lgbtq
Office of the Attorney General of California. 2012. “Attorney General Kamala D. Harris
Files Amicus Brief in Supreme Court against Arizona Immigration Law” (accessed June
6, 2018), https://www.oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-
files-amicus-brief-supreme-court-against

Office of New Mexico Attorney General. 2018. “Brief to Protect New Mexico Women’s
Access to Reproductive Health and Family Planning.” New Mexico State KRWG TV/FM
NRP (accessed June 6, 2018), http://krwg.org/post/brief-protect-new-mexico-women-
s-access-reproductive-health-family-planning

In Maine, the SAG is appointed by the state legislature, in Tennessee, (s)he is appointed
by the state Supreme Court, and in Alaska, Hawaii, Wyoming, New Jersey, and New
Hampshire, the SAG is appointed by the governor.

Previous work that assesses the role of states as litigants in the Supreme Court finds that
there are regional differences that influence outcomes. Particularly, it has been found that
southern states fare poorly on the merits compared with other regions such as the northeast
(Horn 1962; Ulmer 1978). Epstein and O’Connor (1988, 663) even claim that, “any sys-
tematic investigation of state success must consider region as a primary determinant.”
These divisions were the West South Central (Texas), East South Central (Alabama),
Mountain (Colorado), South Atlantic (Florida), Pacific (Hawaii), East North Central
(Michigan), and West North Central (Nebraska and South Dakota). See Online Appendix
A for a map of the U.S. Census divisions and regions. The ideological heterogeneity of this
coalition was low at only 7.66, well below the mean of 14.78.

These divisions were the West South Central (Texas and Louisiana), the East South Central
(Alabama, Mississippi, and Tennessee), West North Central (Kansas and Nebraska), and
the South Atlantic (South Carolina). The ideological heterogeneity of these groups was
6.81, well below the mean of 14.78.

Note that 77% of the cases in my sample include instances where multiple states filed onto a
single brief rather than instances where states filed multiple briefs to advocate for a particu-
lar position. This issue is addressed more thoroughly on pages 13 and 14 of the “Results”
section and in Note 24.

Data on amicus curiae briefs were gathered through an exhaustive search of Lexis, Briefs
and Records of the United States Supreme Court, and Gale’s The Making of Modern Law:
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U.S. Supreme Court Records and Briefs, 1832-1978. For each amicus brief, the names
of all the amici who signed the brief and the position taken by the brief were identified.
This full dataset can be found under “The Amicus Briefs Dataset” at https://amicispace.
ucmerced.edu/data.

13. See Online Appendix E for more on competing coalitions and a separate look at this subset
of the data.

14. Goelzhauser and Vouvalis (2015) use the government ideology (NOMINATE) scores. |
use the citizen ideology measures for states that elect their attorney general as I assume the
attorney general also files in the interests of the state’s citizens, and the NOMINATE score
for states that do not elect their attorney general. As a robustness check, I run the model
using only the NOMINATE measures and the results remain consistent. The NOMINATE
measures are from Berry et al. (2010).

15. Census measures were used because such measures have been employed in previous work
(Nolette 2015, 25) and because states are not forced to limit their networking to geographic
proximity, thanks in part to coordinating organizations such as NAAG. Furthermore, the
Census divisions represent diverse geographical and cultural differences that cleanly and
conveniently house the states which are the political units that represent them.

16. While the refinement of the geographic diversity measure is a limitation of this study, I also
address two different measures of regional diversity. First, I use the four regions (West,
Midwest, South, and Northeast) from the Census as a robustness check. These results can
be found in Online Appendix C. I also replace Census Divisions with circuit court diver-
sity and the results still hold as these two variables are highly correlated (» = .94). This is
consistent with my results in that it might imply an added component of legal diversity, and
the results of this analysis can be found in Online Appendix C. Regional representation is
more theoretically appropriate for this article as the SAGs represent their state and its citi-
zens and not the circuit within which they reside. This concept of circuit diversity should
be explored in future work on the topic.

17. More detailed information on how the U.S. Census Divisions were determined and evolved
over time can be found on the U.S. Census website under “History: Regions and Divisions”
located at https://www.census.gov/history/www/programs/geography/regions_and_divi-
sions.html and a much more detailed breakdown can be found in Chapter 6 “Statistical
Groupings of States and Counties” of the Geographic Areas Reference Manual of the
U.S. Census located at https://www.census.gov/programs-surveys/geography/guidance/
geographic-areas-reference-manual.html

18. A map of which states are in the different U.S. Census regions and divisions can be found
in Online Appendix A. A histogram of regional diversity using the four Census regions
from the dataset can be found in Online Appendix B.

19. These are not reported in the tables for simplicity but are included in each analysis.

20. These are not included in the tables for simplicity, but when any of the issue areas are sig-
nificant, they are mentioned in the text.

21. There were eight cases in which the U.S. Supreme Court database did not determine the
ideological direction of the decision, and thus the interaction between the Supreme Court’s
Median Ideology and the State advocating for a liberal outcome could not be determined.
In addition, there were four cases that were omitted because of collinearity in the Natural
Court fixed effects, and three from the Issue Area controls. This brought the final number
of observations to 987.

22. Fixed effects were used because this is a more conservative test of the hypotheses. The
substantive results of my hypothesis tests still hold when clustering the standard errors on
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natural Court rather than including fixed effects. In other words, ideological diversity is not
statistically significant (p = .35), but geographic diversity is (p = .02).

23. T also ran the model interacting /deological Heterogeneity and Regional Diversity and
found there was no interactive effect. Interaction plots can be found in Online Appendix G.
In addition, when analyzing the small number of cases with competing coalitions on their
own, regional diversity is negative in direction and statistically significant. For a more
detailed analysis, see Online Appendix E.

24. Talso implemented a control model, which only includes cases where the states signed onto
a single brief and excludes instances where multiple state briefs were filed (N = 754) and
find that the substantive results of my study remain the same.

25. Talso ran the model using a direct interaction term between the State Advocating a Liberal
Position and the Judicial Common Space Score of the Court Median (without reverse cod-
ing for direction). An interaction plot showed there is no statistically significant relation-
ship. This can be found in Online Appendix G.

26. As identified in the theory section, one might be concerned with partisan coordinating
efforts such as the Republican Attorneys General Association (RAGA) or the Democratic
Attorneys General Association (DAGA) and the increase in partisan filings among SAGs
over time. Including the RAGA and DAGA markers in the model does not change the sub-
stantive results. In addition, a model in Online Appendix F includes fixed effects for each
Supreme Court term. These results are also substantively the same as the main model.
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