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Douglas Hay and Paul Craven, editors, Masters, Servants, and Magistrates in
Britain and the Empire, 1562—1955, Chapel Hill: University of North Carolina
Press, 2004. Pp. 656. $65 (ISBN 0-8078-2877-7).

Between 1857 and 1867, about 1500 ordinary British workers were imprisoned
each year in England and Wales for violating their labor agreements. Imprisonment
for breach of a labor contract was nothing new in Britain in the nineteenth century;
the practice went back at least as far as the fourteenth century. In the nineteenth
century, this venerable legal tradition was carried on primarily under a series of
statutes titled Master and Servant Acts, the principal ones of which Parliament had
enacted between the 1720s and the 1820s, although some prosecutions continued
to be mounted under the older Elizabethan Statute of Artificers (1562-63). Only in
1875, under intense pressure from organized labor, many of whose members had
only recently acquired the right to vote, did Parliament finally repeal the Master
and Servant Acts, the laws under which literally thousands of British workers had
been imprisoned over the years for violating labor contracts.

Following the repeal in 1875 of the Master and Servant Acts, however, historians
and legal scholars seem to have developed a case of nearly total amnesia about
this centuries old practice. This forgetfulness helped to buttress a master narrative
that depicted the history of labor in terms of a stark opposition between free and
unfree labor, between slavery, based on coerced service on the one hand, and free
labor, based on service under voluntary agreements on the other. To be certain, this
simple picture of the legally un-coerced character of labor serving under agree-
ments came under attack from time to time over the years. In a ground-breaking
article published in 1954, for example, Daphne Simon described in vivid detail
just how widespread had been the use of penal compulsion to enforce labor agree-
ments among ordinary wage workers in nineteenth-century England. But until the
late 1970s and early 1980s her work was not much followed up on. Then, in a
series of articles and several books, a number of authors extended the attack on
the conventional wisdom by offering more elaborate accounts of the use of penal
compulsion to enforce labor agreements under the English Master and Servant
acts. But these were mainly piecemeal efforts and failed to dislodge completely
the historical view that labor had long been divided into two opposite kinds, free
contractual labor, and coerced slave labor, with only a small number of anomalous
intermediate exceptions.

The publication of this volume of essays, edited by Douglas Hay and Paul Craven,
should lay that historical view permanently to rest. In a series of fifteen essays by
fifteen authors, and a long introduction by Hay and Craven, this volume compre-
hensively examines the history and operation of the Master and Servant acts in
England where they originated and follows the complicated processes by which
they came to be adopted, in a variety of forms, throughout the British empire. The
volume establishes that, not only in Britain itself, but in the white settler colonies
of Canada and Australia, as well as in South Africa, Kenya, West Africa and India,
and throughout the British West Indies, in British Guiana and in Hong Kong, ver-
sions of the English Master and Servant acts came to govern employment relations.
Rather than representing an exceptional state of affairs, the penal enforcement of
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“voluntary” labor agreements became the legal norm in employment throughout a
vast area, and over a span of several centuries.

This is a rich and varied volume. There are essays on the operation and poli-
tics of the Master and Servant acts in England by Douglas Hay and Christopher
Frank, on the distinctive pattern of their adoption in the North American colonies
by Christopher Tomlins, on their origins and use in Canada by Paul Craven, and
in Australia by Michael Quinlan, on their adoption in the British Caribbean fol-
lowing the abolition of slavery by Mary Turner, and many others (too numerous
to mention in a short review) that deal with the history of these statutes in other
British colonies in the Caribbean, in Africa, and in South and East Asia.

This volume raises a large number of fascinating issues. In their introduction,
for instance, the editors weigh in on the side of those who advocate abandoning
the conceptualization of labor in terms of a binary opposition between free and
unfree, in favor of an understanding of coercion in labor relations as “a complex
continuum of forms and practices” in which law, and not only Master and Servant
law, plays a central constitutive role.

In a sense, this volume turns the history of employment on its head. What is
aberrant, it now appears, and requires explanation, is the absence of penal compul-
sion in employment rather than its presence. In his chapter on the British North
American colonies Christopher Tomlins attempts to explain why, after a limited
number of desultory attempts in the first half of the seventeenth century, the Ameri-
can colonies did not apply the Master and Servant acts to employment relations
at large, effectively restricting coverage to imported indentured servants, and even
then, abandoning that practice by the 1830s. In the failure to apply the Master and
Servant acts broadly, we find true American exceptionalism. In other British white
settler colonies like Canada and Australia, versions of the Master and Servant acts
were applied to employment relations more broadly and remained in effect until at
least the last quarter of the nineteenth century, if not later.

Paul Craven and Michael Quinlan suggest a number of possible reasons for the
longevity of the Master and Servant acts in Canada and Australia, but by focusing
on these colonies individually, they may have overlooked certain wider patterns.
In their introductory essay, Hay and Craven discuss the possible importance of
suffrage regimes in maintaining the law of penal compulsion, but conclude that
while suffrage reform played an important role in ending the practice in England,
it was of less importance in Canada and Australia. The question of the suffrage,
I think, bears further investigation. Can it have been purely coincidental that the
suffrage in Canada and Australia, while broader than in England, was more restric-
tive longer than in the United States?

In British colonies in Africa and Asia in which a small white population governed
a large native population, the Master and Servant acts often came to be applied
along racial lines. In quite a number of British colonies, versions of the acts were
first adopted upon the abolition of slavery, a pattern repeated in our own post-
bellum South. Employers had solid economic grounds for wanting to use penal
compulsion in employment relations under a wide variety of market conditions.
Where and how they were able to may have had as much to do with the disposition
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of political and cultural power as with the play of economic interests. By providing
a comprehensive picture of the widespread use of penal compulsion in “voluntary”
labor agreements throughout Great Britain and its empire, this volume is certain
to transform our understanding of the history of “free” labor.

Robert J. Steinfeld
State University of New York at Buffalo, School of Law

Daniel J. Hulsebosch, Constituting Empire: New York and the Transformation
of Constitutionalism in the Atlantic World, 1664—1830, Chapel Hill: University
of North Carolina Press, 2005. Pp. 494. $45.00 (ISBN 0-8078-2955-2).

Daniel Hulsebosch’s important new book shows how New York’s experience in
the British Empire shaped its subsequent development as a state and as a member
of the new American union. Situated on the “edge of the British Atlantic world,”
colonists drew on a constitutional tradition that was “integrative at first’—defining
them as loyal subjects of the British king—*and disintegrative later, when settlers
used it to distinguish their colonies from a supposedly corrupting metropolis”
(304). Revolutionary New Yorkers did not reject the “English constitution or the
idea of an empire” when they overthrew George III (145). The framers of the first
state constitution instead “replicated colonial government,” and their “plan was
premised on intercolonial union” (170, 173).

Hulsebosch historicizes “empire,” stripping the term of contemporary conno-
tations of despotic power and hegemonic ambitions. The empire New Yorkers
struggled to define and defend was by today’s standard anti-imperial, “a collection
of competing power centers rather than a pyramid of sovereignty” (5). Convinced
that the province’s haphazard, autonomous development jeopardized effective
integration, “imperial agents”—cosmopolitan bureaucrats with an empire-wide
constitutional perspective—were the first to articulate a “transcendent imperial
interest” (83). These bureaucrats believed that their chief antagonists, a creole
ruling elite that promoted “provincial improvement” by creating and dominating
“the discrete legal space of New York,” were conspiring to destroy the empire. In
fact, Hulsebosch argues convincingly, creole improvers “sought liberty within the
empire,” seeing “no contradiction between provincial and imperial loyalty” (90,
95). The bureaucrats’ misperceptions of improvers’ motives reinforced hardliners
in London, as they came to the fateful conclusion “that the imperial constitution
was whatever those controlling Parliament wanted it to be” (134).

Ineffectual as they proved to be, Hulsebosch’s imperial agents play a key role
in his interpretation of New York’s revolutionary transformation. On the one hand,
they predicted and precipitated the alienation and “Americanization” of the creole
elite; on the other, the threat of incipient “aristocracy” they represented, their so-
licitude for Indian clients, and their responsibility for the ministry’s heavy-handed
coercive policies, enabled reluctant revolutionaries to harness “a vital strand of
popular constitutionalism” and so republicanize their conception of New York’s
corporate interests (97). The alliance between patriot elites and common folk was
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