BOOK REVIEWS

The International Court of Justice: Process, Practice and Procedure, by
D.W. Bowett er al. (Eds.), London, British Institute of International and
Comparative Law, 1997, ISBN 0-903067-60-9, 190 pp., US$ 70/
UKE 35.

The British Institute of International and Comparative Law, as its contribu-
tion to the UN Decade of International Law, commissioned a study group
composed of two former legal Advisors to the Foreign Ministry, Sir Ian Sin-
clair and Sir Arthur Watts, and two professors with experience with litiga-
tion before the International Court of Justice, Derek Bowett and James
Crawford, to study on the procedures and working practice of the Court and
to offer comments on their efficiency. Their report (pp. 27-84 of the present
volume) was presented to a 1996 conference of Institute members and others
and also some serving judges of the Court: the then President of the Court,
Mohammed Bedjaoui, and the Court’s longest serving judge, Shigeru Oda,
and the recently elected judge from Great Britain, Rosalyn Higgins. The
volume includes theirs and other brief comments by Professor [an Brownlie
and the present Foreign Ministry Legal Adviser, Sir Franklin Berman, plus
short working essays by Professors Bowett and Crawford and Sir Ian Sin-
clair and Sir Arthur Watts, and a final essay by Professor Alan Boyle. The
last 60 pages of the volume reproduce the Statute of the International Court,
the Rules of the Court (as adopted on 14 April 1978)," and, finally, the
Resolution Containing Revision of Internal Judicial Practice of the Court
(adopted by the Court on 12 April 1976).2

The work as a whole, as one intended to mark the 50th anniversary of the
‘new’ Court, is very British in its resolutely technical, adjectival-law based
approach, and its deliberate eschewing of policy in law and of the political
factors that underlie and necessarily condition states’ decisions to have or
not to have recourse to the Court’s jurisdiction, and then the decisions of the
Court as a collegial body and even more of its individual judges as to how to
dispose of the substantive problem coming betfore them. The volume has the
strengths of that intellectual divorcement of the legal stricto sensu and the
‘non-legal’, of the technical and the substantive in dispute-settlement, that
has characterized the judicial philosophies of a line of distinguished British
judges on the Court over the post-war era, from Lord McNair on through
Judges Lauterpacht and Fitzmauricc and Waldoch and Jennings, Practical

1. Revised Rules of the Court, 14 April 1978, reproduced in 17 TLM 4286 (1978).
2. 15ILM 950 (1976).
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limitations to that approach may become apparent when the former partici-
pants stray from the more technical analysis, as they must, for example,
when canvassing explanations for the remarkable atrophy of the Courts
business and work-load from the late 1960s onwards for almost two dec-
ades, and when speculating on the effect of the age factor on judicial per-
formance and suggesting compulsory retirement for judges at the age of 75.
The Court’s politically contested, single-vote majority decision in South
West Africa in 1966, effectively reversing a single-vote-majority decision
the other way given only four years earlier, is referred to; but the direct con-
nection, thereatter, to the highly political act of election of the Courts judges
by the UN General Assembly and Security Council is not explored, nor are
the consequences in terms of the composition of the Court and the reigning
Court majorities, which may have contributed to the later disengagement
from the Court and its Compulsory Jurisdiction by states like France and the
United States which (by custom, though not by law) retain permanent seats
on the Court.

The increasingly representative character of the Court, in ethno-cultural
as well as political-regional terms, brought about by the open, inherently
democratic character of the processes for the clection of its judges, gives the
Court a constitutional legitimacy in terms of the progressive development of
international law in accordance with the UN Charter, comparable to that
enjoyed by the great Continental European Constitutional Courts of the
post-World War II period. Appreciation of the challenge and the opportunity
provided thereby seems behind the consciously activist judicial réle essayed
by judicial elder statesmen with extensive hackground in public affairs prior
to their election to the Court, like Manfred Lachs, Nagendra Singh, and
Taslim Elias. South West Africa,* is balanced, in this respect, by Namibia,’
Nuclear Tests,* Western Sahara.” and Nicaragua® If the Court majority has
seemed hesitant and somewhat uncertain in now recent political causes cé-
lébres like Lockerbie® or the Advisory Opinions on Nuclear Weapons,'® it

3. South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, Judgment
of 18 July 1966, 1966 1C] Rep. 6.

4. 4

5. Legal Consequences for States o1 the Continued Presence ot South Africa in Namibia (South
West Africa) Notwithstanding Security Council Resclution 276 (1970), Advisory Opinion of 21
Jane 1971, 1971 ICT Rep. 16.

6. Nuclear Tests (Australia v. Franee), Judgment of 20 December 1974, 1974 1C) Rep. 233; and
Nuclear Tests Case (New Zealand v. France), Judgment of 20 December 1974, 1974 1CJ Rep.
457.

7. Western Sahara, Advisory Opinion of 16 October 1975, 1975 1CT Rep. 172.

8. Military and Paramiitary Activities in and Against Nicaragua (Nicaragua v. United States of Amer-
ica), Merils, Judgment of 27 June 1986, 1986 IC) Rep. 14

9. Questions of Interpretation and Application of the 1971 Montreal Convention Arising From the
Aerial Incident at Lockerbie (Lybian Arab Jamahiriya v. United Kingdom), Intcrim Measures,
Order of 14 April 1992, 1992 [CJ Rep. 3.
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may be because the elder statesmen Court bench of the 1980s has now given
way to a technocrat-functionary group, which does not yet have the full con-
fidence or expertise in dealing with the constitutional separation-of-powers
and UN inter-institotional relations questions inherent in decisions on those
rather new categories of problem-situations. Issues raised by the British In-
stitute’s study group report (on which richly experienced members of the
Court like President Bedjaoui and Judge Oda showed some obvious irrita-
tion), like the style of Court proceedings and the relevance of age to matur-
ity and wisdom in judicial decision-making, and the contribution of judicial
declarations and separate opinions and, even more, dissenting opinions to
the dialectical unfolding of new international law, are more likely to be re-
solved pragmatically by the new judges on an experimental, case-by-case
basis than by a priori prescriptions based on projections from earlier Court
attitudes developed in earlier periods in the Courts history.

Ldward McWhinney”

The United Nations: Past, Present and Futurc, by M. Bertrand, Nijhoff Law
Specials, Vol. 25, Kluwer Law International, The Hague/London/Boston,
1997, ISBN 90-411-033786, 190 pp., US$ 88/UKE 60/Dfl. 135.

The magic term ‘United Nations’ has from its very inception induced many
authors, including former Secretaries-General, to dwell on one or another
aspect of the organization’s activities." However, fundamental criticism
from inside the system was still considered ‘taboo’ by the first generation
international civil servants of the organization.

Almost 25 vears ago, Shirley Hazzard published her book with the
revolutionary title Defeat of an Ideal: A Study of the Self-Destruction of the
United Nations.” Following the commemoration of the 40th anniversary of
the United Nations, Dr Ramcharan approached the reader in a more positive
spirit.* The book currently under review at least has a neutral title, although
its contents shows a very critical, at some instances even hostile, attitude
towards the work of the organization.

10. Legality of the Threat or Use of Nuclear Weapons (General Assembly), Advisory Opinion of 8
July 1996, 1996 ICJ Kep. 93; and Legality of the Use by a State of Nuclear Weapons in Armed
Conflict (World Health Organization), Advisory Opinion of & July 1996, 1996 IC] Rep. 66

% Queens Council; Professor (em.) of International Law; Membre de I'Institut de Droit Interna-
tional, Member of Parliament and Parliamentary Secretary (Foreign Affairs), Ottawa, Canada.
Opinicns expressed in the present study are offered in & personal capacity.

1. A selected bibliography is appended to the book, at 155-160.

. 8. Hazzard, Defeat of an Ideal: A Study of the Self-Destruction of the United Nations (1973).

3. B.Ramcharan, Keeping Faith With the United Nations (1987).

https://doi.org/10.1017/50922156598220152 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156598220152

186  Book Reviews 11 LJIL (1998)

Nevertheless, this reviewer nurtures sympathy for the basic, well-
founded criticism of the author. Mrs. Hazzard wrote in 1973 “that the lead-
ers of the organization have declared that it will be defunct in a decade if it
is not radically reformed™.*

Sir Brian Urquahart, a former Under-Secretary-General, in a foreword to
Dr Ramcharan’s book, states that “[t]here is an immense task ahead if gov-
ernments seriously wish to strengthen the international system they created
with such pride and hope forty years ago™.* Mr Bertrand in his book clearly
wants to demonstrate to the reader that governments just do not want to
suengthen it. A clear example can be found at the end of Chapter 111, where
the author states: “[o]ne has to wonder for how long the UN, living in its
own little world, to a large extent feeding on itself, playing games it has it-
self made up, curiously withdrawn from the real world which is [sic] sup-
posed to represent, can go on maintaining its illusions” (p. 116).

The reader should therefore in addition consult the recent study The
United Nations: The Policies of Members States,® a case study of member
states orientation towards the organization, in order to evaluate Mr Ber-
trand’s criticism on its merits. Mr. Bertrand, after all, was an inspector at the
Joint Inspection Unit (JIUY from January 1068 to December 1085 and
authored approximately ten percent of all JIU reports: 27 individual reports
and 4 individual notes and 3 joint reports,® including the one on Some Re-
Hections on Reform of the United Nations.”

In this report, he foreshadowed the creeping financial and moral crisis of
the United Nations, which led the current Secretary-General, Mr Kofi An-
nan, to propose a reform package aimed at a “significant reconfiguration of
the organization in order to do better what the international community re-
quires it to do™.'" After having put the book in its context, the review now
turns to a perusal of the issues discussed in the book.

Following the sub-title of the book, Chapter I on The Development of
World Organization concerns the past, Chapters Il and IV on the UN and
problems of security together with Chapter Il on The UN - Economic and
Social concermn the present, and the last chapter on 1#e UN — Reform or Ke-
construction concerns the future. It seems illogical however that Chapter IV

See Hazzard, supra note 2, at 247,

See Ramcharan, supra noie 3,

The United Nations. The Policies of Meinbers States (1997).

As instituted by UN Doe. A/RES/2150 (XXT).

As of 31 July 1997 the JIU has issued 287 reports. Mr. Bertrand critically discussed the person-
nel poliey in three reports: JIU/REP./76/8; TIU/REP./78/4; and JTU/REP./80/9. Figures provided
by the JIU Scerctariat,

9. JIU/REP./85/9.

10. Renewing the United Nations: A Programme for Reform; Report of the Secretary-General, UN
Doc. A/S1/950 (1997), at 2.

e R
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on the security situation since the end of the Cold War does not immediately
follow Chapter TI on the situation during the Cold War.

The last chapter is a rather short theoretical reflection of possible views
on reform. By stating, in his final conclusion on page 154, that the book
hopes to contribute to the clarification of the debate on two opposing phi-
losophies of the international world, the author leaves the reader in doubt
about the real purpose of the book. In any case, the author exposes a much
more dynamic and pragmatic vision on the future of the organization in his
two other books."

The author’s assessment in Chapter 1, that the tounders of the United
Nations, instead of analyzing the political failures of the League of Nations
in depth, proceeded with a legal and procedural critigue of the text of the
Covenant and consequently once more centered the new organization on the
major powers, is correct (p. 29). The current request for an enlargement and
more equal redistribution of the power in the Security Council is a post fac-
tumn attempt to strike a better balance. Moreover, the separation of the Bret-
ton Woods institutions from the rest of the system resulted indeed in de-
priving the United Nations of any serious activities in the economic field,
despite the establishment of the Economic Social Council {p. 31). The cur-
rent reform proposal by the Secretary-General with respect to economic and
social affairs and development cooperation may be seen as recognition of
this mistake '?

Chapter II leaves the reader with a justified, but nevertheless helpless
impression of the role of the United Nations in peacemaking during the cold
war period. Indeed, the UN was often deliberately left out of the peace proc-
ess, forced to withdraw its forces or confined to play a role only after the use
of force had imposed a certain order of the victors (p. 62). The author, how-
ever, credits the UN with the establishment of the Blue Helmets as the only
creation of the UN with any real claim to originality {(p. 63).

Mr Bertrand, in Chapter IV, discusses the proposal by former president
Gorbatchov for a post-Cold War world order which unfortunately was re-
jected: “[o]nce again the so called ‘realism’ of the West triumphed over the
ideas of a visionary™ (p. 122), leading the world into new illusions. He cor-
rectly observes that during this period the UN peace-keeping efforts shifted
from inter-state to intra-state conflicts.”™ Nevertheless, again the UN tailed
more than it succeeded. This reviewer agrees with the author that the ab-
sence of a strategy to prevent conflicts is one of the main reasons for these

11. M. Bertrand, The Third Generation World Organization (1989); and M. Bertrand, A New
Charter for Worldwide Organization (1997).

12, Renewing the United Nations, supra note 10, especially paras. 69-73.

13. Box XXIII, accompanying the book, at 130. For a comprehensive survey of 1N peace-keeping
operations see also The Blue Helmets: A Review of United Nations Peace-keeping (1996),
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failures, despite the fact that the words preventive diplomacy and early-
warning are very popular UN jargon.

Chapter 111 gives the best explanation for the persistent climate of ‘unre-
ality’ at the UN (p. 66). The author describes most of the activities in the
economic and social sphere, showing his in-depth knowledge of and famili-
arity with the inside workings of the secretariat and the operational tools of
delegations.

It is true that the United Nations adopts resolutions, declarations, and
medium term plans containing vague ideas and principles as to make con-
sensus easier and verification of implementation more difficult. Two exam-
ples not mentioned by the author underscore this point. The General Assem-
bly on 4 December 1986 adopted a resolution on “Setting International
Standards in the Field of Human Rights”, giving “guidelines for the adop-
tion of identifiable and practicable rights and obligations™."

In another resolution,”® adopted the same day, it proclaimed the “Decla-
ration on the Right to Development”, paragraphs one and two of which
contain vague and loose principles rendering nugatory the effect of the
guidelines. In 1992, during the Rio Conference on Environment and Devel-
opment, governments committed themselves firmly to ‘Agenda 21°, con-
taining specific, attainable, long-term objectives.'® At the mid-term review
in New York in June 1997, very little progress could be reported.

There unfortunately still does not exist a coherent system wide coordina-
tion between the different agencies and programs (p. 80). The Economic and
Social Council, to follow-up on the different world conferences held be-
tween 1992 and 1996, however, has instituted a high level segment to dis-
cuss enhancing coordination and avoid overlapping of programmes.

Mr Bertrand is furthermore correct in stating, with respect to the person-
nel policy, that “[e]ven the best elements lose the motivation necessary for
proper performance of the task” (p. 90) and that “the member states have
denied to the UN the means necessary for the formation of a secretariat
having a very high level of competence and cohesiveness [...] and which
could have enhanced the UN’s credibility™ (p. 92).

The author is reticent towards the recognition of progress made by the
United Nations in the field of international law (p. 105). The number of
conventions adopted is indeed impressive, but involved much more codifi-
cation than innovation.

14. UN Doc. A/RES/11/120 (1986), para. 4¢.

15. UN Doc. A/RES/41/128 (1986),

16. Report of the United Nations Conference on Environment and Development, Rio de Janeiro,
UN Doc. A/RES/47/190.
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Once again, the reader should do some complementary reading in order
to judge the veracity of the author’s contention.'” Fortunately, the author
gives the credit due to the role of the United Nations in the field of human
rights. Tt is indeed important 1o recognize that the UN has given legitimacy
to the “war being waged by non-governmental human rights organizations”
(p. 115). In this connection, it may be interesting to observe that during the
claboration of the Universal Declaration of Iluman Rights in 1948" only a
handful of NGO’s were present, that approximately 150 NGO’s attended the
first World Conference on Human Rights in Teheran in 1968" and that over
2000 NGO®s participated in the Vienna Conference in 19093.2°

The peculiarity of the book is that the text is accompanied by 24 me-
ticulously elaborated boxes with very detailed information. This special lay-
out probably has a bearing on the price, because one cannot get away from
the fact that the book is rather expensive.

Unfortunately, the wealth of information given in the book contains
many, and in my view, avoidable typographical and factual errors. At the
turn of page 7 it reads: “[i]t would be unfair now to reproach them for their
failure to appreciate the magnitude of the task, or [sic] to have made use of
all the intellectual tools which were available to them at the time.” The word
‘not’ certainly has been omitted before ‘to have’, because the current struc-
ture lacks a logical train of thought, and makes the reader misunderstand the
author’s idea altogether.

On page 28, the enumeration is in retrospective; consequently, the *In-
ternational Court of Justice’ should read ‘Permanent Court of International
Justice’. In Box IX, page 47, the author refers to the situation in West Irian
or Papua New-Guinea. '1he conclusion by the author that the transfer by the
UN Authority of the territory to Indonesia led to a further war of independ-
ence is too bold a statement.” At page 54, Box X, it reads: “[t]he Camp
David accords [...] were signed 26 March 1979, The Camp David Accords
were signed on 17 September 1978, but the Peace Treaty between Egypt and
Israel was signed on 26 March 1979.” At page 55 the reference to ‘Diego
Cordovan’ should rcad ‘Cordovez’, currently appointed as the Scerctary-
General’s Special Advisor on Cyprus. At page 57, in the box on Biafra, May
1976 should read May 1967, as the succession was declared on 30 May

17. E.g C. Joyner, The United Nations and International Law (1997); and ¥iews From the Interna-
tinnal Law Commission, International 1.aw on the Fve of the Twenty-First Century (1997).

18, TN Doc. A/RES/217A {1} (1948).

19, UN Dac. A/CONF.32/41 (1968).

20. UN Doc. A/CONF.157/23 (1993).

21 Ree 1. Van Aggelen, Decolonization: Dutch Territories, in R Bernhardt (Fd ), Encyclopedia of
Public International Law, Vol. 1, 983 (1992) and the literature cited there.

22. Camp David Agreement Between Egypt and United States, 17 ILM 1463 (1978); and Egypt-
Israel Treaty of Peace, 18 ILM 362 (1979).
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1967.% In the box on Trade Organization at page 69, it is erroneously stated
that the WTO replaced GATT in 1993. The WTO was established by the
Marrakesh Agreement on 15 April 1994 >

The author discusses the duplication by UNCTAD of the work of the
ECOSOC and General Assembly, but does not refer to its duplication of
work by the newly created WTO (pp. 85-86). For that reason, UNCTAD's
existence was recently seriously threatened.

Page 98 erroneously refers to “the right of humanitarian interference”.
The correct term is humanitarian intervention! The box, which however
really bothers the reader, is Box XXI on the human rights machinery (p.
114). The Working Group of Governmental Experts on the implementation
of the Covenant on Economic, Social and Cultural Rights is mentioned there
as subsidiary body of the ECOSOC. This is completely irrelevant, as the
Working Group was replaced in 1985 by the quasi-judicial Committee on
Economic, Social and Cultural Rights.

The number of Working Groups mentioned is imprecise. The Human
Rights Commission in 1995 decided to close altogether the discussion on
apartheid. Therefore, it is an error to refer to the Working Group on the
Crime of Apartheid. The 1997 scssion of the Commission had a total of
eight inter-sessional and pre-sessional working groups. The Sub-Commis-
sion does not have 27 experts, but 26. At page 115, it should read ‘Commit-
tees’, and not ‘Commissions’ created in connection with the human rights
program. The enumeration is incomplete, but correctly refers to the Com-
mittee on the Elimination of Discrimination Against Women (CEDA W)
Another reference to this Committee in Rox XIV under the heading “Coor-
dination of Policy and Sustainable Development” (p. 74) is completely out
of place. The reference to ‘the Office of the Under-Secretary-General for
Human Rights’ should be ‘Office of the High Commissioner for Human
Rights’.

The book is accompanied by a useful bibliography and index, although
the author failed to refer to the ‘Blue Series’® published by the United Na-

23. See 8. Cronje, The World and Nigeria: The Diplomatic History of the Biafran War 1967-1970
(1972).

24. The Results of the Uruguay Round of Multilateral Trade Negotiations, The Legal Texts, repro-
duced in 33 TILM 1 (1994).

25. UNGA Res. 34/180, UN Doc. A/34/46 (1997).

26. Bouuoes Boutros-Ghall, The Blue Book Serfes: The United Nations and Apartheid, 1948-1994;
The United Nations and Cambedia, 1991-1995; The United Nations and Nuclear Non-
Proliferation; The United Nations and El Salvador, 1990-1995; The United Nations and Mo-
zambique, 1992-1995; The United Nations and the Advancement of Women, 1945-1996; The
Unired Narions and Human Rights, 1945-1995; The United Nations and Somalia, 1992-1996;
The United Nations and the Irag-Kuwait Conflict, 1990-1996; The United Nations and
Rwanda, 1993-1996; Les Nations Unies en Haiti, 1990-1996; and The United Nations and the
Independence of Eritrea.
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tions since 1995. Eight volumes have been published thus far and four are in
preparation.

In conclusion, taken into consideration that the book is an updated ver-
sion by the author of the French version L'ONU, published in 1994 by "Edi-
tion La Découverte’, and the many editorial and printing errors, this book is
too expensive and could price itself out of the market.

Johannes van Aggelen”

A New Charter for a Worldwide Organisation, by M. Bertrand & D. War-
ner, Nijhoff Law Specials, Kluwer Law International 1997, ISBN 90-
411-0286-8, 304 pp., USS 81/UKL 55/DAL. 125,

Especially since the end of the Cold War, strong criticism has been levelled
at the UN and the Bretton Woods Institutions because of their apparent in-
ability to react to contemporary international problems in a meaningful way.
The book under review — far from being just another proposal advocating re-
form of the present system — is, in addition, an extensive discussion by well-
known experts of previous and present efforts in this direction.

It is the product of a meeting convened in Geneva from 27 February to 1
March 1995 to coincide with the 50th Anniversary of the United Nations. At
this meeting Maurice Bertrand (a former member of the UN Joint Inspection
Unit)" introduced a proposal for a Charter for a new World Organization to
replace the existing UN, the Bretton Woods Organizations, and the Spe-
cialized Agencies. The contributors acknowledge that the present political
climate cannot accommodate reform, but the possibility of reform is in-
creasing because of the recognized failures in the field of United Nations se-
curity, in the IMF, and in the G7. Consequently, reflections on the present
situation continue to be useful. The primary aim of the book is not to gain
support for the Bertrand proposal but to make a valuable and fresh contribu-
tion to the continuing debate on reform of the global institutions.

The book contains a preface, an introduction, 18 chapters (which include
the written commentaries of 13 of the meeting participants and a short con-
clusion by the Rditors), and an exlensive index. Chapters one to three were
written by Maurice Bertrand. The individual chapters reflect the points of
convergence and divergence of the other contributors. In the introductory
chapter, Bertrand discusscs the necessity of coneciving a new Charter for the
Global Institutions and lists the objectives that the new organization should

*  United Nations, Center for Human Rights, Geneva. The views are expressed in a personal ca-
pacity and do not necessarily reflect those of the Organization.
1. UN Doc. A/RES/2150 (XXI).
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achieve: these are infer alia that the primary aim of the Organization should
be conflict prevention and eventual repression should be left to regional al-
liances; it should be a co-ordinating organization, dealing with security and
economic problems together; it should have a limited power of intervention
in relation to a few problems; and it should be truly democratic with not just
the influence of a few great powers and it should have an equitable and cred-
ible representation,

In Chapter two, Bertrand presents an illustrative schematic representation
of the current and proposed systems, using diagrams and statistics to show
the current ‘non-system’ of international organization and his proposed co-
herent system. Chapter three contains the working papers and the Draft
Charter for the New World Organization. Bertrand holds that the whole
system should be overhauled, but many other contributors balance this view
by stating that amending the present Charter would be sufficient to achieve
the necessary improvements. This is a particular attraction of the book:
where Bertrand neglects important issues or makes insupportable proposals,
the scepticism and the counter-proposals of the other contributors voice the
necessary criticisms.

The key organs proposed in Bertrand’s Charter include a Global Scoeurity
Council with 20 members (representation to be established according to
Gross National Product and population) which will be “a central component
capable of synthesising all the organisation’s problems of compctency, and
directing it efficiently” (p. 17). The Charter also proposes a World Parlia-
ment (of 700 to 800 elected representatives); a General Assembly with a
consultative capacity (of approximately 150 members, grouping countries
with a population of fess than one million by regions); a Commission (simi-
lar to the European model); various organisms representing civil societies; a
Council of Minorities; a World Central Bank: and judicial organs. Chapter
four provides a useful summary of discussions and lists the seven points of
convergence and the five points of divergence. It is not the intention of this
modest review to analyze the results of the discussions; but merely to refer
the reader to the extensive individual contributions.

Chapters five to sixteen contain the responses to and the critical apprais-
als of the Bertrand proposal. Several themes and common areas of concern
emerge from the additional contributions. In Chapter five, Victor-Yves
Ghebali gives a comprehensive overview of important pre- and post-Cold
War proposals for reform of the United Nations system. The useful contri-
bution by Saul Mendlovitz in Chapter six includes {(in Appendix 1) a discus-
sion on the Draft Convention on the Monitoring and Reduction of Arms
Production and Stockpiling and Transfers.” He, like other contributors, ad-
vocates that the Charter should include the regulation of arms reduction. [n

2. UNDoc. A/RES/2826 (3XVI),
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Chapter seven, Yoko Yokota interestingly notes that technological advances
and the fact that we have now reached the “ultimate stage in history” (p.
134) dictate that reform is necessary. The present system is insufficient to
support the decision that humankind as a whole (not just sovereign states)
must take whether to choose the ‘catastrophic’ course {absolute destruction)
or the opposing ‘paradisiac’ course.

In Chapter eight, Victor-Yves Ghebali asserts that the most pertinent
problems facing the new Organization relate to issues of sovereignty and the
use of force. In an in-depth discussion of inter-state and intra-state norms of
conduct for a new World Organizatlion Charter, he suggests that the princi
ple of the non-use of force by nation-states could be extended to “crimi-
nalise actions committed against the territorial integrity and political inde-
pendence of nation-states; the basic norms of human rights and humanitarian
law; the planet ecosystem and the peaceful democratic evolution of civil so-
cieties” (p. 147).

In Chapter nine, Susan George focuses on the destructive effects of the
deregulated market on global well-being. She notes that in the past, events
sparked off the establishment of a new international organization — she
warns that it is now perhaps the “universal threat of financial chaos and
collapse” (p. 151). Arthur Groom, in Chapter ten, disagrees with Bertrand’s
assertion that the collective security system of the United Nations is ineffec-
tive and rejects calls to change the composition of the UN Security Council.
He notes that to fulfil the requirements of Chapter VII of the UN Charter,
the composition of the Security Council should be balanced not politically,
but in terms of security capabilities. He notes further (as do other contribu-
tors) that while Bertrand’s giving the task of collective security to regional
alliances may be an answer, it is not #ze answer for collective security. “We
must also remember that although we are enjoined to love our neighbours,
we also have a high proclivity to fight them™ (p. 177).

Richard Stanley in Chapter eleven states that Bertrand’s main argument
posited in support of a complete overhaul of the system as opposed to an
amendment of the present Charter, is defunct. Achieving the pulitical sup-
port necessary to introduce a New Charter would effectively be equally dif-
ficult to amending the present Charter (under Articles 108 and 109 UN
Charter a two-thirds majority ol all members and the positive affirmation of
the five permanent members of the Security Council are required). Political
reality dictates that both paths require a “step-by-step’ approach, In Chapter
twelve, Charles Mayncs commends the Bertrand Charter for its recognition
of the regional influence of the big powers, but warns that problems of res-
traint of powers would arise if they are given a free rein in collective secu-
rity. In Chapter thirteen, Dominique David concludes that a combination of
global and regional security is the only solution to conflicts of an increas-
ingly complicated nature. In Chapter fourteen Jan Woroniecki points to the
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necessity of having a central body to deal with security and economic mat-
ters. He points to the fact that the shift from the academic to the decision-
making stage will be crucial because the proposed Charter is not a reflection
of an international consensus or a desire or preparedness of governments to
introduce a change in global relations.

In Chapter fifteen, Christian Comeliau discusses the necessity of a con-
vergence of aims and policies in the fields of international security and eco-
nomic development. He believes that the present institutions lack an overall
coherent policy linking these two globally interrelated areas.

In Chapter sixteen, Mohammed Bennouna notes his concern (as do other
contributors) that the General Assembly should not be an exclusive organ
and that all sovereign states should be given the opportunity to be heard and
to sit at “the heart of the organization™. Finally, Chapter seventeen provides
a list of participants and contributors.

The fact that the commentaries address most of the points of criticism,
satisfies the temptation to be critical of the content of the proposed Charter.
One possible lacuna of the book is the lack of an overall conclusion (this can
be found only to a degree in Chapter four and in the short conclusion). It
might have been interesting to develop a new draft Charter, combining and
incorporating the commentaries and the initial proposal. However, this is a
minor point of criticism and the carefully compiled book nevertheless more
than achieves its primary aim of making a novel and challenging contribu-
tion to ongoing discussions regarding reform. It is a valuable contribution to
any academic discussion on the state of international organization at the turn
of the century, and will serve as an excellent tool for any further discussion
about which direction reforms should go.

Karen T. Hennessy'

Foreign Affairs and the US Constitution, by 1. Henkin, Clarendon Press,
Oxtord, 1996, ISBN 0-19-826099-7, 582 pp., US$ 29,95/UK £ 22,50/DAl.
75.

Almost 25 years after the first edition, the long awaited, renewed, reorgan-
ised, and updated second edition of Foreign Affairs and the US Constitution
has been published. Bearing in mind the fact that since the end of the Cold
War the United States of America has been sering the tune on the world
stage, a book which offers a current insight for the ‘outsider’ (i.e. a non-US
citizen) over American foreign affairs and the people behind its scenes, is

*  LLM, Lecturer in the Law of Intcmational Organizations, academic programme coordinator,
LL.M Public International Law, Leiden University, Leiden, The Netherlands.
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very welcome. The foreign affairs policy of the US has a direct impact upon
the course international politics (will) take(s). A few examples of recent US
political decisions which have had an enormous impact on the international
stage are the non-payment of its membership fees due to the United Narions,
the Helms-Burton Act concerning trade with Cuba, and the influence of its
stance on the peace process in the Middle East. If the United States blow
their nose, there is a storm in the rest of the world.

The subject of the book is ‘Foreign Affairs and the US Constitution’, and
it attempts to illuminate the constitutional provisions that deal with foreign
relations and the special significance for (oreign relations of general consti-
tutional clauses and extraordinary constitutional theories (p. 6).

The US Constitution is designed along the lines of separation of powers
as sel out by Montesquieu in his book L'esprit des Lois (1748): the separa-
tion of the legislative, exccutive, and judicial power and the balancing of
these powers against each other. However, the attribution of authority and
functions with regard to foreign affairs is less clear cut than the attribution
of authority and functions with regard to domestic affairs: “[t]he great un-
knowns and the perplexing issues in the constitutional law of foreign affairs
continue to lie between President and Congress — the definition of their re-
spective constitutional domains, the consequences of interference or faiture
of co-operation in the exercise of their separated powers” (p. ix).

The hook is divided into four parts: Foreign affairs as national affairs
(Part I); The distribution of constitutional power (Part 1), Co-operation with
other nations under the constitution (Part 11); and Constitutional limita-
tions: individual vights and foreign affairs (Part IV). It is accompanied by an
elaborate Table of Cases, Table of Statutes, an impressive amount of
endnotes (218 pages), containing a wealth of information, and — as an ap-
pendix — the Constitution of the United States of America. The book closes
with a short index.

Part 1 deals with the constitutional authority of the federal government.
From the birth of the United States, the federal government has conducted
the relations with other sovereign nations. But on which constitutioual basis
do different branches of government act? As far as the conduct of foreign
relations is concerned, the Constitution “seems a strange, laconic document”
(p. 13). Tt is outspoken in one sense; it denies explicitly important forcign af-
fairs powers to the states. But as for the distribution of authority and func-
tions within the federal government, the Constitution remains awkwardly
silent. Some powers arc cxplicitly attributed to one branch of government,
other powers and functions are not mentioned at all in the Constitution. One
might, justifiably so, come to the conclusion that foreign relations have been
treated in a rather distant way by the draughters.

Does the fact that the Constitution vests in the President the power to
conclude treaties also give him the power to terminate them? Does the attri-
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bution of some powers imply others? Some of the powers are, according to
the Supreme Court of the US in the Chinese Exclusion case,’ inherent in the
nationhood and sovereignty of the United States (p. 16). No explanation.,
however, is given by the Court where support for this view might be found
in the Constitution. According to Henkin this leads one to conclude that the
powers to conduct foreign relations do not derive from the Constitution. In
United States v. Curtiss-Wright Export Corp.” the Supreme Court, by way of
Judge Sutherland, stated “that the investment of the federal government with
the powers of external sovereignty did not depend upon the affirmative
gramts of the Constitution [...]. As a member of the family of nations, the
right and power of the United States in that field are equal to the right and
power of the other members of the international family |...]. This, the court
recognised, and [...] found warrant (or its conclusions not in the provisions
of the Constitution, but in the law of nations” (p. 18).

This theory has not unanimously been accepted, although it remains an
authoritative doctrine. Whether onc bases the authority to conduct foreign
affairs on ‘sovereignty’ as in the Curfiss-Wright case, or on the implied
power theory as in the Chinese Exclusion case, or on the fact that it does not
detive from the constitution at all, all that is connected with foreign affairs
comes within the realm of the constitutional powers of the federal govern-
ment. The question remains as to who is empowered to conduct which part
of the foreign affairs: “[m]ajor struggles between President and Congress
[the two major players in the foreign affairs] then, are equally intractable
under every theory of constitutional power in foreign affairs” (p. 22).

In Part I, Henkin embarks upon a very thorough investigation, along the
lines laid down in the Constitution, of the distribution of powers of each
branch of government, both in theory and in practice. In subsequent chap-
ters, he deals with powers vested in the President and the Congress, where
they have sole power to act, where they have to cooperate, or where they
have concurrent authority. In the last chapters of this part the — voluntarily —
limited role of the courts and the even more limited role of the states, as pre-
scribed by the Constitution, are examined.

Some of the foreign affairs powers in the Constitution are exclusively
attributed either to the President, e.g. treaty-making powers; the right to ap-
puint and receive ambassadors; the command of the armed forces; the su-
pervision of the lawful execution of the laws of the land; and being the sole
organ of communications with other nations; some or to Congress, such as
to regulatc commerce with foreign natiens; w declare war; to allocate mon-
ies; and to legislate.

[ Chinese Exclusion case, 130 US 581 (1889).
2. United States v. Curtiss-Wright iixport Corp., 299 US 304 (1936).
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The power of the President is limited by the powers the Constitution
grants to Congress; by Congressional legislation; and by the Bill of Rights.
Congress has a very powerful instrument to influence the foreign affairs of
the US, even in those areas where the President is the ‘acting power’, is the
‘power of the purse’. According to Henkin, Congress should not use the
money lever in cases where it is not empowered to exercise any authority of
function: “[i]f Congress has authority under the Constitution fo reject, regu-
jate or terminate a Presidential activity it can do so by legislation or by re-
fusing to appropriate funds or by terminating funds previously appropriated.
But what it cannot constitutionally regulate Ly legislation, it may not proper
ly do so by exercise of any power of the purse” (p. 115).

Congress has hardly ever refused to allocate funds necessary for the im-
plementation ol iuternational undcrtakings. However, it does sometimes
question the amounts required, allocates less than requested, or delays — in
case of membership fees due to the UN for years — to appropriate funds.

Part 111 fooks into the implications of treaties and the activifies of inter-
national organization on the US system. The treaty-making power entrusted
to the President in the Constitution is subjected to the advice and consent of
the Senate (Article 11{2)). A consent, which is seldom refused, but can be
delayed for a considerable period of time (e.g. human rights treaties) or is
often surrounded with reservations, understandings, and decisions.

Treaties are regarded as part of the laws of the land, irrespective of their
content. The Constitution does not provide a hierarchical structure; it does
not state the place international agreements have in relation to congressional
legislation and the Constitution. Like any other law of the land, treaties and
executive agreements are subject to the limitations set out in the Constitu-
tion or Bill of Rights. The Supremacy clause {Article VI(2) of the Constitu-
tion) only looks at the relation between treaties and state laws, the latter is
subservient to the former.

One, however, has to make the usual distinction between self-executing
and non self-executing treaties. The author is of the opinion that this is an
anomaly. In the Constitution, he says, there is a very strong indication that
self-executing treaties are the rule and non self-executing treaties the exce-
ption. The tendency, shown by both the Executive and the Courts to regard
treaties, or provisions thereof, as non sel{-executing, runs counter to the lan-
guage and spirit of the Constitution, more in particular the Supremacy clause
(pp. 201, 202).

The tole of Congress might scom limited in the treaty-making process:
only the Senate is allowed to give advice to the Executive and is required to
give its consent, In the implementation of obligations arising out of interna-
tional agrccments however, the role of the Congress is considerable. The re-
sponsibility for the enforcement and execution of treaty obligations falls
within the Presidential power “to faithfully execute the laws’. If in the proc-
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ess domestic action (e.g. legislation) is needed the President has to seek
Congressional support. At this stage it is possible for Congress ‘to voice
their discontent’, either by delaying the appropriate legislation or by refus-
ing to place the appropriate funds at the disposal of the Executive.

Congress can also influence the execution of treaty obligations in another
way. Most treaties deal within the domain of the legislative powers of Con-
gress. It is not unthinkable that a later act of congress is irreconcilable with
treaty obligations laid down earlier. As the Supremacy clause does not state
a hierarchy, the rule lex posterior derogat legi priori is applicable. Then a
situation arises where the US is still bound by its treaty obligations, but has
to default on them because of domestic legislation. The power to enact leg-
islation, which is inconsistent with treaty obligations, and the legality of it,
secms to be a well-established practice at this time (p. 211),

Apart from treaties, there is another important source of international
obligations: the executive agreement. This may take the form of an agree-
ment concluded by the President or of a Congressional executive agreement.
The latter is an agreement concluded by the President on authority, by ma-
jority of vote, of the Congress. Neither agreement is mentioned in the Con-
sfitution and the question arises whether these instruments, which mostly
deal with the same matters as treaties, are constitutional. Are they not just a
way to get around the requirement of a two-third majority in the Senate? Do
they have the same status as treaties, do they qualify as law of the land?

Headquarter agreements and various multilateral agreements establishing
international organizations have taken the form of Congressional executive
agreements. The Constitutional doctrine to justify these agreements is not
clear, but in practice no branch of government seems to feel restricted by it.
The main advantage of such an instrument is that it will be less likely that
the House of Representatives, left aside in the treaty-making process, will
block domestic legislation required by these agreements. They did give their
consent to the initial agreements. This practice has now been approved in
Paragraph 303 of the 1987 Restatement of Law, Third, The Foreign Rela-
tions Law of the United States. 1t recognizes the equality of the Congres-
sional agreement to treaties and are thus part of the laws of the land.

The power of the President to conclude so-called sole executive agree-
menis has never been challenged as long as it stayed within the ambit of its
sole executive authority. Controversy has arisen in those cases where the
Senate felt that the President overstepped its constitutional authority; a line
too fine to draw and very much subject to the political ‘mood of the mo-
ment’.

Besides, the author looks into the ‘novel constitutiona! issues’ that arise
from the membership of the US to international governmental organizations,
and the activities those organizations engage in. One of the questions which
arises, is “{wlhether, by adhering to the United Nations Charter and accept-
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ing the authority of the United Nations Security Council, the treaty-makers
have improperly delegated powers of Congress or of the President to an in-
ternational body” (p. 251). In theory it could be argued that the provisions in
the Charter could create a situation- where the Security Council can force
upon the US a line of action which it would not like. For example, to place
troops at the disposal of the Security Council and under the command of the
UN, although according to the Constitution only Congress is empowered to
declare war and the President is Chief Commander, and in those cases in
which war is not yet declared, the President has the ultimate decision to de-
ploy troops. In practice such a situation will not occur. Firstly the US have a
veto in the Security Council, and secondly in the absence of any Article 43
agreement’ — and that is the current situation — the Security Council can only
recommeid or authorise the use of force. For other types of mandatory obli

gations the veto will effectively prevent any unwanted situation for the US.

Of a different nature is the obligation arising from Article 17(2) of the
Charter, which provides that “[tlhe expenses of the organization shall be
borne by the Members as apportioned by the General Assembly”. The action
undertaken in the 1990s by Congress to delay the appropriation of funds
might not be unconstitutional, due to the Supremacy clanse, hut i certainly
to be considered as a serious breach of an international obligation entered
into voluntarily by the US.

1f an international organization might be able to impose iaw upon the US
against its will, this is not a case of unlawful delegation of power by any of
the governmental branches “for it is not exercising legislative powers of the
United States [...]. It is creating law for the United States not of the United
States, international law for the United States as a nation, not domestic US
law for the governance of the inhabitants of the United States™ (p. 263-264).

However, a different situation would arise if regulations of those inter-
national organizations impinged directly on individual rights and interests
within the United States, They will be laws of the land, subject to the same
requirements and limitations applicable to domestic laws.

In Part 1V the fundamental and overriding constitutional limitarions on
governmental action is looked into: the obligation to respect individual
rights. The US Constitution does not explicitly give the people their rights;
the rights of the people are the presumption upon which the Constitution has
been built. The Constitution recognizes these rights and denies the govern-
ment the authority to infringe them. Irrespective of the ‘source’ of the legis-
lation.

3. See Art. 43 UN Charter which states: “[a]ll Members of the United Nations undertake to make
available to the Security Council, with a special agreement or agreements, armed forces, assis-
tance, and facilities, necessary for maintaining international peace and security”™.
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The book under review describes the various issues, which arise in con-
nection with foreign affairs and the US Constitution, both in theory and
practice. A simple book review could never do justice to the diligence, accu-
racy, and knowledge displayed by the author. One is forced to make choices.
At times the book gives rise to more questions than it provides answers, but
this — to me - seems to be inherent in the subject of the book. It is an area,
which is in constant motion; new challenges come up almost every day. 1
would like to draw two very general conclusions. Firstly, not all that is old is
out of date. A constitution, which is over twao centuries old, is still capable
ol sulving problems occurring in the late 20th century and will be able to
face problems occurring in the 21st century. Secondly, the idea one might
get from the press namely that President and Congress are constantly at log-
gerheads, locked in a power-struggle, is false. In practice, the separation of
powers in government with regard to foreign affairs works very well. De-
spite the fact that the Constitution is ‘a strange, laconic document” with re-
gard to explicit distribution of powers for the conduct of forcign affairs.

This book offers a very good and in-depth analysis of the constitutional
provisions and their application in practice. It is extremely well-written and
clarifies the possible problems with a host of examples originating from
practice and case law. [t is a must for anybody who is interested in the role
the US plays on the international scene. [ highly recommend it.

Eisbeth de Vos

*  Lecturer of Public International Law, Leiden University, Leiden, The Netherlands.
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