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Abstract: Workplace exposure
to SARS-CoV-2 has sickened
workers and, subsequently,
their family members. Fam-
ily members might be able to
recover from the employer in a
negligence action using “take-
home” liability theory.

The coronavirus pandemic has
exacted a devastating toll from Amer-
icans in death, illness, economic
hardship, and intangible damage to
our social fabric and quality of life. As
with other aspects of contemporary
life, however, suffering caused by the
pandemic has not been distributed
equally across society. People with
preexisting health conditions, older
people, members of racial and ethnic
minorities, and those with hazardous
jobs have borne a disproportionate
share of the burden.

One broad class of employees,
“essential workers,” includes those
who work in emergency services,
health care, meat and poultry pro-
cessing, agriculture and food service,
utilities, energy, and transportation.
These employees are often low-paid,
unable to work from home, inad-
equately protected against workplace
hazards, and among the most devas-
tated by the pandemic. For example,
asof January 2021, more than 45,000
workers in meatpacking plants had
tested positive for COVID-19, and at
least 239 had died.! As of February
2021, 405,302 hospital and nursing

home staff had been infected at work,
with 1420 deaths.?

The highly transmissible nature
of SARS-CoV-2, including the infec-
tiousness of asymptomatic?® and pres-
ymptomatic* individuals, means that
family members of infected workers
are also at risk. According to one esti-
mate, between 56.7 and 74.3 million
adults at an increased health risk for
COVID-19 (based on CDC criteria)
lived with or were themselves essen-
tial workers.? According to another
estimate, between 7% and 9% of the
first 200,000 deaths from COVID-19
resulted when an individual became
infected on the job and then trans-
mitted the virus to a family member.6

Workers who become infected in
the course of their work are eligible
for workers’ compensation benefits if
they can establish the employment-
based source of their illness and other
key elements of a workers’ compen-
sation claim. However, they are gen-
erally barred from recovery in per-
sonal injury cases because workers’
compensation laws in every state are
the “exclusive remedy” of employees
who become ill or injured on the job.”
Family members later infected by
workers are not eligible for workers’
compensation because they were not
harmed in the course of employment,
but they may not be barred from pro-
ceeding with a common law personal
injury case. We are aware of only one
pending case involving COVID-19
filed by a family member of a worker
exposed on the job,® and there is
no established legal precedent on
whether recovery is possible in such
a case. Nevertheless, infected fam-
ily members of workers desperately
needing income replacement for liv-
ing and medical expenses during the
pandemic are likely to seek compen-
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sation from the employers of their
family members.?

Take-Home Liability

Lawsuits by family members who
become ill after their family member
is exposed on the job are known as
“take-home” liability cases. The para-
digmatic application of this theory is
liability for take-home exposure to
asbestos.’® Employees who worked
with asbestos in manufacturing,
construction, shipbuilding, automo-
tive, and other industries have worn
their asbestos-contaminated cloth-
ing home where their spouses, chil-
dren, and other family members were
exposed during laundering of the
clothing or in other ways, such as by
wearing the contaminated clothing
while playing with their children.
The take-home theory was developed
to provide a remedy for the deaths
and significant illnesses caused by
this secondary exposure to workplace
asbestos.

Among the mostimportant reasons
for recognizing take-home liability
for asbestos exposure are the follow-
ing: (1) asbestos has been widely used
in numerous workplaces, and it has
resulted in hundreds of thousands of
deaths;!? (2) asbestosis and mesothe-
lioma are serious respiratory diseases
caused solely by asbestos exposure,!?
thereby making it easier to prove
causation; (3) an OSHA standard
in effect since 1972 explicitly recog-
nizes the risk of take-home exposure
and requires employers with certain
asbestos exposures to provide pro-
tective clothing and change rooms
to prevent employees from wearing
home and laundering their asbestos-
contaminated clothing;* and (4)
asbestos is a product, which permits
family members or their estates to
sue using strict products liability law
rather than having to prove the negli-
gence of the employer.””

Personal injury litigation based on
asbestos exposure has been ongoing
for decades and take-home cases use
a novel legal theory to provide a rem-
edy for individuals otherwise unable
to obtain compensation for their ill-
ness. Unsurprisingly, the states differ
on whether to permit these actions.
As of 2021, 16 states hold that a
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duty exists,'® or potentially exists,”
running from the employer to their
employees’ family members, thereby
permitting a legal action based on
negligence. In contrast, 13 states
hold that no duty exists because the
harm is not foreseeable'® or there is
no significant relationship between
the exposed family member and the
employer.” Two states have enacted
legislation barring take-home
actions,?? and the remaining 19 states
have not yet addressed the issue.?!

Legal Theories for COVID-19
Liability

Unlike exposure to asbestos, prod-
ucts liability is not a viable legal the-
ory for take-home exposure to SARS-

Courts are unlikely to apply strict
liability to COVID-19, even though
it is a deadly and highly contagious
disease. In the leading case of Doe
v. Johnson,?® the plaintiff alleged
that the defendant wrongfully trans-
mitted HIV to her through consen-
sual sexual intercourse. The district
court judge, applying Michigan law,
held that there was no precedent for
extending strict liability to this case.
The court’s opinion emphasized that
Michigan cases limited strict liability
to such hazards as blasting and stor-
ing inflammable liquids, the risks of
a sexually transmitted infection could
be reduced by the exercise of reason-
able care, and sexual activity is not an
inherently dangerous activity.>*

Unlike exposure to asbestos, products liability

is not a viable legal theory for take-home exposure
to SARS-CoV-2 because the coronavirus is

not a “product.” Nevertheless, personal injury
actions based on strict liability or, more likely,
negligence are possible for harms caused by

take-home exposure.

CoV-2 because the coronavirus is not
a “product.” Nevertheless, personal
injury actions based on strict liability
or, more likely, negligence are pos-
sible for harms caused by take-home
exposure.

Strict Liability

Strict liability is imposed without
regard to a defendant’s negligence or
intent to cause harm when the actions
of the defendant cause physical harm
to the plaintiff. Strict liability only
applies to “abnormally dangerous
activities” involving a foreseeable
and highly significant risk of physical
harm even when reasonable care is
exercised, and the activity is not one
of common usage.?? Strict liability
has been imposed for blasting, wild
or abnormally dangerous animals,
storage of hazardous waste, radioac-
tive emissions, and similar dangerous
activities.
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Negligence

Plaintiffs bringing lawsuits for negli-
gence are required to prove that the
defendant breached a duty to the
plaintiff, which caused the plaintiff
to suffer damages. Each of these four
traditional elements: duty, breach,
causation, and damages, raises dis-
tinct issues in the context of take-
home exposure cases against employ-
ers for COVID-19.

Duty. The essence of a personal
injury lawsuit based on negligence is
that the defendant breached a duty
to the plaintiff by failing to exercise
reasonable care under all the cir-
cumstances.?’ In take-home expo-
sure cases, the defendant-employer
is alleged to have breached a duty to
their employee’s family member -- an
individual without an employment
relationship with the employer, in a
setting beyond the workplace, and
involving a person whose identity or
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even existence might not have been
known to the defendant. Thus, the
initial question is whether an employ-
ee’s family member is a foreseeable
plaintiff to whom the employer owed
a legal duty.

In the leading case of Kesner v.
Superior Court,*s Johnny Blaine Kes-
ner, Jr’s uncle, George Kesner, an
employee of Pneumo Abex, LLC, was
exposed to high levels of asbestos in
the course of his work. Johnny Kes-
ner stayed at his uncle’s home about
three days per week for six years and
alleged that he was exposed to asbes-
tos through dust on his uncle’s cloth-
ing, and that this exposure caused
him to contract peritoneal meso-
thelioma, from which he died.?” The
Supreme Court of California held
that employers have a duty to prevent
the secondary exposure to asbestos
of their employees’ family members,
and take-home exposure via the
employees’ bodies and clothing was
foreseeable.

In the context of COVID-19, the
plaintiff would have to prove that
inadequate protections in the work-
place and the transmissibility of
SARS-CoV-2 made it foreseeable that
employees exposed on the job would
infect their family members. Because
SARS-CoV-2 could be spread to
numerous other potential plaintiffs
besides family members, defendants
would likely raise the possibility of
unlimited liability as a reason to
reject any take-home liability. The
court in Kesner specifically addressed
this issue by holding that an employ-
er’s duty only extends to the members
of a worker’s household. “By draw-
ing the line at members of a house-
hold, we limit potential plaintiffs to
an identifiable category of persons
who, as a class, are most likely to have
suffered a legitimate, compensable
harm.?#

Breach. The next step is to determine
whether the defendant breached the
applicable standard of care. Testi-
monial and documentary evidence
of OSHA violations established
through enforcement or adjudication
are inadmissible in a personal injury
case as evidence of the employer’s
negligence,?® but applicable OSHA
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standards are generally admissible
as evidence of the standard of care.?°
OSHA standards may be admissible
even where the plaintiff was not an
employee, such as the driver of an
automobile, a visitor touring the
workplace, or a safety inspector.?!
Thus, OSHA standards, including
those requiring employers to supply
necessary personal protective equip-
ment, would seem to be admissible
in take-home liability cases to prove
the duty owed to the employee and
the employee’s foreseeable fam-
ily members. There are no cases on
whether OSHA guidance documents
are admissible, and this issue is
important because during the Trump
Administration there were no fed-
eral OSHA standards promulgated
for COVID-19, only non-mandatory
guidance documents.3?

The admissibility of an OSHA
standard in personal injury litiga-
tion depends on the state common
law used in negligence cases. In 33
states, an employer’s failure to com-
ply with an applicable OSHA stan-
dard constitutes “some evidence” of
negligence.? The evidentiary effect of
“some evidence” of negligence within
these jurisdictions varies. The evi-
dence may give rise to an inference of
negligence, establish prima facie neg-
ligence, or create a rebuttable pre-
sumption of negligence.?* In 14 states
and the District of Columbia, non-
compliance with an applicable OSHA
standard establishes negligence per
se.?’ The effect of negligence per se is
to establish a breach of the relevant
duty, but a plaintiff is still required
to prove causation and damages,
and the defendant may assert any
defenses.?¢ OSHA standards are gen-
erally inadmissible in three states,?7
but they might be admissible under
certain circumstances.?®

Causation. For liability to be
imposed, the negligent conduct of the
defendant must be a factual cause of
the harm sustained by the plaintiff.?9
With take-home exposure cases there
are two parts to causation. First, the
negligence of the employer must be
a cause of the employee’s infection.
Because SARS-CoV-2 is so preva-
lent in the community it might be

asserted that the employee could
have been infected in other ways,
such as in public places, on public
transportation, or at public or private
gatherings. Second, the family mem-
ber’s infection must have been caused
by exposure to the infected employee.
Here again, the family member also
could have been infected by exposure
to other individuals.

Causation is more problematic for
take-home COVID-19 than asbestos
disease because coronavirus expo-
sures are more common, and in
more settings, than asbestos expo-
sures. Nevertheless, the law does not
require the plaintiff to prove the exact
sequence of the parties’ exposures.*°
“And whether the defendant’s neg-
ligence consists of the violation of
some statutory safety regulation, or
the breach of a plain common law
duty of care, the court can scarcely
overlook the fact that the injury
which has in fact occurred is precisely
the sort of thing that proper care on
the part of the defendant would be
intended to prevent, and accordingly
allow a certain liberality to the jury in
drawing its conclusion.”* Public pol-
icy concerns, including “moral blame,
preventing future harm, burden, and
availability of insurance™? also might
be considered in deciding whether
causation will be satisfied.

Damages. The final element of a
plaintiff’s take-home exposure case
is the least difficult conceptually. The
plaintiff must prove that the defen-
dant’s negligence resulted in a legally
recognized harm. In take-home
asbestos cases courts have applied
traditional principles of tort dam-
ages, although many of the appellate
cases have been decided on the issue
of whether the jurisdiction recog-
nizes the actionability of such claims
rather than the permissible dam-
ages.*> Take-home COVID-19 cases
almost certainly would be brought
by employees’ family members who
became seriously ill or their estates in
the event of death. Successful plain-
tiffs should be able to recover a range
of compensatory damages, including
lost income, medical expenses, and
pain and suffering. Punitive dam-
ages also might be recoverable under
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state common law if the employer’s
conduct was willful, wanton, or evi-
denced a reckless disregard for the
rights of the employees or their family
members.+*

Policy Issues

In considering the viability of take-
home exposure cases it is essential
to consider the broader issues of
OSHA enforcement efforts to prevent
COVID-19, workers’ compensation
cases brought by infected workers,
and legislation at the state or federal
level to immunize employers from
liability for COVID-19. On all three
issues, workers — many of whom
have been deemed essential — have
been left to bear an outsized burden
of illness and financial ruin caused by
the pandemic.

OSHA Protections
By any measure, the federal Occu-
pational Safety and Health Admin-
istration (OSHA) failed in its efforts
to protect workers during the first
year of the pandemic.** Six months
into the pandemic, despite receiv-
ing nearly 10,000 complaints from
employees,** OSHA had cited only
85 employers with a total of $1.2
million in penalties.*” For example,
OSHA assessed civil penalties of
merely $15,615 to meatpackers JBS
Foods, Inc., of Greeley, Colorado,
and $13,494 to Smithfield Packaged
Meats of Sioux Falls, South Dakota,
after a total of 1,000 workers at
those facilities contracted COVID-
19, resulting in 94 hospitalizations
and 10 deaths.*® It is unlikely that
these paltry penalties assessed by
OSHA, which are being contested by
the companies, will have a deterrent
effect because both meatpackers are
multi-billion dollar enterprises.*
Although the prompt issuance of
an emergency OSHA standard pre-
scribing employer duties to prevent
exposure to SARS-CoV-2 likely would
have reduced viral transmission,3°
during the Trump Administration,
OSHA declined to promulgate such a
standard.” The guidance documents
for employers issued by OSHA?? and
the CDC?%? during this time were mere
suggestions or recommendations.
Among other things, employers were
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advised to “encourage” sick employ-
ees to stay home, “consider” conduct-
ing daily health checks, and “encour-
age” workers to wear a cloth face
covering. There was no requirement
that employers adopt these policies
nor require their employees to follow
them. Only OSHA has the regulatory
authority to mandate compliance,
and despite thousands of deaths from
COVID-19 attributable to workplace
exposures, OSHA failed to undertake
emergency rulemaking or vigorous
enforcement.5

Workers’ Compensation
Employees who become ill from
occupational exposures are usually
entitled to workers’ compensation
pursuant to state law. If the illness is
an “ordinary disease of life,” however,
then the employee must prove that
the disease was caused by workplace
exposures. In some jurisdictions, the
courts are reluctant to award com-
pensation for occupational illnesses,
even though the general rule is that
if employees develop diseases from
a relatively sudden and unexpected
exposure to germs, it is compensa-
ble.5> Some employers have contested
the workers’ compensation claims for
COVID-19, thereby adding financial
insult to serious illness for vulnerable
workers and their families.56

To ease the burden of proof for
employees sickened on the job by
COVID-19, legislative enactments
in eight states and executive orders
and regulatory policies in nine others
make it easier for workers to obtain
compensation.’” Although the state
laws vary, they most commonly estab-
lish a rebuttable presumption that
COVID-19 by a health care worker or
first responder is the result of occupa-
tional exposure.

Immunity

Contrary to the laws making it eas-
ier for employees to obtain workers’
compensation benefits for COVID-
19, at least 13 states have enacted
laws immunizing most or all busi-
nesses from personal injury liability
for COVID-19 claims.?® Similar pro-
posals have been introduced in Con-
gress, principally by Republicans in
the United States Senate.® The rea-
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soning behind the legislation is that
many businesses have been so weak-
ened financially by the pandemic
that they could not afford to remain
open or reopen if they were subject to
liability for COVID-19 or had to pur-
chase expensive liability insurance.
The liability issue promises to be
debated vigorously in Congress and
state legislatures for the foreseeable
future. One possibility for balanc-
ing the interests of employees and
employers is for liability protection to
be available for only small employers
(defined by business volume or num-
ber of employees). Claims brought
against small employers would be
paid by a government financed insur-
ance system, thereby permitting
timely compensation for the victims
of COVID-19 without threatening the
solvency of small employers.5°

Conclusion

Inadequately protected and under-
paid essential workers and their
families have suffered disproportion-
ately in the pandemic. Their struggle
to survive medically and financially
often was overlooked by the public
in the political wrangling over wear-
ing masks and other public health
measures versus asserted economic
and personal liberty. CDC guidelines
indicate that contact tracing, testing,
and quarantine pending test results
should be implemented for individu-
als with a total of 15 minutes exposure
within six feet of all laboratory-con-
firmed or probable SARS-CoV-2-in-
fected individuals.t! Based on these
guidelines, it is foreseeable that many
family members of workers exposed
to SARS-CoV-2 have been placed at a
high risk of infection.

Justice demands fair compensa-
tion for the health effects and finan-
cial consequences sustained by the
family members of exposed workers.
Equally important is the deterrent
effect of potential tort liability on
employers whose obligations to their
workers were in the recent past — and
possibly in the future — minimized
by lax OSHA enforcement and lim-
ited workers’ compensation awards.
If concerns about the possibility of
damage awards for their workers’ ill
or deceased family members moti-
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vates some recalcitrant employers to
improve working conditions, then
take-home liability lawsuits will be
responsible for saving lives.
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