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NOTES AND COMMENTS
THE 2017 JubICIAL ACTIVITY OF THE INTERNATIONAL COURT OF JUSTICE

By Christine Gray*

In 2017 the International Court of Justice (ICJ or Court) made only procedural decisions,
one on preliminary objections, one on counterclaims, and two on provisional measures.
Three other new applications were made to the Court, all linked to earlier cases: Malaysia
applied for the revision, and interpretation, of the judgment in the Pedra Branca/Pulau
Batu Puteh case; and Costa Rica brought a case against Nicaragua concerning their land boun-
dary in the area of Los Portillos, the latest in a long line of cases between the two states. Judges
Ronny Abraham (France), Dalveer Bhandari (India), Antonio Can¢ado Trindade (Brazil),
and Abdulqawi Yusuf (Somalia) were reelected to the Court, and one new judge, Nawaf
Salam (Lebanon) was elected. The UK failed to secure the reelection of its judge,
Christopher Greenwood. For the first time since the establishment of the ICJ, the UK will
have no judge on the Court. This failure may be taken as an indication of its declining influ-
ence in international relations, arguably attributable in part to Brexit, and it marks the end of
the convention that each permanent member of the Security Council will have a judge of its
nationality on the Court. Nor was the UK able to prevent a request by the UN General
Assembly (passed by ninety-four in favor to fifteen against, with sixty-five abstentions) for
an Advisory Opinion on the legal consequences of the separation of the Chagos
Archipelago from Mauritius in 1965—a sensitive issue for the UK, and one that has already
been the subject of much litigation.!

1. Marrrive DELIMITATION IN THE INDIAN OCEAN (SOMALIA V. KENYA)

Somalia asked the Court to determine the complete course of the single maritime boundary
between itself and Kenya, including the outer continental shelf beyond 200 nautical miles
(nm).? Kenya challenged the Court’s jurisdiction and also contested the admissibility of
Somalia’s Application. This was the first time that either state had appeared before the
ICJ. The case raised important questions about the role of the Court in maritime boundary
cases, and in particular whether it should yield priority to the 1982 UN Convention on the

* Professor of International Law, University of Cambridge.

' UN General Assembly Press Release, General Assembly Adopts Resolution Secking International Court’s
Advisory Opinion on Pre-independence Separation of Chagos Archipelago from Mauritius (June 22, 2017), ar
hetps://www.un.org/press/en/2017/ga11924.doc.htm.

2 Maritime Delimitation in the Indian Ocean (Som. v. Kenya), Preliminary Objections, Judgment (Int’]l Ct.
Just. Feb. 2, 2017) [hereinafter Somalia v. Kenya Judgment]. All the materials of the Court cited in this report are
available on its website, http://www.icj-cij.org.
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Law of the Sea (UNCLOS)? dispute settlement bodies. The Court adopted a flexible approach
to treaty interpretation to avoid such a result.

Both states had made declarations under the Optional Clause accepting the Court’s juris-
diction and the case turned mainly on the interpretation of one of Kenya’s reservations to its
declaration. The reservation excluded from the Court’s jurisdiction “[d]isputes in regard to
which the parties to the dispute have agreed or shall agree to have recourse to some other
method or methods of settlement.” Kenya argued that the parties had in fact agreed to
have recourse to some other method of settlement in a 2009 Memorandum of
Understanding (MOU) and also in UNCLOS Part XV, and that therefore the Court’s juris-
diction was excluded by its reservation. This particular type of reservation is very common,’
but the Court had never before found that it lacked jurisdiction on the basis of a reservation of
this kind, and it did not do so in this case.®

First, Kenya’s argument with regard to the MOU. The general legal framework for the
Court’s judgment was provided by UNCLOS, to which both Somalia and Kenya are parties
and which therefore governs the delimitation of their single maritime boundary. UNCLOS
provides for states to claim an outer continental shelf beyond 200 nm. Article 76 assigns a
special role to the Commission on the Limits of the Continental Shelf (CLCS)” with regard
to the “delineation” of the outer limits of the shelf. A state party intending to establish the
outer limits of its continental shelf shall submit information on such limits, including scien-
tific and technical data, to the CLCS which is then to make recommendations to the coastal
state; “[t]he limits of the shelf established by [the] coastal state on the basis of these recom-
mendations shall be final and binding.”® Article 76(10) provides that: “The provisions of this
article are without prejudice to the question of delimitation of the continental shelf between
States with opposite of adjacent coasts.”

The requirement to provide scientific and technical data to the CLCS proved a problem for
several developing states. They risked losing their claims to a continental shelf beyond 200
nm if they were not able to submit the necessary information to the CLCS within the deadline
set under the Law of the Sea Convention.!® Somalia faced particular difficulties because it was
only beginning to emerge from the violence and instability prevalent since 1991, it was still in
the process of establishing an effective government, and it lacked the resources and necessary
expertise. Norway accordingly provided assistance to certain African states, including
Somalia, in the preparation of their submissions to the CLCS.!!

3 United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982, 1833 UNTS 397
(entered into force Nov. 16, 1994) [hereinafter UNCLOS].

4 Somalia v. Kenya Judgment, supra note 2, para. 31.

> Id., Diss. Op. Bennouna, J., at 1. He found over forty such reservations.

® It held by a vote of 13-3 that it had jurisdiction and that the application was admissible.

7 Established under Annex II of UNCLOS.

8 UNCLOS, supra note 3, Art. 76(8).

° Id. Art. 76(10). UNCLOS Annex II, Article 9 also provides that: “The actions of the Commission shall not
prejudice matters relating to delimitation of boundaries between States with opposite or adjacent coasts.”

10 yNCLOS, supra note 3, Ann. II, Art. 4. See Somalia v. Kenya Judgment, supra note 2, para. 16.

" Maritime Delimitation in the Indian Ocean (Som. v. Kenya), Written Statement of Somalia Concerning the
Preliminary Objections of Kenya, para. 1.11 (Int'l Ct. Just. Feb. 5, 2016) [hereinafter Somalia v. Kenya Somalia
Written Statement].
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Under its Rules of Procedure, the CLCS is not to delineate the outer limit of a state’s con-
tinental shelf if there is a dispute, unless there is “prior consent given by all States that are
parties to such a dispute.”!? Somalia argued that there was such a dispute: the parties had
radically different positions on the method for the determination of the boundary, with
Kenya asserting a line on the (unusual) basis of a parallel of latitude, whereas Somalia’s
own claim was based on equidistance, to be determined by the three-stage process generally
followed by the Court in recent maritime boundary cases.

In order to allow the delineation of their outer continental shelves to go ahead, Somalia and
Kenya therefore concluded an MOU on April 7, 2009. This agreement was drawn up with
the assistance of Norway!? and it was registered and published in accordance with Article 102
of the UN Charter. The MOU is set out in full in the Court’s Judgment because its inter-
pretation was crucial to the case.'* The question before the Court was whether this MOU was
“an agreement to have recourse to some other method or methods of settlement” that
excluded the Court’s jurisdiction under Kenya’s reservation.

Soon after its signature, the MOU gave rise to controversy in Somalia and it was rejected by
the Transitional Federal Parliament on August 1, 2009. The prime minister of Somalia
requested that the UN secretary-general treat the MOU “as non-actionable.”!> Somalia
then objected to the CLCS’s consideration of Kenya’s submission and initiated the current
proceedings before the IC].1¢ In explaining why it had acted in what might be seen as a pre-
cipitate manner, Somalia said that there was a danger Kenya would make a new reservation
altering its Optional Clause acceptance in order to exclude the Court’s jurisdiction over mar-
itime boundary disputes (in the same way that the UK and Japan had taken action to exclude
the Court’s jurisdiction after cases were brought against them).!” Somalia’s suspicions were
partly borne out by later developments. On January 24, 2017 Kenya lodged a new reservation
under UNCLOS Article 298(1)(a)(i) opting out of Part XV compulsory dispute settlement
procedures with respect to maritime boundary delimitations.!®

Somalia did not actually rely on the alleged invalidity of the MOU as a reason for rejecting
Kenya’s preliminary objections.!” Instead, it argued that the MOU did not constitute an

12 Commission on the Limits of the Continental Shelf (CLCS) Rules of Procedure, Annex 1, Article 5, is set out
in the Somalia v. Kenya Judgment at paragraph 68.

'3 Somalia v. Kenya Judgment, supra note 2, para. 101. See also the admonition by Judge Yusuf that although it
was reasonable to rely on Norway’s expertise for the provision of technical material to the CLCS, it was not jus-
tifiable for states to turn to it in the negotiation and drafting of a bilateral agreement on a purely legal and policy
matter. /d., Decl., Yusuf, J.

Y Somalia v. KenyaJudgment, supra note 2, para. 37. The parties used different numbering in their references to
the Memorandum of Understanding (MOU). This report will adopt the enumeration adopted by the Court.

"5 Id., paras. 18-19.

16 After its Application to the Court, Somalia consented to CLCS consideration of Kenya’s Submission. /.,
para. 20.

17 Maritime Delimitation in the Indian Ocean (Som. v. Kenya), Verbatim Record, IC] Doc CR 2016/11, at 15
(Intl Ct. Just. Sept. 20, 2016) (Al-Sharmani, para. 18) [hereinafter Somalia v. Kenya Sept. 20 Verbatim Record)].
On the UK’s alteration of its Optional Clause declaration after the Marshall Islands case, 2016 IC] Rep. 833 (Oct.
5), see Christine Gray, The 2016 Judicial Activity of the IC], 111 AJIL 415, 431 (2017); for Japan’s alteration after
the Whaling case, see http://www.icj-cij.org/en/declarations/jp.

'® Kenya Declaration Under Article 298 (Jan. 24, 2017), at hteps://treaties.un.org/Pages/Declarations.aspx?
index=Kenya&lang=_en&chapter=21&treaty=462.

Y Somalia v. Kenya Judgment, supra note 2, para. 39; Somalia v. Kenya Somalia Written Statement, supra note
11, para. 2.78.
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agreement on a method for settling maritime boundary disputes under Kenya’s reservation.
Nevertheless, Kenya devoted much of its written pleadings to an account of the MOU’s back-
ground and status,?® and the Court said that it was appropriate to address “the issue [of]
whether the MOU constitute[d] a treaty in force between the Parties.”?! Obviously, if it
was not in force, Kenya would not be able to argue that it established a method of settlement
and thus deprived the Court of jurisdiction.

Somalia had put forward a series of unconvincing arguments on the invalidity of the MOU.
These shifted over time and included claims that the MOU required ratification by its par-
liament and that its minister who had signed the MOU was not duly authorized to do so.??
The Court applied customary international law to these arguments, because neither Somalia
nor Kenya was a party to the Vienna Convention on the Law of Treaties (VCLT).?? It briefly
and firmly dismissed Somalia’s assertions and held that the minister who had signed the
MOU had been given full powers to do so. There was no need for ratification: the MOU itself
in its final paragraph had expressly provided that signature was enough. Nor was Somalia
allowed to rely on any provisions of its own law requiring ratification; the Court reaffirmed
the strict approach it had taken in Cameroon v. Nigeria on the rule codified in VCLT Article
46. It also relied on the rule set out in VCLT Article 45 that a state may not invoke a ground
for invalidating a treaty if it must, by reason of its own conduct, be considered as having acqui-
esced in the validity of that treaty.

The Court then went on to the crucial question of the interpretation of the MOU, apply-
ing VCLT Articles 31 and 32 as “reflective of customary international law.”?4 Did the MOU
amount to an agreement to settle the dispute by other means so that Kenya’s reservation
deprived the ICJ of jurisdiction? By 13 votes to 3 the Court held that it did not. Its judgment
reveals a fundamental difference of approach between the states parties on the appropriate
method of treaty interpretation. For Kenya, the ordinary meaning of the text of the sixth par-
agraph of the MOU was decisive. In its written pleadings Kenya was surprisingly brief on this
question,?> but it went into more detail in its oral pleadings.?® Paragraph six provides that

the delimitation of maritime boundaries in the areas under dispute . . . shall be agreed
between the two coastal States . . . after the Commission has concluded its examination of
the separate submissions made by each of the two coastal States and made its recommen-
dations . . . .

Kenya argued that this provided for a two-step procedure: first, the CLCS was to delineate the
outer limits of the continental shelf; then the parties were to agree on delimitation of the

20 Maritime Delimitation in the Indian Ocean (Som. v. Kenya), Kenya Preliminary Objections, paras. 55-57,
68-70, 77-80, 96 (Int’l Ct. Just. Oct. 7, 2015) [hereinafter Somalia v. Kenya Kenya Preliminary Objections];
Maritime Delimitation in the Indian Ocean (Som. v. Kenya), Verbatim Record, ICJ Doc. CR 2016/10, at
20-21, 30-33 (Int'l Ct. Just. Sept. 19, 2016) (Akhavan, paras. 9—13; Khan, paras. 9-17) [hereinafter Somalia
v. Kenya Sept. 19 Verbatim Record].

2 Somalia v. Kenya Judgment, supra note 2, para. 41.

22 Id, paras. 39-40.

2 Id, paras. 42, 43-50.

24 Id., para. 63. Tt considered the interpretation of the MOU in paragraphs 50-106.

25 Somalia v. Kenya Kenya Preliminary Objections, supra note 20, para. 53.

26 Somalia v. Kenya Sept. 19 Verbatim Record, supra note 20, at 21-23 (Akhavan, paras. 14-22), 34-43
(Forteau, paras. 3-23).
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whole of their maritime boundary. The parties had thus agreed to settle their dispute by nego-
tiated agreement affer receipt of the CLCS’s recommendations. According to Kenya, the
object and purpose of the MOU was to “organize the procedures for both delineation and
delimitation.”?”

In contrast, Somalia argued that paragraph six did not establish a method for the settlement
of the boundary dispute. The object and purpose of the MOU was demonstrated in its long
title, “to grant each other No-Objection in respect of submissions on the Outer Limits of the
Continental Shelf Beyond 200 Nautical Miles to the Commission on the Limits of the
Continental Shelf.” Moreover, the MOU only concerned the delineation of the outer conti-
nental shelf, and not any other zones.?®

The Court adopted Somalia’s approach. It held that the elements of VCLT Article 31 on
treaty interpretation—ordinary meaning, context, and object and purpose—were to be con-
sidered as a whole. Paragraph six was “difficult to understand . . . without a prior analysis of
the text of the MOU as a whole, which provide[d] the context . . . and [gave] insight into the
object and purpose of the [treaty.]”*® The purpose of the MOU was to allow Somalia and
Kenya each to make a submission on the outer limits of the continental shelf to the CLCS
without objection from the other. None of the references to delimitation in the first five par-
agraphs supported Kenya’s contention that the MOU provided a method for settling the dis-
pute on the delimitation of the whole maritime boundary.3® Rather, they defined the
delimitation dispute between the parties and made it clear that CLCS delineation was without
prejudice to future delimitation of the maritime boundaries. As for paragraph six, it did not
have the significance attributed to it by Kenya. The Court did not give decisive weight to the
word “after.”3! The Court’s crucial finding was that although paragraph six referred to delim-
itation after the CLCS had made its recommendations, and this language suggested that the
parties contemplated that delimitation would occur after the delineation of the outer limits of
their continental shelves, “this [did] not necessarily mean that they intended to bind them-
selves to proceed to delimitation only in that way.”32

The Court also turned to UNCLOS Article 83(1), in accordance with the rule of treaty
interpretation set out in VCLT Article 31(3)(c), which allows account to be taken of “any
relevant rules of international law applicable in the relations between the parties.”?? Both
Article 83 and paragraph six of the MOU provided for delimitation by agreement, and so

27 Somalia v. Kenya Judgment, supra note 2, para. 54.

28 Id, paras. 58—62.

2 Id, para. 65.

%9 Nor was the Court persuaded by Kenya’s argument that the MOU’s use of both singular and plural forms of
“boundary” and “area” showed that the MOU covered all maritime areas and not just the continental shelf. Kenya
argued that the establishment of the entire maritime boundary was subject to the condition precedent of CLCS
review and recommendations, and that the full maritime boundary would then be established by negotiations. /4.,
paras. 83—-86. Judge ad hoc Guillaume accepted that there was significance in use of plural. /d., Diss. Op.,
Guillaume, J. ad hoc, paras. 17-18.

31 The three dissenting judges put more stress on “after.” Also, Judges Gaja and Crawford argued that paragraph
six did provide for a two-step procedure but that this had been overridden by the parties’ behavior. /4., Joint Decl.,
Gaja and Crawford, JJ.

32 Somalia v. Kenya Judgment, supra note 2, paras. 79, 92-96. The Court’s position on the interpretation of the
MOU is usefully summarized in paragraphs 97-98.

33 1d, para. 89.
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the Court could read the latter in light of the former.>4 It concluded that neither provision
prescribed a method of dispute settlement. As Somalia pointed out, Kenya’s arguments would
have the dramatic effect of depriving the ICJ of a role in maritime delimitation between par-
ties to UNCLOS.?>

The Court said that Kenya itself had admitted that paragraph six did not preclude it from
engaging in negotiations with Somalia on their maritime boundary before the CLCS had
made its recommendations. Kenya had in fact engaged in negotiations concerning all mari-
time zones, including the continental shelf in 2014 before Somalia filed its Application. This
engagement “confirme[d] that Kenya did not consider itself bound to wait for the [CLCS’s]
recommendations before [entering] into negotiations.”3® A lack of certainty about the outer
limits of the shelf did not prevent the parties or the Court from undertaking the delimitation
of the boundary before the CLCS had made its recommendations. “The parties could have
reached an agreement on their maritime boundary at any time by mutual consent.”?”

Kenya also invoked UNCLOS Part XV to make a second argument that its reservation
excluded the Court’s jurisdiction. It made only a very brief passing reference to this argument
in its written pleadings®® but developed it further in its oral pleadings.>® Kenya’s argument
was that UNCLOS Part XV provided an “agreement on a method of settlement” under
Kenya’s reservation. The Part XV scheme is a complex one and the Court went painstakingly
through its provisions.“® Article 282 allows states to agree “through a general, regional or
bilateral agreement or otherwise” to submit a dispute to a procedure entailing a binding result.
All agreed that even though there was no express mention of the ICJ in this article, the term
“or otherwise” allowed for agreement to the jurisdiction of the Court on the basis of Optional
Clause declarations.4! But Kenya argued that it had not in fact chosen the Court under Article
282 because the Optional Clause declarations of the parties did not coincide—owing to the
Kenyan reservation. It claimed that both parties had therefore accepted arbitration under
Article 287 as a default method of settlement. It is not surprising that Kenya’s argument
did not appeal to the Court because it would have the result that any case between
UNCLOS parties in which there was a Kenyan-type reservation could not go to the ICJ.42

ke Id., para 91.

35 Somalia v. Kenya Somalia Written Statement, supra note 11, paras. 1.24—.29, 1.8.

3¢ Somalia v. Kenya Judgment, supra note 2, para. 92.

" Id., para. 95. The Court did not revisit the contentious issue as to whether it was possible for the ICJ to
determine a maritime boundary before the CLCS had reviewed and recommended the outer limit of the shelf.
It implicitly relied on its earlier decision in Question of the Delimitation of the Continental Shelf Between
Nicaragua and Colombia Beyond 200 nm from the Nicaraguan Coast (Nicar. v. Colom.) Preliminary
Objections, Judgment, 2016 ICJ Rep. 100, para. 110 (Mar. 17) [hereinafter Nicar. v. Colom. Delimitation
Judgment] on this point. /d., para. 97.

38 Somalia v. Kenya Kenya Preliminary Objections, supra note 20, para. 147.

39 Somalia v. Kenya Sept. 19 Verbatim Record, supra note 20, at 54-62 (Boyle).

4© Somalia v. Kenya Judgment, supra note 2, paras. 122-32. See also Nigel Bankes, Precluding the Applicability of
Section 2 of Part XV of the Law of the Sea Convention, 48 OceaN DEv. & INT’L L. 239 (2017).

4 Somalia v. Kenya Judgment, supra note 2, para. 110. The requirements of Article 282 were discussed in the
South China Sea case. In the Matter of the South China Sea Arbitration (Phil. v. China), PCA Case No. 2013-19,
Jurisdiction and Admissibility (Perm. Ct. Arb. Oct. 29, 2015).

42 Somalia v. Kenya Judgment, supra note 2, para. 129. See also Somalia v. Kenya Somalia’s Written Statement,
supra note 11, paras. 3.79-.86.

https://doi.org/10.1017/ajil.2018.42 Published online by Cambridge University Press


https://doi.org/10.1017/ajil.2018.42

260 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 112:2

The Court rejected Kenya’s argument by 15 votes to 1, with only Judge Robinson (Jamaica)
dissenting.

Finally, the Court considered Kenya’s two arguments on admissibility and rejected these
by a vote of 15—1. The first argument was quickly dismissed as it was essentially a reiteration
of Kenya’s claim about the interpretation of paragraph six of the MOU.#3 The second was an
argument that Somalia did not come to the Court with “clean hands” because it had violated
the MOU when it withdrew its consent to CLCS consideration of Kenya’s submission.*4 The
Court held that “the fact that an applicant may have breached a treaty at issue in a case does
not per se affect the admissibility of its application.” Moreover, Somalia had not actually
invoked the MOU to give jurisdiction to Court or as a source of substantive law. There
was no need for the Court to go into the general doctrine of clean hands, an argument
never accepted by the Court as undermining the admissibility of a case. Somalia’s position
that it is never bad faith to go to the Court proved more appealing.*> The fact that Kenya
resisted the jurisdiction of the Court raised the question whether it was confident in the legal-
ity of its own maritime boundary claims and of the exploration licenses it had granted to oil
and gas companies in the disputed area.

II. ArreGED ViorATiONs oF MARITIME RIGHTS AND SOVEREIGN SPACES IN THE CARIBBEAN SEA
(N1CARAGUA V. COLOMBIA)

The Court issued an Order on the admissibility of counterclaims in Nicaragua
v. Colombia.“® This was the latest stage in a series of interconnected cases between the two
states. The complex judicial saga began in November 2012 when the ICJ issued a judgment
determining the delimitation of the maritime boundaries between the two states.*” That
judgment left unresolved the delimitation of the outer continental shelf. Nicaragua brought
that additional issue to the IC] in 2013 and on March 17, 2016 the Court found that it had
jurisdiction to delimit the outer shelf. In 2013, Nicaragua also brought a new case, accusing
Colombia of violating its rights in the maritime zones that the Court had declared to belong to
Nicaragua in its November 2012 judgment. In 2016, at the Preliminary Objections stage, the
Court held that it had jurisdiction under the Pact of Bogotd to decide on Nicaragua’s appli-
cation.*? In 2017 Colombia then brought four counterclaims. The Court held that two of
these were admissible and two were inadmissible. Its reasoning—and that of the individual
opinions—shows the uncertainty remaining about the rules governing counterclaims and the
wide discretion the Court can exercise under the brief provisions of Article 80 of the Rules of
Court on counterclaims. Article 80 provides that two requirements must be met for the Court

* Somalia v. Kenya Judgment, supra note 2, paras. 137-38.

* Id., paras. 139-43.

4 Somalia v. Kenya Sept. 20 Verbatim Record, supra note 17, at 14 (Al-Sharmani, paras. 13—14).

46 Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicar. v. Colom.),
Counter-Claims, Order (Int'l Ct. Just. Nov. 15, 2017) [hereinafter Nicar. v. Colum. Sovereign Rights
Counter-Claims Order].

47 Territorial and Maritime Dispute (Nicar. v. Colom.), Judgment, 2012 ICJ Rep. 624 (Nov. 19).

48 Nicar. v. Colom. Delimitation Judgment, supra note 37.

4 Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicar. v. Colom.)
Preliminary Objections, Judgment, 2016 ICJ Rep. 3 (Mar. 17) [hereinafter Nicar. v. Colum. Sovereign Rights
Judgment].
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to entertain a counterclaim: that it “comes within the jurisdiction of the Court” and that it is
“directly connected with the subject-matter of the claim of the other party.” The meaning of
this provision has to some extent been clarified in the Court’s jurisprudence: it decided two
applications for counterclaims in the 1950s, then there was a gap before it decided on several
further applications since the late 1990s.5°

In its Order on Colombia’s counterclaims the Court addressed the question of direct connec-
tion first.>! In its earlier decisions on counterclaims, it had identified “a range of factors that
could establish a direct connection in fact and in law between a counter-claim and [the initial
application].”>? With respect to the connection in fact, the Court had in the past considered

whether the facts relied upon by each party related to the same factual complex, including the
same geographical area or the same time period. . . . It ha[d] also considered whether the facts
relied upon by each party [were] of the same nature, in that they allege[d] similar types of
conduct.”? . . . With respect to the connection in law, the Court [had] examined whether
there was a direct connection . . . in terms of the legal principles or instruments relied upon, as
well as whether [the parties] were . . . pursuing the same legal aim by their respective claims.>*

In the current case, Colombia’s first and second counterclaims were that Nicaragua had
violated its duty of due diligence to protect and preserve the marine environment in the
Southwestern Caribbean Sea, and to protect the rights of the inhabitants of the San
Andrés Archipelago to benefit from a healthy, sound, and sustainable environment. The
Court accepted that a majority of the incidents allegedly occurred in Nicaragua’s exclusive
economic zone (EEZ), and thus Colombia’s first and second counterclaims related to the
same geographical area as Nicaragua’s principal claims.>> However, because the counter-
claims were based on the actions of private Nicaraguan vessels engaged in predatory fishing
and destroying the marine environment, whereas Nicaragua’s claims were based upon actions
by Colombia’s navy allegedly interfering with Nicaragua’s exclusive sovereign rights and juris-
diction in its EEZ, the Court took a strict view and held that the facts did not relate to the
same factual complex.>® Furthermore, it said that the legal principles relied upon by the par-
ties were different: Colombia invoked rules relating to the preservation and protection of the
environment; Nicaragua referred to rules relating to sovereign rights, jurisdiction, and duties

50 See Sean Murphy, Counter-Claims, in THE STATUTE OF THE INTERNATIONAL COURT OF JUSTICE: A
COMMENTARY 1000, 1003 (Andreas Zimmerman, Christian Tomuschat, Karin Oellers-Frahm & Christian J.
Tams eds., 2d ed. 2012); MaLcoLM N. SHAW, ROSENNE’S LAW AND PRACTICE OF THE INTERNATIONAL COURT
(1920-2015), Vor. 111, at 1269 (5th ed. 2016).

31 Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, paras. 22—54. The Court addressed
these two questions in reverse order, but the choice of order did not make any obvious difference to its conclusions.
1Id., paras. 20-21. The Court’s approach in this regard was criticized by Judges Tomka, Gaja, Sebutinde, and
Gevorgian and Judge ad hoc Daudet in their Joint Opinion. /d., Joint Op., paras. 1011 [hereinafter
Nicar. v. Colum. Sovereign Rights Joint Opinion].

52 Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, para. 23.

%> Id., para. 24.

I, para. 25. The meaning of “the same legal aim” was clarified in the Bosnia Genocide case: each party was
seeking to establish the legal responsibility of the other for violating the Genocide Convention. Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Yugo.), Counter-
Claims Order, 1997 ICJ Rep. 243, para. 27 (Dec. 17).

5 Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, para. 36.

%6 Id., para. 37.
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of a coastal state within its maritime area.>” Nor were the parties pursuing the same legal aim
by their respective claims. “Colombia [sought] to establish that Nicaragua [had] failed to
comply with its obligations to protect and preserve the maritime environment,” whereas
Nicaragua argued that Colombia had violated its sovereign rights and jurisdiction within
its maritime areas.’® Therefore, Colombia had not shown that its first two counterclaims
met the condition of a direct connection, and the Court declared them inadmissible. Only
Judge ad hoc Caron (Colombia) dissented on this point.

Colombia’s third counterclaim was that Nicaragua’s intimidation and harassment had
infringed the customary fishing rights of the inhabitants of the San Andrés Archipelago to
access and exploit their traditional fishing grounds.>® The Court observed that the facts relied
on by the parties related to the same time period (following delivery of the 2012 Judgment)
and the same geographical area (Nicaragua’s EEZ). The claims of the parties were of the same
nature insofar as they alleged similar types of conduct of the naval forces of one party against
nationals of the other party. The respective claims of the parties concerned the scope of the
rights and obligations of a coastal state in its EEZ; both parties were pursuing the same legal
aim. Accordingly, there was “a direct legal connection between Colombia’s third counter-
claim and Nicaragua’s principal claims.”®°

More radically, Colombia’s fourth counterclaim asked the Court to declare that
Nicaragua’s 2013 decree establishing straight baselines had the effect of extending its internal
waters and maritime zones beyond what was permitted by international law and therefore that
it violated Colombia’s sovereign rights and jurisdiction. The Court held that there was a direct
connection because both parties were complaining about provisions of domestic law with
regard to the delineation of their maritime spaces in the same geographical area and in the
same time period.®! Both parties were alleging violations of sovereign rights under customary
international law rules on the EEZ and contiguous zone, and both parties were pursuing the
same legal aim since each was seeking a declaration that the other’s decree was in violation of
international law. Judge Greenwood dissented on this point and gave a compelling argument
against the Court’s position.®? He agreed that there was a dispute between the parties regard-
ing Nicaragua’s decree establishing a system of straight baseline, but that dispute was entirely
“separate and distinct” from the dispute that had given rise to the principal claim.%3 The status
of the area in which the incidents at the heart of Nicaragua’s claim and Colombia’s third

7 Id, para. 38.

58 L d

>? Judge Cangado Trindade devoted most of his individual opinion to a discussion of the fishing rights of the
affected local populations. /4., Decl., Cangado Trindade, J., paras. 9-23. He concluded: “Sociability emanated
from the recta ratio (in the foundation of jus gentium), which marked presence already in the thinking of the
“founding fathers” of the law of nations (droit des gens), and ever since and to date, keeps on echoing in human
conscience.” Jd. He had eatlier given a sixty-nine page discussion of counterclaims in his Dissenting Opinion in
Jurisdictional Immunities of the State (Ger. v. It.; Greece intervening), Judgment, 2012 ICJ Rep. 99 (Feb. 3).

%0 Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, paras. 44—45.

6! Id, para. 53.

%2 Id., Sep. Op., Greenwood, J. Nicar. v. Colum. Sovereign Rights Joint Opinion, supra note 51, also disagreed
with the Court on this point.

%3 Id., Sep. Op., Greenwood, J., para. 13. In contrast, Judge Donoghue dealt with this as a question of juris-
diction rather than of direct connection. She said that Colombia’s “fourth counter-claim [did] not fit within the
subject-matter of the dispute presented in Nicaragua’s Application.” Nicar. v. Colum. Sovereign Rights Counter-

Claims Order, supra note 46, Sep. Op., Donoghue, ]J., para. 32.
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counterclaim were said to have taken place would not be affected by any decision about
Nicaragua’s baselines. But it seems that the majority were keen to dispose of all possible
remaining maritime boundary issues between the two parties to limit the prospect of yet
more litigation between them.

In the second part of its Order, the Court considered whether Colombia’s third and fourth
counterclaims came within the jurisdiction of the Court.* The parties disagreed as to the
critical date for the determination of jurisdiction: was it enough that the Court had already
asserted its jurisdiction under the Pact of Bogotd at the time Nicaragua’s Application was
made in 2013 (as Colombia claimed®?), or was it necessary for the Court now to consider
the question of its jurisdiction again, at the date the counterclaims were submitted (as
Nicaragua argued®®)? The issue was critical, and the Court was divided. The question
arose because Colombia had denounced the Pact of Bogotd, and it had ceased to be in
force between the parties three years before Colombia brought its counterclaims. The
Court invoked the reasoning in the Noztebohm case where it had famously held that the
lapse of a party’s Optional Clause declaration once proceedings had begun did not mean
that the Court lost jurisdiction over the claim “with all its aspects.”®” The Court now used
this in support of its determination that once it had established jurisdiction to entertain a case,
it had jurisdiction over all its phases.®® Although counterclaims were autonomous legal acts,
the object of which was to submit new claims to the Court, they were linked to the principal
claims. The termination of the Pact of Bogotd as between the parties did not deprive the
Court of its jurisdiction to entertain the counterclaims.®’

Nevertheless, the Court accepted Nicaragua’s argument that it still had to satisfy itself that
the counterclaims met the conditions in the Pact of Bogotd. First, was there a dispute with
regard to the subject matter of the third and fourth counterclaims?”® With regard to the third
counterclaim, the Court held that a dispute had existed since November 2013 because
Nicaragua was aware that its views were positively opposed by Colombia, thus reasserting

% Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, paras. 56-77.

%5 I, paras. 60—63.

6 1d, paras. 57-59.

7 Id, para. 67. Nottebohm Case (Liech. v. Guat.), Preliminary Objection, Judgment, 1953 IC] Rep. 111, 123
(Nov. 18).

8 Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, para. 68. Nicar. v. Colum. Sovereign
Rights Joint Opinion, supra note 51, paras. 18-21 (rejected the relevance of Nottebohm as it did not deal with
counterclaims).

% Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, paras. 69—73. Cf. Nicar. v. Colum.
Sovereign Rights Joint Opinion, supra note 51, para. 4. The Joint Opinion stressed the Court’s discretion as to
whether it should entertain counterclaims. In an exceptional situation, when dealing with a counterclaim that
would not serve the sound and effective administration of justice, the Court may refuse to entertain a counter-
claim. Moreover, Colombia’s counterclaims did not concern the same dispute as that brought before the Court by
Nicaragua. They widened the dispute and the Court therefore lacked jurisdiction. The final paragraph of the Joint
Opinion indicates that the five judges were swayed by the consideration that Colombia had denounced the Pact of
Bogotd and then three years later had attempted to bring claims against Nicaragua by way of counterclaims.

7% Judge Greenwood (with regard to the third counterclaim) accepted the underlying principle but said that
where the direct connection between the subject matter of the claim and counterclaim was as close as in this
case, the analysis of the jurisdictional requirements in the principal claim may make it unnecessary to engage
in a separate examination of the same requirements with regard to the counterclaim. Nicar. v. Colum.
Sovereign Rights Counter-Claims Order, supra note 46, Sep. Op., Greenwood, J., paras. 10-12. Judge Yusuf
took the same position with regard to both the third and the fourth counterclaims. Nicar. v. Colum. Sovereign

Rights Counter-Claims Order, supra note 46, Decl., Yusuf, J., paras 9-11.
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without comment the controversial “awareness” test used in the Marshall Islands cases.”!
With regard to the fourth counterclaim, the Court considered that diplomatic correspon-
dence showed that “the Parties held opposing views on the . . . delineation of their respective
maritime spaces . . . following the Court’s 2012 Judgment,” and that there was therefore a
dispute.”?

Second, was the matter one that could not in the opinion of the parties be settled by nego-
tiations?”? The Court dealt with this in a summary fashion, as it had in its 2016 judgment
establishing jurisdiction in the current case. It followed the test adopted there that “neither of
the Parties could plausibly maintain that the dispute between them could be settled by direct
negotiations through the usual diplomatic channels.””4 With regard to the third counter-
claim, the Court simply asserted that the parties had never initiated direct negotiations fol-
lowing the 2012 Judgment. This alone indicated that they did not consider there was a
possibility of finding a resolution of their dispute about traditional fishing rights through
the usual diplomatic channels. By 11 votes to 5, it held the third counterclaim admissible.
With regard to the fourth counterclaim, Nicaragua’s adoption of its 2013 decree and
Colombia’s rejection of it by a diplomatic note of protest showed that it was no longer useful
for the parties to engage in direct negotiations. The Court’s reasoning here is very sketchy and
not entirely convincing. By 9 votes to 7, the Court held the fourth counterclaim admissible.
The fundamental division may be depicted as one between those judges keen to resolve all the
issues between the parties and those taking a stricter line on the need for consent.

III. AprrricaTion oF THE INTERNATIONAL CONVENTION FOR THE SUPPRESSION OF THE FINANCING OF
TERRORISM AND OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL FORMS OF
Raciar DiscrimiNATION (UKRAINE V. RUSSIAN FEDERATION)

The Court decided on two applications for provisional measures. First, Ukraine v. Russia.”>
This case raised many difficult issues, but the Court avoided them at the provisional measures
stage or dealt with them only briefly. Ukraine instituted proceedings alleging violations of the
1999 International Convention for the Suppression of the Financing of Terrorism (ICSFT)”®
in eastern Ukraine and of the 1965 International Convention on the Elimination of All
Forms of Racial Discrimination (CERD) in Crimea.”” Russia argued convincingly that
these were two separate claims, and that Ukraine’s main focus was on the ongoing conflict
between pro-government and pro-Russian groups in eastern Ukraine and the annexation of

7! Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, para. 72. In the Marshall Islands
cases, the Court had used this test to deny the existence of a dispute. See Gray, supra note 17, at 428. But in the
current case, the application of the test led the Court to assert the existence of a dispute and therefore to give
jurisdiction.

72 Nicar. v. Colum. Sovereign Rights Counter-Claims Order, supra note 46, para. 73.

73 Id, paras. 74-76.

74 Id., para. 74 (quoting Nicar. v. Colum. Sovereign Rights Judgment, supra note 49, para. 95).

7> Application of the International Convention for the Suppression of the Financing of Terrorism and of the
International Convention on the Elimination of All Forms of Racial Discrimination (Ukr. v. Russ.), Provisional
Measures, Order (Int’]l Ct. Just. Apr. 19, 2017) [hereinafter Ukraine v. Russia Order].

76 International Convention for the Suppression of the Financing of Terrorism, opened for signature Dec. 9,
1999, 2178 UNTS 197 (entered into force Apr. 10, 2002) [hereinafter ICSFT].

77 International Convention on the Elimination of All Forms of Racial Discrimination, opened for signature

Mar. 7, 1966, 660 UNTS 195 (entered into force Jan. 4, 1969).
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Crimea.”® The Court declared that it was well aware of the context of extensive fighting in
eastern Ukraine and the extent of the human tragedy. At the end of its Order, it reminded the
parties that the Security Council had endorsed the 2015 Minsk Agreements on a peace plan
for eastern Ukraine and said that it expected them to work for the full implementation of the
agreements in order to achieve a peaceful settlement of the conflict.””

On the same day that it filed its Application with the Court, Ukraine requested provisional
measures to safeguard some of the rights it claimed under the two conventions. First, it asked
the Court to order Russia not to aggravate or extend the dispute. Under the ICSFT, it also
requested the Court to order Russia to: exercise appropriate control over its border to prevent
further acts of financing of terrorism; halt and prevent all transfers of money, weapons, vehi-
cles, equipment, training, or personnel from its territory; and take all measures at its disposal
to ensure that any groups operating in Ukraine that have received transfers of money, weap-
ons, etc. shall refrain from carrying out acts of terrorism against civilians in Ukraine. Under
CERD, Ukraine requested the Court to order Russia to: refrain from any acts of racial dis-
crimination; cease acts of political and cultural suppression against the Crimean Tatars,
including suspending the ban on the Meijlis of the Crimean Tatar people;®® end the disap-
pearances of Crimean Tatars; and cease political and cultural suppression against the ethnic
Ukrainians in Crimea, including suspending restrictions on Ukrainian-language education.

The Ukraine v. Russia case was strongly reminiscent of the earlier Georgia v. Russia case in
that both arose out of an armed conflict involving the parties, and in both the applicants tried
to bring their claims within the scope of the specialized treaties under which the Court might
have jurisdiction. In Georgia v. Russia, the Court had held, with only a brief explanation, that
it had prima facie jurisdiction at the provisional measures stage.3! But at the Preliminary
Objections stage, a deeply divided Court held by 8 votes to 7 that it had no jurisdiction to
decide on Georgia’s claim of violations of CERD by Russia through its support for separatists
carrying out ethnic cleansing of Georgians in South Ossetia and Abkhazia. The Court upheld
Russia’s objections to jurisdiction on the basis that the CERD requirements had not been
met: there was no dispute under CERD until August 2008 because Georgia had not made
specific claims under that Convention,®? and so only those claims relating to actions after that
date could be admissible, and moreover the preconditions stipulated by Article 22 CERD
were not met.5?

78 Application of the International Convention for the Suppression of the Financing of Terrorism and of the
International Convention on the Elimination of All Forms of Racial Discrimination (Ukr. v. Russ.), Verbatim
Record, IC] Doc. CR 2017/2, at 12 (Mar. 7, 2017) (Kolodkin, paras. 2-3). Ukraine has also brought a series
of cases against Russia arising out of events in Crimea and eastern Ukraine in other jurisdictions, including the
European Court of Human Rights and the Permanent Court of Arbitration.

7 Ukraine v. Russia Order, supra note 75, para. 104,

80 Bor an account of the expulsion and return of the Crimean Tatars, and of the role of the Meijlis, see Ukraine
v. Russia Order, supra note 75, Decl., Crawford, J.

81 Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Geor. v. Russ.), Provisional Measures, Order, 2008 ICJ Rep. 353 (Oct. 15) [hereinafter Georgia v. Russia
Provisional Measures].

82 The Court considered this question at great length in Application of the International Convention on the
Elimination of All Forms of Racial Discrimination (Geor. v. Russ.), Preliminary Objections, Judgment, 2011 IC]
Rep. 70, paras. 23-114 (Apr. 1) [hereinafter Georgia v. Russia Preliminary Objections].

8 1d, paras. 115-84.
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Ukraine’s Application and oral pleadings in the current case showed that it had learned the
lessons of Georgia v. Russia, to which it made frequent references.?* It took care to submit
evidence proving that there was a dispute going back to spring 2014 and that the necessary
procedural preconditions under the ICSFT and CERD had been met. Indeed Russia alleged
that Ukraine had not engaged in consultations on the ICSFTin good faith, “but solely for the
purpose of claiming to have exhausted the requirements of the dispute resolution procedure
provided for by the Convention.”®> Ukraine’s case under the ICSFT was that Russia had failed
to take appropriate measures to prevent the provision of funds for the financing of terrorism in
Ukraine, and that it had itself supplied weapons and other assistance to groups such as the
Donetsk People’s Republic that had carried out terrorist acts.8¢ Ukraine listed terrorist attacks
such as the shelling of civilians and the shooting down of Malaysian Airlines Flight MH17. It
took a wide view of the obligations on states parties under the ICSFT. First, it argued that “the
provision of funds” under the ICSFT was an extremely broad term and that it incorporated the
supply of weapons, equipment and personnel as well as the provision of money. Second,
Ukraine interpreted the ICSFT as not only requiring states to regulate the private financing
of terrorism but also prohibiting states themselves from financing terrorism. It relied on the
Bosnia Genocide case to support its argument that if a treaty requires a state to prevent an act,
this necessarily brings a duty on the state itself not to perform that act.%”

Russia denied that there was any dispute between the parties as to the interpretation and
application of the ICSFT. Ukraine had not shown that the acts of indiscriminate shelling and
other violations of international humanitarian law fell within the definition of acts of terror-
ism under the Convention. Russia also challenged Ukraine’s interpretation of the ICSFT. It
said that the ICSFT obliges states to cooperate in the prevention and punishment of the
financing by private actors of terrorist activities but that it does not cover matters of state
responsibility for the financing of such activities by the state itself. In contrast to the
Genocide Convention, the text of the ICSFT, its drafting history, and subsequent practice
confirmed that it only addressed state obligations with respect to private actors rather than
state responsibility for its own acts.?®

The Court avoided these fundamental questions about the ICSFT, saying that it did not
need to decide these problematic issues at this stage.3? It simply held that it was clear from the
proceedings that the parties differed on the question whether events in eastern Ukraine since
the spring of 2014 gave rise to issues relating to their rights and obligations under the ICSFT.
It asserted that at least some of the allegations made by Ukraine appeared to be capable of
falling within the provisions of the Convention, and the record was sufficient to establish

84 For example, Application of the International Convention for the Suppression of the Financing of Terrorism
and of the International Convention on the Elimination of All Forms of Racial Discrimination (Ukr. v. Russ.),
Verbatim Record, IC] Doc. CR2017/1, at 35 (Mar. 6, 2017) (Cheek, para. 5) [hereinafter Ukraine v. Russia Mar.
6 Verbatim Record].

8 14, at 21 (Rogachev, para. 21).
86 Ukraine v. Russia Order, supra note 75, para. 25.
87 Ukraine v. Russia Mar. 6 Verbatim Record, supra note 84, at 39 (Cheek, paras. 18-19).

88 Ukraine v. Russia Order, supra note 75, para. 27; Ukraine v. Russia, Verbatim Record, IC] Doc. CR 2017/2,
at 36 (Mar. 7, 2017) (Zimmerman, paras. 1, 6-33). Judge Bhandari discussed this issue in his Separate Opinion,
but not entirely clearly.

89 Ukraine v. Russia Order, supra note 75, paras. 22-31.
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prima facie the existence of a dispute concerning the interpretation and application of the
ICSFT.

The Court then went on to examine whether the procedural preconditions in ICSFT
Article 24 were satisfied: a dispute that “cannot be settled through negotiation within a rea-
sonable time” shall be submitted to arbitration at the request of one of the parties and may be
referred to the Court only if the parties are unable to agree on the organization of the arbi-
tration within six months.?® Ukraine contended that it had made efforts to negotiate a reso-
lution to the dispute, sending more than forty diplomatic notes and engaging in four rounds
of bilateral negotiations and that it had suggested arbitration. More than six months had
passed since then. Russia replied that Ukraine had not negotiated in good faith and had
not made a good faith effort to set up an arbitral tribunal. Moreover, Ukraine had put forward
allegations that went beyond the scope of the Convention and its notes included accusations
regarding the prohibition of the use of force. These arguments were similar to those made by
Russia in Georgia v. Russia, that the real dispute between the parties was about the use of force.
Russia also denied that Ukraine had submitted concrete proposals for an arbitration agree-
ment, saying that it had instead proposed resort to an ad hoc Chamber of the ICJ, and
that this did not qualify as arbitration under Article 24.%! Again, the Court did not go into
this question in any detail. It found that issues relating to the ICSFThad been raised in con-
tacts between the parties and this demonstrated that the parties had engaged in negotiations.
It appeared from the facts on the record that these issues could not be resolved by negotia-
tions, and that the parties were unable to agree on the organization of arbitration. Prima facie
the procedural preconditions had been met.”?

However, Ukraine failed at the next stage with regard to its claims under the ICSFT: it did
not show that the rights it claimed were “plausible.”? This requirement for the award of pro-
visional measures was expressly introduced by the Court (without discussion) in Belgium
v. SenegalP* and is now applied as a matter of course. But it remains obscure.”> This was
the first time that the Court refused provisional measures on the ground that the rights in
question were not plausible. Judges Owada (Japan) and Bhandari (India) and Judge ad hoc
Pocar (Ukraine) rejected the Court’s view that Ukraine’s rights were not plausible. Judge
Owada’s understanding of this requirement was that it set a fairly low standard.”® For him
the “‘so-called’ test of plausibility” was a shorthand term to refer to the condition that “a link
must exist between the right whose protection is sought and the measures requested.” He
argued that the term plausible was deliberately chosen to distinguish the test from the

9 14, paras. 40-61.

! Ukraine invoked Judge Oda’s individual opinions in a series of ICJ cases as support for their claim that an 4
hoc chamber of the Court is essentially an arbitral tribunal. Application of the International Convention for the
Suppression of the Financing of Terrorism and of the International Convention on the Elimination of All Forms of
Racial Discrimination (Ukr. v. Russ.), Verbatim Record, IC] Doc. CR 2017/3, at 32 (Mar. 8, 2017) (Zionts, para.
23) [hereinafter Ukraine v. Russia Mar. 8 Verbatim Record].

92 Ukraine v. Russia Order, supra note 75, paras. 52-54.

93 Id, paras. 63-77.

94 Question Relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.), 2012 IC]J Rep. 422, paras. 57—
60 (July 20). Judge Owada (Japan) in his Separate Opinion argued that this requirement only made explicit what
had been implicit in the jurisprudence of the ICJ and PCIJ.

95 See CAMERON MILES, PROVISIONAL MEASURES BEFORE INTERNATIONAL COURTS AND TRIBUNALS 193-94 (2017).

96 Ukraine v. Russia Order, supra note 75, Sep. Op., Owada, J., paras. 10-20.
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prima facie test for jurisdiction, and that it was a lower threshold, in order to avoid prejudging
the merits. Judge ad hoc Pocar took a similar line. He warned that the current case might
reinforce the risk that parties would over-address the merits of the case at the provisional mea-
sures stage in order to meet the plausibility requirement.®” Judge Bhandari’s position was less
clear.” He set out his own view of plausibility on the basis of Judge Abraham’s seminal
Separate Opinion in Pulp Mills.”° Finally, Judge Cancado Trindade argued at some length
that the proper test should be “human vulnerability” rather than plausibility of rights. He was
not concerned with the danger of prejudgment.!0°

In its request for provisional measures, Ukraine said that it was seeking to protect its rights
under Article 18: its right to Russia’s cooperation in preventing the financing of terrorism,
that is, “the provision or collection of funds with the intention that they should be used,
or in the knowledge that they will be used, in order to carry out acts of terrorism, defined
in Article 2.”1%1 The parties disagreed on the classification of the incidents listed by
Ukraine as acts of terrorism, and as to whether the applicable law was the ICSFTor interna-
tional humanitarian law. But the Court did not have to decide these difficult questions.
Russia’s decisive argument was that there was no plausible allegation that it had financed ter-
rorism because Article 2 was concerned solely with funds supplied with the knowledge or
intention that they were to be used for acts of terrorism.!%?

The Court held that a state party may rely on Article 18 to require another party to coop-
erate with it in the prevention of certain types of acts only if it is plausible that such acts con-
stitute offenses under Article 2. Ukraine had not provided evidence which provided “a
sufficient basis to find it plausible” that the elements of intention or knowledge were pre-
sent.193 This part of the Court’s reasoning resembles that in the Legality of Use of Force
cases.'% There Yugoslavia sued ten NATO states for the 1999 military campaign over
Kosovo. It invoked the Genocide Convention as the basis for the Court’s jurisdiction but
the Court held that there was no prima facie jurisdiction as regards Yugoslavia’s claim that
the NATO airstrikes on its territory constituted genocide in violation of Article II of the

7 Id., Sep. Op., Pocar, J. ad hoc, paras. 5-9.

% Id, Sep. Op., Bhandari, J., para. 16.

%% Case Concerning Pulp Mills on the River Uruguay (Arg. v. Uru.) Provisional Measures, 2006 ICJ Rep. 113,
Sep. Op., Abraham, J., para. 10 (July 13).

190 Ukraine v. Russia Order, supra note 75, Sep. Op., Cangado Trindade, J., para 36. He included not only five
paragraphs from Tolstoy on human vulnerability, but also a separate section on non-compliance with provisional
measures.

O Ukraine v. Russia Order, supra note 75, para. 66. For the text of Article 18, see id. para. 72; for Article 2, see
id., para. 73.

192 14., paras. 74-76. Article 2 provides that “Any person commits an offence within the meaning of this
Convention if that person by any means . . . provides or collects funds with the intention that they should be
used or in the knowledge that they are to be used, in full or in part, in order to carry out” a series of terrorist
offences. ICSFT, supra note 76.

193 Ukraine v. Russia Order, supra note 75, para. 75. Judge Owada in his Separate Opinion, paras. 2224, dis-
agreed on this point. He said that an examination of the question whether the requirements of intent, knowledge,
and purpose had been met could require a thorough analysis of the evidence that would go beyond what was
required at this stage of the proceedings. Judge ad hoc Pocar agreed in his Separate Opinion. In contrast, Judge
Bhandari said that Ukraine had put forward sufficient evidence, and that knowledge could be inferred from a pat-
tern of behavior, Sep. Op., Bhandari, J., paras. 21-23, 33-37.

104 Ror example, Legality of Use of Force (Yugo. v. Belg.), Provisional Measures, Order, 1999 ICJ Rep. 124
(June 2).
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Genocide Convention. Yugoslavia had not shown that the NATO states had the requisite
intent to destroy all or part of an ethnic, racial, or religious group, and the Court was not
prepared to infer this from their use of force.!> Similarly, in the current case it was not
enough for Ukraine simply to assert that Russia had the necessary knowledge or intent
under ICSFT Article 2. It must bring evidence.!% Ukraine had not addressed this issue in
any depth in its pleadings.!%” Accordingly, the Court did not indicate provisional measures
under the ICSFT.1%8 As in the NATO cases, the applicant state’s failure to bring evidence on
questions of intent or knowledge allowed the Court to avoid a decision on a very sensitive
issue.

In contrast, the Court did order provisional measures under CERD. Ukraine claimed that
Russia had discriminated against Crimean Tatars and ethnic Ukrainians in Crimea in pursuit
of the “cultural erasure” of non-Russian communities. First, in its consideration of prima facie
jurisdiction, the Court held that there was a dispute.!%° The parties differed on the question of
whether the events in Crimea had given rise to issues relating to their rights and obligations
under Articles 2 and 5 CERD.!!? The Court simply asserted without explanation that some
of the acts referred to by Ukraine, in particular the banning of the Meijlis and alleged restric-
tions on the educational rights of ethnic Ukrainians, were capable of falling within the scope
of CERD.

As for the procedural preconditions set out in CERD Article 22 that the dispute must be
one “not settled by negotiation or by the procedures expressly provided for in this
Convention,” Ukraine said it had made extensive efforts to negotiate a resolution through
diplomatic notes and negotiations, and that it had become apparent that further negotiations
would be futile.!!! The Court referred to Georgia v. Russia for the proposition that the terms
of Article 22 established preconditions to be fulfilled.!!? Here the record showed the issues
had not been resolved by negotiations.!!? The more difficult question was whether Ukraine
was also obliged by Article 22 to attempt proceedings before the CERD Committee as a “pro-
cedure expressly provided for in this Convention.” Ukraine acknowledged that it had not
brought the issues to the attention of the CERD Committee but argued that this was only
an alternative precondition.!'# Russia argued that the two preconditions in Article 22 were
cumulative, and therefore the ICJ had no jurisdiction. The Court held that “it need not make
a pronouncement on the issue at this stage of the proceedings.”!!> This seems a little strange.

195 14, paras. 36—41.

196 Ukraine v. Russia Order, supra note 75, paras. 74-75.

197 Ukraine v. Russia Mar. 6 Verbatim Record, supra note 84, at 47 (Cheek, paras. 49-50); Ukraine v. Russia
Mar. 8 Verbatim Record, supra note 91, at 43 (Cheek, para. 28).
198 Judge Owada voted in favor of the Court’s decision but disagreed on the reasoning. In his Separate Opinion,
he argued that the rights claimed by Ukraine under the ICSFT were plausible, but that there was no real and immi-
nent risk of irreparable prejudice to those rights, because the rights in question were rights of Ukraine to require
Russia to cooperate in the prevention of the financing of terrorism. Judge ad hoc Pocar in his Separate Opinion also
said that the rights were plausible.

199 Ukraine v. Russia Order, supra note 75, paras. 37-38.

"0 These articles are set out in full at i., para. 80.

" Id., para. 55.

U2 14, para. 59.

113 Id

114 Id., para. 56.

s 14, para. 60.
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It is true that the Court had earlier avoided this question in Georgia v. Russia but there it did
not make any difference to the conclusion whether the two conditions were cumulative or
alternative,!'® whereas here it did. If the preconditions were cumulative and Ukraine had
not satisfied both of them because it had not gone to the Committee, then the Court
would not have jurisdiction.

Next, the Court considered whether the rights for which Ukraine was seeking protection
were plausible.!'” Was it plausible that the acts complained of constituted acts of racial dis-
crimination? Russia argued that even if human rights violations had occurred, Ukraine had
not proved that these actions were discriminatory: it had not proved a differentiation of treat-
ment between those communities and other residents in Crimea. Nevertheless, the Court
held that some of the acts fulfilled this condition of plausibility and that there was a link
between the measures requested and the rights that were the subject of the main action.!!®

Finally, with regard to the requirement that the applicant show that provisional measures
are urgently required to prevent a danger of irreparable prejudice to the rights in dispute,
Russia argued that Ukraine had not made any reference to this throughout the two years
of “consultations.”!'” Nor had the CERD Committee triggered its urgent action procedure.
Nevertheless, the Court held that certain rights—political, civil, economic, social, and cul-
tural rights—were of such a nature that prejudice to them was capable of causing irreparable
harm.!?° The Crimean Tatars and ethnic Ukrainians in Crimea appeared to be vulnerable.
The Court took account of a UN General Assembly resolution expressing serious concern
over the banning of the Meijlis, and also of reports from the Office of the UN High
Commissioner for Human Rights and the Organization for Security and Co-operation in
Europe, which were critical of Russian behavior in Crimea. These reports showed the limits
on the ability of Tatars to choose representative institutions, and restrictions on the availabil-
ity of Ukrainian-language education in Crimean schools. Thus, there was an imminent risk of
irreparable harm. The Court ordered provisional measures under CERD by a vote of 13-3.
Judges Tombka (Slovakia), Xue (China), and Skotnikov (Russia) dissented; these judges had
also dissented in Georgia v. Russia.'*!

In the current case, the Court used the power under Article 75 of its Rules to indicate mea-
sures “in whole or in part other than those requested,” as it had done in Georgia v. Russia
where it ordered provisional measures to be taken by both parties, not just by Russia, and
not in the terms Georgia had requested.!?? The Court now ordered Russia to suspend the
ban on the Meijlis and to ensure the availability of education in the Ukrainian language. It
also indicated to both parties—not just to Russia—that “they shall refrain from any action
which might aggravate or extend the dispute before the Court or make it more difficult to

1o Georgia v. Russia Preliminary Objections, supra note 82, paras. 119, 133, 183.

"7 Ukraine v. Russia Order, supra note 75, paras. 78-83.

U8 14, paras. 84-86.

"9 1d., para. 94. Russia chose the term “consultations” advisedly in order to avoid acknowledging that Ukraine
had engaged in negotiations on CERD.

120 Ukraine v. Russia Order, supra note 75, paras. 87-98.

121 At the Provisional Measures stage, the three judges were among the minority of seven who said that there was
no dispute. Georgia v. Russia Provisional Measures, supra note 81. At the Preliminary Objections stage, they dis-
sented again on this point, with regard to the rejection of Russia’s first objection. Georgia v. Russia Preliminary
Objections, supra note 82.

122 ) ) .
Georgia v. Russia Provisional Measures, supra note 81.
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resolve.” This last type of measure is common in the practice of the Court, but has been the
cause of some controversy in the past.!??

IV. JaprAV CASE (INDIA V. PAKISTAN)

The other provisional measures case was more straightforward and followed the same
approach as three earlier death penalty cases against the United States. India filed an
Application on May 8, 2017 alleging that Pakistan had violated Article 36 of the 1963
Vienna Convention on Consular Relations (VCCR) during its detention and trial of an
Indian national, Kulbhushan Jadhav, who was sentenced to death in Pakistan. On the
same day India also requested the Court to order provisional measures that Pakistan should:
first, take all measures necessary to ensure that Jadhav was not executed; second, report its
action to the Court; and third, ensure that no action was taken that might prejudice the rights
of India or Jadhav with respect to any decision on the merits of the case.!?*

Jadhav had been detained by the Pakistani authorities on March 3, 2016 on suspicion of
espionage and terrorism. India was informed of his arrest on March 25 and repeatedly
requested consular access to no avail. Pakistan formally requested India’s assistance in the
investigation process and informed India that consular access would be considered in light
of India’s response to this request.'?> Jadhav was sentenced to death for espionage, sabotage
and terrorism on April 14.12¢ The Court first considered whether it had prima facie jurisdic-
tion. India and Pakistan were both parties to the VCCR and to its Optional Protocol, which
provided for the compulsory jurisdiction of the IC] over disputes arising out of the interpre-
tation or application of the Convention. However, Pakistan challenged the Court’s jurisdic-
tion.'?” Its arguments were radical and disturbing.'?® It claimed that there was no dispute
about the interpretation or application of the VCCR because it did not apply to those sus-
pected of espionage or terrorism. It also argued that a 2008 bilateral Agreement on Consular
Access between India and Pakistan limited the protection provided by the VCCR. Pakistan
relied on VCCR Article 73(2), which provides that “nothing in the present Convention shall
preclude states from concluding international agreements confirming or supplementing or

123 Hugh Thirlway, The Law and Procedure of the International Court of Justice 1960—1989, 72 Brit. Y.B. INT'L
L. 37, 108 (2001); MILEs, supra note 95, 209.

124 Jadhav Case (India v. Pak.), Provisional Measures, Order (Int'l Ct. Just. May 18, 2017) [hereinafter /ndia
v. Pakistan Order]. Judge Bhandari discussed the three earlier death penalty cases, Breard, LaGrand, and Avena.
Id., Decl. Bhandari, J., paras. 27-30.

125 pakistan argued in its oral pleadings that it had not imposed a condition on consular access, but rather it was
invoking India’s obligation to prevent and punish terrorism. Jadhav Case (India v. Pak.), Verbatim Record, IC]
Doc. CR 2017/6, at 14 (May 15, 2017) (Faisal) [hereinafter /ndia v. Pakistan May 15 Verbatim Record].

126 Judge Bhandari (India) set out a longer account in his Declaration. India v. Pakistan Order, supra note 124,
Decl. Bhandari, J., paras. 2-9.

'27 India relied only on the Optional Protocol to the Vienna Convention on Consular Relations (VCCR) as the
basis for the Court’s jurisdiction; it did not invoke the Optional Clause declarations made by the parties under
Article 36(2) of the Court’s Statute. It took the well-established position that different modes of consent to the
Court’s jurisdiction were autonomous and limits on one did not affect the other. Jadhav Case (India v. Pak.),
Verbatim Record, ICJ Doc., CR/2017/5, at 30 (May 15, 2017) (Mittal, paras. 53—63). Pakistan nevertheless chal-
lenged the Court’s jurisdiction under the Optional Clause on the basis of two of India’s reservations and one of its
own reservations. Pakistan’s arguments on this point raised interesting questions, but were totally irrelevant to the
case, and the Court dismissed them summarily in its Order. India v. Pakistan Order, supra note 124, para. 26.

128 India v. Pakistan Order, supra note 124, paras. 24-25.
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extending or amplifying” its provisions. It interpreted this as allowing subsequent agreements
that /imited the protections of the VCCR. The 2008 Agreement provided that “in case of
arrest, detention or sentence made on political or security grounds, each side may examine
the case on its merits.” Pakistan claimed that this provision applied to Jadhav and meant that
the Court lacked jurisdiction under the Optional Protocol.

The Court did not enter into these controversial questions. It simply noted that the parties
appeared to have differed on the question of India’s consular assistance to Jadhav.!?° India
had maintained that Jadhav should have been afforded consular assistance under the VCCR;
Pakistan had stated that such assistance would be considered in the light of India’s response to
its request for assistance in its investigation. Those elements were sufficient to establish that a
dispute existed at the date of the Application with regard to the arrest, detention, trial, and
sentencing of Jadhav. Moreover, the dispute was one over which the Court might have sub-
ject matter jurisdiction under the Optional Protocol because Pakistan’s alleged failures were
capable of falling within the scope of the VCCR.!39 As for Pakistan’s controversial arguments,
the Court noted that the VCCR “does not contain express provisions excluding from its pro-
tection persons suspected of espionage or terrorism,” so at this stage it could not be concluded
that the VCCR did not apply in the case of Jadhav.!3! It did not need to decide whether
Article 73 allowed a bilateral agreement to /imit the rights under the VCCR. It was sufficient
to note that the 2008 Agreement did not expressly impose such a limitation, and therefore
there was no basis to conclude that the 2008 Agreement prevented it from exercising juris-
diction under the Optional Protocol over disputes about Article 36 VCCR.!32

The Court then considered whether the rights asserted by India were plausible and held
that they were.!33 Pakistan’s arguments that Article 36 did not apply to persons suspected of
espionage or terrorism and that the 2008 Agreement governed the situation did not mean that
the rights claimed by India were not plausible. No legal analysis had been advanced on these
points by the parties. The Court also found without difficulty that there was a link between
the rights pursuant to which protection was sought under the VCCR and the provisional
measures requested to prevent Jadhav from being executed before the Court’s final
decision.!34

Provisional measures were urgently required because there was a real and imminent risk of
irreparable prejudice to the rights in dispute. Pakistan claimed that there was no urgency
because Jadhav had up to 150 days to apply for clemency. There would be no execution
before the end of August 2017. It said that it was not in its interests to “stop the canary
from singing.”!3> But the Court held that the mere fact that there was a death sentence,
and that Jadhav might be executed, was sufficient to demonstrate the existence of such a
risk. There was considerable uncertainty as to when an appeal could be heard. Pakistan
had given no assurance that Jadhav would not be executed before the IC]’s final decision.
The facts that Jadhav could petition for clemency and that the date of his execution had

129 14, para. 29.

130 14, para. 30.

! Id., para. 32.

132 14, para. 33.

133 14, paras. 42-45.

134 Id., paras. 46-48.

135 India v. Pakistan May 15 Verbatim Record, s#pra note 125, at 10 (Faisal, para. 17).
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not been fixed did not preclude the Court from indicating provisional measures.'3° At first
sight, this seemed to diverge from the IC]’s decision in the Avena case.!3” There the Court
had indicated provisional measures only in respect of those individuals whose executions had
actually been scheduled. But, as Judge Bhandari pointed out, the facts and circumstances of
this case were different: in the United States, execution dates are communicated to the public,
generally with several weeks of notice. In Pakistan, it is unclear whether this would be
done.!38 The Court ordered unanimously that Pakistan “shall take all measures at its disposal
to ensure that Jadhav is not executed pending the final decision in these proceedings.” It reaf-
firmed that its orders were binding, following its decision in LaGrand (2001). Thus, without
discussion, the Court indicated only the first of the three measures requested by India.
Although it did not comment on Pakistan’s controversial arguments limiting the consular
protection of foreign nationals suspected of espionage or terrorism, the signs are that they
will not appeal to the Court if and when it comes to decide on the merits of the case.

136 India v. Pakistan Order, supra note 124, paras. 49-55.

137 Avena and Other Mexican Nationals (Mex. v. U.S.), Provisional Measures, Order, 2003 ICJ Rep. 77, para.
59 (Feb. 5).

138 India v. Pakistan Order, supra note 124, Decl., Bhandari, J., paras. 29-34.
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