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Special Section: The Power of Choice:
Autonomy, Informed Consent, and the Right to Refuse

Gamete Retrieval after Death or
Irreversible Unconsciousness:
What Counts as Informed Consent?

CARSON STRONG

The first reported case of postmortem sperm retrieval occurred in 1978, involv-
ing a man who became brain dead after a motor vehicle accident and whose
wife requested removal of his sperm so that she could be artificially insemi-
nated. Physicians performed the retrieval by surgically excising the ducts that
transport sperm from the testes (the epididymis and vas deferens) and remov-
ing sperm from them.! Since that time, several other methods for retrieving
sperm from such patients have been reported,” and at least 141 cases have been
documented in which requests were made for removal of sperm from men who
were dead or irreversibly unconscious.> Moreover, there have been several
reports of pregnancies and births resulting from assisted reproduction using
sperm retrieved in such cases.*

Although gametes might be removed from dead or irreversibly unconscious
patients for nonprocreative purposes, such as research, this paper focuses on
cases in which the intent is procreative. To date, all cases of such gamete
removal have involved male patients, but in the future it might be possible to
remove and use oocytes or ovaries of women who have died or become
irreversibly unconscious.” In this paper, most of the discussion deals with
sperm retrieval because this is the type of case currently being confronted.
However, the views I defend apply to cases involving oocyte or ovary retrieval
as well.

Although the issue of sperm removal after death or irreversible unconscious-
ness has been discussed in a number of publications, many of which are cited
herein, an important topic that has received little attention is the question of
what counts as ethically acceptable consent by the man. In some cases, the
claim has been made that the man verbally stated a desire to have his sperm
removed after death or irreversible unconsciousness, but he had made no
written statement documenting this. An example is the case of the British
couple Stephen and Diane Blood. Following several years of marriage, they
began trying to have a child. Two months later, Stephen became ill with
bacterial meningitis and became comatose with no reasonable chance of recov-
ery. Diane requested that Stephen’s sperm be retrieved. She stated that she and
her husband had read an article about a widow who became pregnant with her
dead husband’s sperm, and they decided they would do the same in similar
circumstances. The physicians removed the sperm and froze it.® However, the
Human Fertilisation and Embryology Authority refused to grant a license to
store the sperm and use it for insemination on the grounds that the Human
Fertilisation and Embryology Act 1990 requires a man’s written consent for
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storage of his sperm.” Such cases raise the issue of whether, if informed consent
is an ethical requirement, it must be stated in writing. What counts as the man’s
informed consent, and what counts as sufficient evidence of consent? These
questions are the main focus of this paper.

Before discussing these questions about consent, I should acknowledge that
some deny that these questions need to be addressed. This denial derives from
two distinct sources. Some would argue that conceiving a child after death or
irreversible unconsciousness is not ethically justifiable, regardless of whether
the man gives informed consent for sperm removal. In this view, a resolution of
the overall issue is obtained without worrying about what counts as informed
consent. Others maintain that the man’s consent is not necessary for the ethical
justifiability of sperm removal. In this view, consent by the wife, or perhaps in
some cases consent by another surviving relative or significant other, is suffi-
cient to justify sperm removal, and thus the issue of what counts as the man’s
informed consent is not a central problem. Given these views, it is necessary to
make some preliminary remarks with the aim of showing that these views are
mistaken and that it is important to discuss what counts as the man’s informed
consent.

Reproduction after Death or Irreversible Unconsciousness

Against those who maintain that procreation following death or irreversible
unconsciousness is not ethically justifiable, the main reply is to point out that
there are important reasons to respect the freedom of persons to engage in such
procreation. Because this reply has been discussed elsewhere, I shall only
summarize the main points here.® Freedom to pursue ordinary procreation, by
which I mean the more common form of procreation in which a couple
conceives through sexual intercourse and then raises the child who is born, is
worthy of respect not only because freedom in general is important but also
because of the special meanings that persons can attach to having genetic
children. It turns out that some of these special meanings can be found in
procreation following death or irreversible unconsciousness. In particular, some
couples might value such procreation because it involves participation in the
creation of a person or because they regard it as an affirmation of mutual love
and acceptance. Admittedly, a desire or plan to procreate after one dies or
becomes irreversibly unconsciousness would not play as important a role in
one’s life as procreation in the ordinary context. Even so, decisions to attempt
procreation after death or irreversible unconsciousness can be meaningful to
some persons for the reasons mentioned. Moreover, for the surviving wife,
such procreation could have a significance that is comparable to that of
procreation in the ordinary context. These considerations lend support to the
idea that freedom to procreate following death or irreversible unconsciousness
deserves at least some degree of respect.

A main objection to this type of procreation is that it would be harmful to the
child to bring it into being with only one parent to provide nurture and
support. In reply, there is a serious problem with this objection. Namely, the
objection focuses exclusively on harms to the child, without consideration of
benefits to the child. It makes this mistake because it overlooks the fact that
without the procreation, the child would not exist. If one holds that bringing a
child into being in a single-parent household can result in harms to her, then
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one must also hold that bringing a child into being into a single-parent
household can result in benefits to her. It would be arbitrary to make one claim
but deny the other. In assessing the objection, it is necessary to consider the
benefits as well as the harms. And there would be benefits in these cases. After
all, the procreation gives the child a life. Life generally is a good thing. One can
expect that the child will experience pleasures associated with being alive and
that she will have many good experiences. It is reasonable to expect that the
benefits will outweigh the harms—that the child will have a good life on
balance. If the child benefits on balance, then no wrong is done in creating her,
at least as far as harms and benefits are concerned.

Is the Patient’s Consent Needed?

Some believe that it can be ethical to remove sperm without the man’s consent,
as is evident from the fact that such retrieval has been performed in a number
of cases.” In reply, it can be argued that consent is required —that it is wrong to
use the gametes or preembryos of persons for procreation without their in-
formed consent. This principle can be illustrated using the well-known cases at
the infertility clinic of the University of California, Irvine. Preembryos were
transferred to recipient infertile women without the knowledge or consent of
the couples who were progenitors of the preembryos. In some cases, these
transfers resulted in the births of children.!® There was uniform agreement
among commentators that this use of the preembryos was wrong.!! An impor-
tant reason against such use of gametes and preembryos is that respect for
persons requires that we give due regard to the special significance that
procreation can have for persons. The potential significance to persons of
decisions to procreate were discussed above. In addition, there are reasons why
freedom not to procreate is valuable to persons. One is that it permits people to
avoid having children when the rearing circumstances would, in their view, be
undesirable. It is understandable that some of the Irvine progenitor couples
might not have wanted their offspring to be reared by others. Similar consid-
erations might apply to procreation after death or irreversible unconsciousness.
Some men might be opposed to creating a child when they would be unable to
contribute to rearing.'” Because of these considerations, respect for persons
requires that we allow individuals to make their own reproductive decisions.
Using persons’ gametes or preembryos for procreative purposes without their
concurrence violates their right not to procreate and fails to treat them as ends
in themselves.

A possible objection is that a wife has special standing that gives her grounds
to use the man’s sperm if his wishes are unknown. It might be claimed that
marriage and procreation go hand in hand, and unless the man had explicitly
refused such use of his sperm, marriage carries with it the expectation that the
wife is entitled to use his sperm. In reply, we should reject this argument
because there does not appear to be any basis for this supposed right of the
wife’s. There is no explicit statement addressing this in the wedding vows,'?
nor is it implied by the marriage agreement. The fact is, marriage and procre-
ation do not always go together. Spouses sometimes disagree over whether to
have children, when to have them, and how many to have. To claim that a
wife’s right to sperm retrieval without the man’s consent is implied by the
wedding contract amounts to saying that such entitlement is part of our widely
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held expectations concerning what is involved in getting married. But sperm
retrieval after death or irreversible unconsciousness is too new and unusual for
it to be reasonable to say that there is a widely held expectation that the wife
has a right to the sperm in such scenarios.

It has been argued that when the man is irreversibly unconscious, the wife
should have access to his sperm. Gladys White has pointed out that when the
man is dead, the wife is free to remarry. However, when the man is irreversibly
unconscious, the wife remains married unless she obtains a court order estab-
lishing otherwise. A wife in this situation might choose not to get a divorce;
yet, a conjugal relationship with her husband would not be possible. White
stated that she sees no reason why the wife in such circumstances should be
denied an opportunity for pregnancy using her husband’s sperm.'* In reply, as
I argued above, removing sperm without his consent would fail to give him the
respect owed to persons and, specifically, would violate his right not to
procreate. The situation White described is tragic, but there is no basis for the
view that being married makes the wife’s desire override the respect owed to
the man.

These considerations support the view that the man’s consent is an ethical
requirement.

What Counts as Informed Consent?

I have argued that sperm retrieval after death or irreversible unconsciousness
can be justifiable provided there is ethically acceptable consent by the man.
However, there is additional controversy. In discussions of sperm retrieval after
death or irreversible unconsciousness, different commentators seem to mean
different things by the expression “explicit prior consent.” For example, I have
used the term to mean “written or verbal consent that the man gives to health
care professionals.”'® By contrast, other commentators consider a written
statement by the man—an advance directive—that is presented to physicians
after death or irreversible unconsciousness to constitute consent.'® One reason
it is valuable to discuss relatively exotic issues like postmortem sperm retrieval
is that doing so sometimes leads us to reexamine basic assumptions. In
particular, this disagreement over the meaning of the term suggests that we
need to examine the question of what counts as explicit prior informed consent.

To address this question, let us consider the following scenarios, which
represent different ways information about the man’s wishes concerning sperm
removal after death or irreversible unconsciousness might be communicated to
the physicians.

Scenario 1. Voluntary consent is given orally by the man directly to the
physician who will perform the sperm retrieval. This occurs after the physician
explains, and the man understands, the risks (such as the possibility of viral
transmission or poor sperm quality), benefits, alternatives, and other implica-
tions. The man specifies the intended recipient of the sperm. This type of
scenario might occur if, for example, the man is near death and too ill to
produce sperm on his own. Two versions of this scenario can be distinguished:
(a) The man signs a written consent form that documents all of this, and the
physician places the form in the medical record. (b) The physician documents
all of this by entering a note in the medical record.
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Scenario 2. Voluntary consent is given orally by the man directly to a
physician, but not the one who will perform the sperm retrieval. This occurs
after the physician explains, and the man understands, the risks, benefits,
alternatives, and other implications. The man specifies the intended recipient of
the sperm. Again, two versions of this scenario can be distinguished: (a) The
man signs a written consent form that documents all of this, and the physician
places the form in the medical record. (b) The physician documents all of this
by entering a note in the medical record.

Scenario 3. A written, signed, notarized statement is made by the man,
expressing his wishes to have sperm removed after death or irreversible
unconsciousness and stating the intended recipient. This statement is presented
to the physician after the man is dead or irreversibly unconscious.

Scenario 4. The wife and other family members report conversations with the
man in which he stated he would want sperm removal after death or irrevers-
ible unconsciousness so that his wife could become impregnated. There are
several reports by different persons, which are in agreement and corroborate
each other. The man did not make a written statement.

Scenario 5. The wife states that her husband said he would want sperm
retrieval after death or irreversible unconsciousness so that she could be im-
pregnated, but no one else can corroborate this.

Scenario 6. The wife states that it was never discussed, but she is sure her
husband would want sperm removal.

Let us ask in which of these scenarios it would be reasonable to say there is
explicit prior informed consent. Scenarios la and 1b represent paradigms of
informed consent. There is direct communication between the patient and the
physician who will perform the procedure. There is a meeting of minds
between them. The patient is adequately informed and voluntarily consents.
Calling this a paradigm is based on the idea that informed consent is properly
regarded as a relationship involving understanding and agreement between the
health professional who is performing a certain action (such as a medical
procedure) and the patient on whom the action is performed. In this example,
all of the elements of the relationship are fulfilled. Scenarios 1a and 1b differ
only in the manner in which informed consent is documented.

We can think of the remainder of the scenarios as presenting a casuistry of
consent. We can ask how far away from the paradigm of scenarios la and 1b
can we move and still have explicit prior informed consent.

What about scenarios 2a and 2b? What is missing here is a direct communi-
cation between the patient and the physician who performs the procedure, but
the other elements of the paradigm are present. The man is adequately in-
formed and voluntarily states that he wants the sperm removed. I am inclined
to say that scenarios 2a and 2b also should be regarded as involving explicit
prior informed consent. Generally, in current medical practice they would be
regarded as such. The physician who performs a medical procedure is not
always the one who obtains informed consent. Often this is delegated to
another physician, perhaps a resident, or to a nurse. These scenarios are close
enough to the paradigm to be reasonably regarded as constituting explicit prior
informed consent, assuming the patient is adequately informed by the person
obtaining consent.

In scenario 3 there is a written advance directive, but two important elements
of the paradigm are missing. First, there is no meeting of the minds—no
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agreement—between the patient and any physician. Second, the patient does
not receive information that is necessary for consent to be informed. There can
be no agreement or informing because the line of communication is one-way;
the physician receives information created by the patient, but the patient
receives no information from the physician. Because there is no agreement
between the patient and any health professional, it is questionable to charac-
terize this scenario as one in which consent is given. Instead, it would seem
more appropriate to regard this scenario as one in which the concept of
substituted judgment would be applicable. If one were to use substituted
judgment, one would ask whether it is reasonable to believe the man would
consent if somehow he were adequately informed and able to tell us what he
wants. To answer this question, one would look at the available evidence,
which would include the man’s written statement as well as any information
about his wishes that might be forthcoming from the man’s family and friends.
If the evidence supported the view that the man would give informed consent
if somehow he were able to do so, then it would be reasonable to hold that the
consent requirement defended in the previous section of this paper is satisfied.
This approach involving substituted judgment is better described as deciding
whether it is reasonable to infer the man’s informed consent, rather than being
a case in which he gives explicit prior informed consent. These considerations
support the view that an advance directive is not the same thing as informed
consent. It is worth noting that, in cases involving other types of advance
directives, such as living wills, courts in the United States generally have not
regarded such directives as constituting informed consent. Rather, courts have
tended to regard living wills as evidence used in making substituted judgments
about withholding life-preserving treatment from now-incompetent patients.'”

Scenario 4 also involves substituted judgment, not explicit prior consent.
Here there is no written statement by the man, but there is information
provided by family and friends concerning the man’s verbal statements about
retrieving his sperm. Again the question is whether it is reasonable to infer that
the man would give informed consent if he were able to do so. Similarly,
scenarios 5 and 6 do not involve explicit prior consent, but raise the question of
whether it is reasonable to infer the man’s consent.

Not only has the term “explicit prior consent” been used differently by
different authors, but there has been disagreement over whether it is ethical to
retrieve sperm in the absence of “written consent.” In the case of Stephen
Blood, the Human Fertilisation and Embryology Authority refused to authorize
posthumous storage and use of his sperm because he had not given prior
written informed consent.'® Similarly, some medical institutions in the United
States require the man’s “written consent” for sperm retrieval after death or
irreversible unconsciousness.’” Other health care facilities allow such retrieval
without written consent if there is reasonable evidence the man would have
wanted to have his sperm harvested for the purpose in question.?’ These
conflicting approaches raise the following question: What counts as sufficient
evidence that the man would want his sperm retrieved to make it ethically
justifiable to extract it?

Again let us refer to the scenarios listed above. In which of these scenarios
is the evidence that the man would want retrieval sufficiently strong to make
it ethical to remove his sperm? With regard to scenarios 1a, 1b, 2a, and 2b, it
seems clear that there is sufficient evidence. The man gives consent directly to
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a physician, and this is documented in the medical record. It is worth noting
that although there is sufficient evidence in scenarios 1b and 2b, in neither is it
true, strictly speaking, that there is “written consent” —the man does not write
or sign anything. In scenario 3, where there is a written advance directive, it is
necessary to apply substituted judgment. The man’s written document would
seem to constitute sufficient evidence concerning his wishes, unless the content
of the document is unclear or is contradicted by other evidence. For example,
it is possible that a family member or friend might claim that the man changed
his mind after he had signed the document or that if he had known certain key
information he would not have signed. In the absence of such conflicting
evidence, it would be ethically justifiable to remove the man’s sperm in
scenario 3.

What about scenario 4? A main problem is that the persons providing
evidence concerning the man’s wishes have a conflict of interest. A surviving
wife’s claim about her husband’s statements might be biased by her own
interest in becoming pregnant. Other family members might also be biased by
their own interests or the interests of the wife. Such bias tends to reduce the
credibility of their statements. This raises the question concerning what stan-
dard of evidence should be used in attempting to infer the man’s wishes.
Perhaps the courts can be a source of moral guidance in this area. I would
argue in support of the standard of clear and convincing evidence, which has
been explicated by courts in contexts other than sperm retrieval after death or
irreversible unconsciousness. Courts in the United States have held that this
standard is appropriate when the individual interests at stake are both partic-
ularly important and more substantial than mere loss of money.?! My discus-
sion above concerning the importance of procreative freedom suggests that a
person’s interest in avoiding unwanted procreation is sufficiently important to
warrant a standard of clear and convincing evidence in determining whether
the person would want gametes removed after death or irreversible uncon-
sciousness. Guidance can also be obtained from the courts concerning what
counts as clear and convincing evidence. In the case of Nancy Cruzan, the
Missouri Supreme Court held that a single conversation Nancy had with a
friend concerning her desire not to be kept alive in a vegetative state did not
constitute clear and convincing evidence. In contrast, the Court held that if
Nancy had signed a Living Will, that would have constituted clear and
convincing evidence.”? Moreover, when additional friends came forward to
testify that Nancy would not want to be kept alive in a vegetative state, a lower
court held that the combined statements of these various friends constituted
clear and convincing evidence.” These considerations can be applied to sce-
nario 4, in which several family members make corroborating statements. We
might imagine them agreeing on the details of what the man said and the
occasions on which he said it. In that event, I believe that such statements
could, in some cases, overcome the problem of bias and constitute clear and
convincing evidence.

These considerations also help explain why the advance directive in sce-
nario 3 counts as sufficient evidence of the man’s wishes. In the absence of
evidence contradicting it, an advance directive can reach the level of clear and
convincing evidence.

In scenario 5, the problem with the credibility of evidence is more serious.
Again, the wife who is providing evidence has a conflict of interest, but there
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is no one who can corroborate her account of what her husband had said. One
might try to get around the problem of bias in this case by asking whether
there are independent grounds for inferring that the man would consent to
retrieval. Is it plausible to infer, for example, that a married man with no
children would agree to his wife’s being impregnated with his sperm? In
support of such an inference, one could point to the apparent strong desire of
most married people to procreate. It could be claimed that most married men
want to beget children with their wives. Many men want to have children who
will carry on the family line after they die. Moreover, a man might agree to
retrieval if he knew, somehow, that it is what his wife wanted. This conclusion
is supported by the assumption, which seems reasonable at least sometimes,
that a man would desire to promote the interests of his surviving wife.
However, other considerations pull us in the opposite direction. Some men
might not want to beget children in circumstances in which they would be
unable to participate in rearing. Some might not want the family line to
continue if they cannot influence the child’s development. Because of these
conflicting possibilities, there do not appear to be independent grounds for
inferring that the man would consent. Any inferred consent would have to be
based on specific statements that he had made.

Because the evidence concerning the man’s statements comes from only one
source and this person has a conflict of interest, the evidence does not appear
to reach the level of being clear and convincing. Therefore, in scenario 5 we
should not consider the evidence concerning the man’s wishes to be sufficient
to justify sperm retrieval

In scenario 6, the concept of substituted judgment is applicable, but there
simply is no evidence upon which to base a substituted judgment. Sperm
should not be retrieved.

Conclusion

The above discussion allows us to state some necessary conditions for the
ethical justifiability of sperm retrieval after death or irreversible unconscious-
ness. A main condition is that the man either gives explicit prior informed
consent, as illustrated by consent scenarios 1a, 1b, 2a, and 2b, or it is reasonable
to infer that he would give informed consent if he were able to do so, as
illustrated in consent scenarios 3 and 4. When there is explicit or reasonably
inferred informed consent, the reasons for valuing the man’s freedom to
procreate after death or irreversible unconsciousness become applicable. An-
other condition is that the woman designated by the man as the recipient of the
sperm—typically the wife—also desires the sperm retrieval so that she can
attempt to be impregnated. If she does not desire this, then the sperm should
not be retrieved. When there is explicit or reasonably inferred informed consent
from the man and informed consent from the woman, then the reasons for
valuing her freedom to procreate become germane.

The views I have defended would also hold in cases involving removal of
oocytes or ovaries for procreative purposes following death or irreversible
unconsciousness. The reasons one could have for valuing procreation after
death or irreversible unconsciousness would apply to women as well as men.
Based on the arguments given above, procreation using a woman’s oocytes
after her death or irreversible unconsciousness is at least sometimes ethically
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justifiable. Also, the woman’s informed consent would be required for the
ethical justifiability of removing and using her oocytes or ovaries for such
purposes. Carrying out such actions without her consent would violate her
freedom not to procreate and would fail to give her the respect owed to
persons. In addition, the standards of evidence concerning the woman’s con-
sent would be the ones defended above.

There are a number of ethical issues concerning gamete retrieval after death
or irreversible unconsciousness that are not discussed in this paper because of
length limitations. This essay has attempted to identify circumstances in which
it is ethically permissible to retrieve gametes after death or irreversible uncon-
sciousness. This is distinct from identifying the circumstances in which a
hospital should, as a matter of policy, permit gamete retrieval, or in which
society should, through its laws, allow such retrieval. Even if retrieval is
ethically permissible in a certain type of scenario, it is conceivable that a
hospital, or society, might be able to defend a policy that does not allow such
retrieval. However, ethical permissibility is addressed here because it is a basic
question that must be answered before issues of policy can be addressed. The
reader is referred elsewhere for a discussion of whether we should have
policies that forbid gamete retrieval without explicit prior consent. Discus-
sions of the following issues can also be found in other sources: whether
physicians have a duty to carry out such requests®; what the terms of the
gamete storage agreement should be?”; and whether the ethics of retrieval is
altered when the patient and the woman who would become pregnant are not
married.?® In addition, a number of legal issues have been discussed, including
the current legal status in the United States of consent to retrieval of gametes
after death or irreversible unconsciousness.?’
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