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Trade and Public Health – The WTO, Tobacco, Alco-
hol and Diet

by Benn McGrady
New York: Cambridge University Press, 2011,
340 pp.,
€87,37; Hardback

Asmita Parshotam*

In deconstructing the interplay between the World
Trade Organization (WTO) and national regulations
governing alcohol, tobacco and diet, McGrady iden-
tifies difficult issues and discrepancies prevalent in
the international trade law regime that continue to
hamper the effective functioning and regulation of
these particular issues. A pervasive critique levelled
at the WTO is whether a trade body is properly suit-
ed to govern health disputes over alcohol, tobacco
and dietary concerns, and if its prescriptions relating
to taxes, tariffs and the marketing of tobacco, alco-
hol and food products are themost appropriateman-
ner of regulating these particular industries. In dis-
cussing six main themes, the book examining the in-
tersectionbetween trade andnon-communicable dis-
eases, the use of health instruments in WTO agree-
ments, and the use of taxes and marketing restric-
tions as a method to address health concerns. In ad-
dition, the author also discusses the impact of WTO
rules on national regulatory measures, as well as the
structure of decision-making and delegation within
the international law framework.

McGrady’s book attempts to highlight the discrep-
ancies present within the international trade law are-
na and its incoherence in terms of (i) providing ef-
fective guiding policies to countries regulating tobac-
co use, alcohol intake, and unhealthy diets and (ii)
regulating the trade of such products as well as mea-
sures taken to curb their usage, through the various

forms of taxation and outright bans. Nuances are de-
tected in the interplay between marketing/advertis-
ing and the use of tariffs (as the preferred method)
for deterring the consumption of tobacco and alco-
hol. Suchmatters are two-prong: firstly, domestic ad-
vertising requirements that stipulate manufacturers
label alcohol and tobacco products with their nega-
tive side effects goes to the heart of concerns ex-
pressed regardingTechnical Barriers toTrade andpo-
tentially violate the General Agreement on Trade in
Services (GATS); secondly, what may constitute
Technical Barriers to Trade can arguably impinge a
country’s sovereign ability to regulate these sectors
as it deems appropriate. It is these difficulties that
McGrady tackles and dissects in his book: the nega-
tive impact that trade laws, in the absence of an oblig-
ation to take into consideration pertinent World
Health Organization (WHO) regulations, may have
on public health.

A further cause for concern, as the author identi-
fies, is that no treaties governing alcohol and diet ex-
ist under international law, thereby highlighting the
inconsistency in the approaches that may be taken
within a forum such as theWTO,where case lawwill
be decided simply on themerits of each dispute. Fur-
thermore, where an extraneous instrument is re-
ferred to it is (i) done in the absence of any overarch-
ing rules of interpretation, (ii) thereby facilitating po-
tential arbitrary or grossly differing outcomes in
judgments and (iii) without taking cognisance if, in
fact, allWTOmemberswouldalsobepartiedasmem-
bers or signatories to the cited conventions. A simi-
lar problem lies with the plethora of differing agree-
ments and their applicability to the regulationofpub-
lic health issues, as well as the inadequacy of the SPS
and TBT Agreements in covering the entire range of
measures a member state may make use of when ad-
dressing health, tobacco and dietary concerns. Ulti-
mately, the author comprehensively tackles the is-
sues surrounding the fragmentation of public inter-
national law, and its impact on the WTO’s ability to
regulate these industries from a trade perspective.

* MA student in the International Relations department at the
University of the Witwatersrand. She is also an admitted attorney
of the High Court of South Africa.
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Through an analysis of existingWTO dispute out-
comes, McGrady highlights the unequal power rela-
tions between the global South and North, where
countries such as Canada and the United States of
America are able to effect complete bans of certain
cheaper products (particularly tobacco and alcohol
related products), but where developing nations are
unable to implement the samemeasures against their
North American and European counterparts. A case
in point is the comparison between America’s suc-
cessful banning of Indonesia’s clover flavoured ciga-
rettes, but difficulties that developing countries face
in adopting a similar approach towards unhealthy
and refined junk foods (in particular, corn syrup or
highly processed meat products) exported by Amer-
ican manufacturers, the said products which, even-
tually, negatively impact the health and dietary sta-
tus quo of a country’s citizens.

In examining the challenges facing tobacco, alco-
hol and diet regulations, McGrady points to the dif-
ficulties that dietary requirements, in particular,
pose for WTO member states. McGrady discusses
how, as a result of their composition, alcohol bever-
ages and tobacco products are easier to regulate on
an international platform, but the same is not easily
applied to the regulation of food products, as a result
of each country’s individual dietary requirements
and preferences, as well as the local/ethnical foods
consumedby their citizens.Using the consistent case
study of Samoa’s attemptedbanofAmerican import-
ed mutton flaps and turkey tails (both exceptionally
fatty and unhealthy off-cuts of meat traditionally
used in pet food), Samoa’s government’s efforts
marked an attempt by the government to intervene
in the rising healthy concerns amongst its citizens,
in a country facing one of the highest obesity rates
amongst the Pacific nations. Samoa’s domestic reg-
ulation reflected a violation of the WTO’s rules: the
outright ban of one or two products is impermissi-
ble, and reflects discriminatory practises on behalf
of the Samoan government, despite a genuine at-
tempt by the government to address the health con-
cerns of its citizens. It also brings to the forefront the
manner in which free trade appears to be of overrid-
ing concern, where the private interests of multina-
tional corporations are protected (here too, the TBT
Agreement faces criticisms of deference towards pri-
vate interests), at the expense of health and food se-
curity for many impoverished and developing coun-
tries.

A juxtaposition is thus apparent, between a
country’s sovereign right to regulate its own proce-
dures, and that of the WTO’s most favoured nation
and non-differentiation principles, requiring domes-
tic and imported products to be treated alike, there-
by reducing the need for national/domestic regula-
tion thereof. Of course, should a dispute arise be-
tween over a particular good that may negatively im-
pact public health, it is trite that the onus of proof
lies with the complainant, who must proof that the
measures taken are proportionate andnecessary and,
where not, justify reasons for doing so. Although
these are standard legal requirements, it highlights
the restraints a country may face in adopting mea-
sures and regulations it feels are to the health bene-
fit of its citizens, and having to account for an in-
fringement of trade laws which laws do not always
encompass a balancing exercise between market ac-
cess and health concerns, and do not account for a
degreeof flexibilitywithin tradeagreements thatpro-
vide for flexibility in addressing public health con-
cerns as and when they may arise.

The author’s analysis faces a number of chal-
lenges, including a lack of international trade ju-
risprudence on these issues, inconsistency in dispute
outcomes, and differing interpretations of the vari-
ous treaties and articles within the GATT. In addi-
tion,McGrady questionswhether theWTO’sDispute
Settlement Body (DSB) is, in fact, the body best suit-
ed to governing disputes relating to public health. A
cause for concern is the broad application of legal
principles and its ad hoc interpretation by the DSB,
which can constrict the development of a compre-
hensive body of law suitable for providing guidance
inmediating the relationshipbetween trade andpub-
lic health concerns. Furthermore, a lack of a coher-
ent body of case law is of primary concern within
this analysis, as the author’s ability to provide de-
tailed andmeaningful analysis is somewhat lessened
through the repetitive use of sparse case law in order
to draw the necessary conclusions. Of course, this
cannot be attributed to the author; rather, it is sim-
ply a by-product of the minimal cases brought for-
ward before the DSB. Similarly, the book discusses
the intersection of trade and public health from a le-
gal background and, in the absence of such back-
ground, makes the book a challenging read. It would
also have been useful for the author to consider, in
further detail, the broader political underpinnings
and political frameworks in accounting for the chal-
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lenges facing theWTO it its attempts to regulate the
varied and complex field of public health. Neverthe-
less, “Trade and Public Health – The WTO, Tobacco,
Alcohol and Diet” is an unbiased and comprehensive
endeavour to explain and criticise the interaction be-
tween the WTO and public health issues.

Risk Regulation in Europe: Assessing the Applica-
tion of the Precautionary Principle

by Jale Tosun
New York: Springer, 2012, 102 pp.,
€41,64; Softcover

Vessela Hristova*

Jale Tosun’s “Risk Regulation in Europe: Assessing
the Application of the Precautionary Principle”
(Springer Briefs in Political Science) is a focused,
tightly written and clearly structured study that ap-
plies conceptual tools from public policy analysis to
the field of risk regulation in the European Union
(EU). In specific, the book analyses the variation in
the use of the precautionary principle across three
case studies, all within the area of food safety. The
cases concern, respectively, the regulation of growth
hormones in meat, the genetically modified corn
MON810, and stevia-based sweeteners. It is argued
that all of these cases represent instances of policy-
making under scientific uncertainty and therefore
they can provide useful and systematic insights into
how the precautionary principle has been applied in
the EU.As the author notes, even though the first two
cases have received ample attention in the literature,
thebookoffersanovel analyticalperspectiveon these
cases which generates new findings. In addition, the
case of stevia-based sweeteners is a recent one and
thus also contributes new empirical data.

The two main research objectives of the book are
to explain policy launch and policy change. In spe-
cific, the study is interested inwhat factors influence
the initial setting of a regulatory standard and what
explains subsequent policy change (or lack thereof).
In the context of the empirical cases, these questions
translate into inquiring about what led to the initial
approval or ban of a particular substance or organ-
ism (growth hormones, GM corn, stevia-based sweet-

eners) and what determines whether these initial de-
cisions were subsequently retained, modified or re-
versed.

The theoretical framework, elaborated in Chapter
2, is firmly grounded in public policy analysis. One
of the outcomes of interest, policy change, is disag-
gregated into three components: likelihood of occur-
rence, direction of change (more or less restrictive),
and scope (major, moderate, or minor).

The study brings together two theoretical frame-
works to generate expectations about the abovemen-
tioned dimensions of policy change. The first frame-
work is the subsystem adjustment model, developed
by Howlett and Ramesh (2002). It stipulates several
mechanisms which drive policy change. The first
two, endogenous to the policy subsystem, are policy
learning and venue change. The other two – systemic
perturbations (e.g. food crises and scandals) and sub-
system spillovers, which introduce new actors, insti-
tutions or ideas – are exogenous. According to the
model, the presence of the endogenous conditions is
sufficient to effectuate policy change but they are
made more effective by the other two.

A central contention of the book is that conditions
surrounding the agenda-setting stage of the initial
policy-making cycle have a strong influence both on
how the precautionary principle is first applied and
on whether subsequent policy change occurs. There-
fore, the subsystem adjustment model is comple-
mented to take into account not only of the mecha-
nisms of policy change but also the starting point.
For this purpose, the study draws on the agenda-set-
ting models developed by Cobb et al. (1976). Accord-
ing to them, agenda setting can take place in the con-
text of ‘outside initiation’, ‘mobilization’, and ‘inside
access’ and that carries different implication for the
final policy outcome.

In the first model (outside mobilization), policy is
initiated because of external popular demand for reg-
ulation. As a result the precautionary principle will
be applied strictly and subsequent policy change is
unlikely or will go in the direction of minor to mod-
erately more restrictive policy. In the second model
(mobilization), the issue is initially contained to pol-
icy-makers but spills into the public domain at a lat-
er stage. As a result, policy change is likely to occur
due to popular pressure but the direction and scope
of change is indeterminate. Finally, in the third mod-
el (inside access), policy is defined by an inner circle
ofpolicy-makers.Under this conditionpolicy change,

* Institute for European Integration Research, University of Vien-
na.
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