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Almost every important art exhibition also exhibits art objects on loan from do-
mestic or foreign institutions or private owners. Recently, this lending policy has
been severely threatened by third parties trying to attach art objects on loan from
foreign countries and claiming to be the rightful owners of these objects, which
were expropriated many years ago by the Nazis or stolen, converted, or confis-
cated abroad. Also, creditors of lending institutions may try to get hold of these
objects and liquidate them. The Schiele affair,1 the Malewicz case,2 and the Russian-
Swiss controversy about loans to the Fondation Pierre Gianadda at Martigny, Swit-
zerland, from the Pushkin Museum in Moscow illustrate these dangers.3 Therefore,
any study dealing with these problems and offering solutions for preventing or
mitigating such clashes of interest is welcome. Boos devoted her research for a
doctoral thesis, submitted to the University of Düsseldorf, Germany, to these prob-
lems, mainly those of a return guarantee given to the foreign lending institution
with respect to art objects on loan for a local exhibition.

After inspecting the relevant national, international, and supranational sources
and nonbinding codes of ethics (pp. 36–123), the author’s first, extensive chapter
deals with loans from foreign countries without any binding return guarantee
(pp. 124–232). She discusses problems of domestic and of private international
law mainly from the perspective of German and European law. Several pages are
devoted to the application of foreign export restrictions in domestic courts. This
problem has already been extensively discussed with respect to illegally exported
art objects intended to be located permanently outside the country of origin. The
leading British case is Attorney General of New Zealand v. Ortiz.4

In other European countries, foreign export regulations with respect to cultural
object have not been enforced: neither in Germany,5 nor in Italy,6 nor in Switzer-
land.7 Because Switzerland has implemented the UNESCO Convention of 19708

*University of Zürich Faculty of Law; Max-Planck-Institute for Comparative and International Pri-
vate Law, Hamburg, Germany. Email: siehr@mpipriv-hh.mpg.de

International Journal of Cultural Property (2006) 13:253–257. Printed in the USA.
Copyright © 2006 International Cultural Property Society
DOI: 10.1017/S0940739106000105

253

https://doi.org/10.1017/S0940739106000105 Published online by Cambridge University Press

https://doi.org/10.1017/S0940739106000105


and under the Swiss implementing statute recognizes foreign export prohibitions,
it is unlikely that Swiss courts will recognize such prohibitions of noncontracting
states.9 The same argument will be put forward in other countries. The author,
however, does not deal with permanent exports for any change of title (auction
abroad, sale to foreign collector, etc.). She is concerned with temporary exports
without the required export licence of the country of origin. There may be short-
term loans for special exhibitions and permanent loans. In cases of short-term loans,
it is unlikely that the country of origin will file a lawsuit for return of the art
objects in the country were the exhibition takes place. Recently, the Albertina of
Vienna loaned five valuable Dürer watercolors (i.e., Hare, A Blue Roller, Self-
portrait at Thirteen) for the exhibition, “Dürer, Masterpieces from the Albertina”
(Alberto Durero, obras de la Albertina), in the Museo del Prado in Madrid (March 8
to May 29, 2005); but the Austrian Bundesdenkmalamt (Federal Authority for Cul-
tural Property), for reasons of conservation, had not given the required per-
mission for any transportation and exhibition abroad. Finally, the permission was
given and even extended to the entire time of the exhibition and not only for four
weeks.10

The problem of foreign export policies may be different with respect to perma-
nent loans. The famous painting Christ’s Entry into Brussels in 1889 (1888, exhib-
ited since 1929) of James Ensor (1860–1949) may serve as an illustration. It was
exhibited in the Koninklijk Museum voor Schone Kunsten of Antwerp, Belgium,
from 1947 to 1983 before it was given by the private owner to the Kunsthaus Zürich
as a permanent loan (1983–1987); it was finally sold in 1987 to the J. Paul Getty
Museum in Malibu, California.11 Could Belgium have enforced its export rules in
Switzerland if the painting had left Belgium in 1983 without a Belgian export li-
cence? The author discusses several solutions. If the loan contract was null and
void for lack of an export licence, the lending person could recover the painting.
The same would be true if the lending person could terminate the loan pre-
maturely for the same reason. But what about the Kingdom of Belgium, which is
no party to the contract and wants the painting returned to Belgium? Could it
enforce Belgian export policies in Swiss courts? The author proposes, at least for
Germany, that such enforcement should be granted because of the superior inter-
est of Belgium in protecting its own cultural heritage. This is correct between mem-
ber states of the European Union and of the European Free Trade Association,
because these states are obliged to return unlawfully removed art objects under
the national statutes implementing the Council Directive 93/7/EEC of March 15,
1993, on the return of cultural objects unlawfully removed from the territory of a
member state.12 It is, however, unlikely that these member states would do the
same without any codified international or supranational obligation. Of course, a
state may provide expressly—as it is done in Article 90 of the new Belgian Code de
droit international privé of 200413—that the claim for return is governed either by
the lex originis (law of the country of origin) or by the lex rei sitae (law of the
country of location), whichever may be more favorable for the return claim.
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The main focus of the thesis is concerned with the export guarantees given by
the country of the borrowing institution to the owner of the art object on loan. If
state galleries are involved, execution immunity under public international law
has been granted to the art objects and arrest or seizure has been prohibited or
lifted.14 But what about private institutions that do not qualify as entities enjoying
any kind of immunity under customary public international law or immunity trea-
ties? If no return guarantee is granted, no art objects are given on loan and the
planned exhibition fails, as has already occurred.15 Therefore, several countries
enacted immunity statutes providing that third parties cannot raise claims con-
cerning the objects; and any other claims of recovery, attachment or seizure, and
confiscation or sequestration are prohibited. Few legislatures in North America16

and few countries in Europe have introduced immunity statutes or, as it is also
often called, provisions on return guarantees.17 After a comprehensive discussion
of the legal situation in Germany under the new provision on return guarantees
(since 1998), the author turns to the problem of international law: whether im-
munity violates the basic right of access to justice. There is no such violation be-
cause there is access to justice in the country of origin where the lending institution
is located. If this is not the case, such as with respect to looted German art objects
withheld by Russia and by some other successor states of the former Soviet Union
as “restitution in kind,” no return guarantee will be given by German authorities.

Another conflict may arise with international conventions providing for the re-
turn of an art object to somebody other than the institution having given the loan.
May the gallery receiving the loan and guaranteeing its safe return refuse to do so
because a local provision based on an international agreement obliges the receiv-
ing state to return the object to a third party? Let us assume the Berlin National
Gallery received Schiele’s Portrait of Wally as a loan from the Leopold Gallery in
Vienna, and Germany guaranteed the return of the painting to the Leopold Gal-
lery. Would this guarantee also be valid if Germany and Vienna ratified and im-
plemented the UNESCO Convention of 1970 and the painting was illegally exported
from Switzerland? Because the UNESCO Convention is not self-executing and gives
a wide discretion to the state parties, the convention does not prohibit any na-
tional return guarantee.18 This would be different under the UNIDROIT Conven-
tion of 1995 on Stolen or Illegally Exported Cultural Objects.19 This convention is
self-executing and does not give any discretion to the state parties about whether
or not they may return stolen or illegally exported objects. They must return even
if a return guarantee was given to a foreign institution. This may be an obstacle to
ratification of the UNIDROIT Convention.

Within the European Union, a national return guarantee cannot supersede the
recovery claims raised under national statutes implementing the Council Direc-
tive 93/7/EEC of March 15, 1993.20 Illegally exported art objects have to be re-
turned to the member state in which they have been illegally exported, and the
directive does not allow any exceptions for loans from member or nonmember
states. Therefore, a return guarantee should not be given to objects that may have
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been unlawfully exported from a member state because the guarantee could not
be enforced and would lead to government liability. This could only be changed
by the European Union. With respect, however, to loans from non-European coun-
tries, every country can pass a statute on return guarantees to meet certain obsta-
cles of cross border loans of art objects. How this can be done is well described by
Ms. Boos.
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