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Abstract

The passage of the Charity Law signals the beginning of a new era in the legal regulation of charities in
China. Its provisions reflect the increasing autonomy of charitable actors in exercising their management
rights and the reduced control of the government over the use of charity resources. The shift of the state’s
attitude towards its relationship with the charitable sector brings new insights into the governance of char-
ities in China. This article highlights the public-private law hybrid nature of the new legislative arrange-
ment for charities and outlines the policy dynamics underlying its operation and development. It argues
that the hybrid nature of the Charity Law was intentionally created by legislators, and the design of the
governance framework for charities should therefore be responsive to this new legislative arrangement.
Following on this reasoning, the article explores the implications that analysis of the hybrid nature of
the Charity Law has for the governance of charities in China. It identifies the parties relevant to charity
governance, the way in which they interact, and the governance principles that can be applied to charities.

Since the late 1980s, numerous reforms have been introduced by policymakers to empower the pub-
lic in social welfare provision in China. Amongst these reforms, the overarching question has been
how a sensible balance can be struck between the autonomy of private actors in determining how
their assets can be used to advance the state’s public welfare goals, and the government’s concern
that charitable resources should be used in alignment with the promotion of the community’s
legitimate interests." Drawing upon the experience of charity practice over the past two decades,
legislators promulgated the Charity Law of the People’s Republic of China® (‘Charity Law’) on
16 March 2016. The Charity Law considerably transformed the formal rules and regulations
governing ‘state-society relationships’® a greater scope of autonomy was granted to private actors
and more cooperation opportunities were created between private actors and the government in
the provision of public welfare services.* Such legislative initiatives demonstrate the state’s
willingness to transform its role from a direct administrator to a partner of charitable actors.”

*Assistant Professor, School of Law, City University of Hong Kong.

I EZEEF A EIESNE (2011-2015 4F) [Guidelines for the Development of China’s Charitable Causes (2011-
2015)] (Ministry of Civil Affairs, People’s Republic of China, 15 Jul 2011), pt 2; E 45 Bkt 23 @ FE K B
}68'5 & M. [Guiding Opinions of the State Council on Promoting Healthy Development of Charitable Causes] (State
Council, People’s Republic of China, 24 Nov 2014), pts 3-4.

>rpde N R FL A E 263575 [Charity Law of the People’s Republic of China], adopted 16 Mar 2016 by the National People’s
Congress.

*Rebecca Lee, ‘Modernize Charity Law in China’ (2009) 18 Pacific Rim Law & Policy Journal 347, 372.

“See Section A of Part IIT below.

*F R (Wang Sibin), ‘280K St 2 TAEF LK JE [Charity Law Will Effectively Promote the Development
of Social Work in China]’, H'[E+L£# China Social News (29 Apr 2016).
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In an environment where the state’s control over the charitable sector seems to be relaxed, the
role of private actors to self-govern or to govern charities’® becomes increasingly significant. The
extent to which the governance structure of a charity works has bearing on whether the charity
at issue is capable of conducting its activities and managing its assets properly.” The term ‘charity
governance’ has been the subject matter of academic writing for more than two decades. There
already exists a large body of literature that discusses the meaning of governance and its application
to charities. In Fundamental Issues of the Non-Profit Organization Law in China, the authors opine
that good charity governance structure entails the establishment of effective checks-and-balances
mechanisms between different management bodies and clear procedures for their decision-
making.® According to the governance guideline issued by the Department of Civil Affairs of
Guangdong Province, charities should be governed on the principles of fairness, democracy, trans-
parency, and effective checks and balances.” Nevertheless, the research in current published works is
mainly descriptive; the normative aspects of charity governance have not been thoroughly consid-
ered. Questions such as the basis on which the governance principles for charities are designed, and
the normative concerns that distinguish charitable organizations from noncharitable organizations
in terms of governance, are understudied."’

To establish a charity under Chinese law, private actors are required to submit the governing
document of the proposed charity to regulators for review. The Charity Law requires the charity’s
governance structure to be ‘sound’,'’ otherwise regulators can disapprove its registration. However,
the Charity Law and other legislation make no mention of what ‘sound’ entails and what standards
should be followed to meet the ‘sound’ requirement. The vagueness in law makes a charity’s
establishment unpredictable in the eyes of private actors, and creates scope for regulators to arbi-
trarily exercise their discretion in the assessment of a charity’s registration request. Based on this
observation, this article chooses to study the governance of charities in China.'? It focuses on the
interpretation of the new legislative arrangement concerning Chinese charities and the policy
dynamics underlying its operation and development. There are two reasons for doing so: (a) to bet-
ter understand the new legislative arrangement that legislators have created for the establishment
and administration of charities; and (b) to explore the insights that the new legislative arrangement
can provide into the analysis of charity governance.

This article is organized into six parts. After Part I's ‘Introduction’, Part II discusses the defin-
ition of charity governance. It analyzes the semantic meaning of governance, the understanding of

®For the purpose of this article, ‘charities’ here encompass charitable organizations (cishan zuzhi 23541 £5), public welfare
trusts (gongyi xintuo A #i/5¥E6) and charitable trusts (cishan xintuo #3515 +E). The major forms of charitable organizations
under the Charity Law include foundations ( jijin hui 3£4:4%), social associations (shehui tuanti #+.23[#{A) and social ser-
vice agencies (shehui fuwu jigou #E53 R4 HLI).

7 Australian Charities and Not-for-profits Commission, ‘Governance for Good - The ACNC’s Guide for Charity Board
Members’ (Jul 2013) 3 <https:/bower.org.au/wp-content/uploads/2020/02/Governance-for-Good-the-ACNCs-guide-for-
charity-board-members.pdf> accessed 29 Jul 2021.

St KRS PR SWE S A 0 (Peking University Law School Nonprofit Organization Law Research Center), #
BRI LUE NI HEAR A B [Fundamental Issues of the Non-Profit Organization Law in China] (H7[E 77 1EHiiR#t: [China
Fangzheng Press] 2006) 126.

A REUT R THSAGUENRETE 2N [Guiding Opinions of the Department of Civil Affairs of
Guangdong Province on the Governance of Social Organizations] (Department of Civil Affairs of Guangdong Province,
People’s Republic of China, 10 Apr 2015), s 2.

'%0n the existing limited literature that touches upon these questions, see, eg, ¥l ik (Han Lixin), " [H 243 41 U6 F%
VAT [Research on the Governance of Chinese Charities] (:7# Hifi4t [Law Press] 2015) 104-123; #4425 (Zhao
Junnan), ‘HEZEEFHI GRS [Study on the Governance of Charitable Causes in China]’ (PhD Thesis, Jilin
University 2013) 29-38.

"'"The term ‘sound’ used in this provision of Charity Law is ‘jianquan {4 Charity Law, art 12.

12China’ in this article refers to the People’s Republic of China, excluding the Hong Kong Special Administrative Region,
the Macau Special Administrative Region and Taiwan Region.
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governance in specific contexts, and proposes a perspective from which charity governance can
be understood. Part III analyzes the legal nature of the legislative arrangement concerning
charities. It argues that the Charity Law is a public-private law hybrid, under which there is sig-
nificant tension between protecting public interest in the use of charitable resources and promot-
ing private actors’ autonomy in their management of charities. Part IV explores the theoretical
implications that the public-private law analysis has for charity governance. It shows that the
public-private law divide is helpful in identifying the parties relevant to charity governance
and the way in which they interact. Part V explores the insights that the analysis of the public-
private law divide can provide into the design of governance principles for charities and what
each principle entails. Part VI summarizes the key findings in the article and concludes with
some general comments.

As this article seeks to examine the governance of charities in China, how the term ‘charity govern-
ance’ is defined constitutes the basis of the topic’s analysis. This Part consists of two sections.
Section A analyses the semantic meanings of governance. Section B analyses the application of gov-
ernance in specific contexts; namely, corporate and state governance. Based on these analyses, the
meaning of charity governance is defined at the end.

From an etymological perspective, the concept of ‘governance’ comes from the Latin words guber-
nare and gubernator, which refer to ‘steering a ship’ and to ‘the steerer or captain of a ship’ respect-
ively."” A close review of the literature shows that the meaning of governance is not precise and is
affected by various social and cultural norms.'* In the consultation paper Development of
Governance Standards, the concept ‘governance’ is defined as ‘[a] set of practices and procedures
in place to ensure that an entity operates to achieve its objectives in an effective and transparent
manner’.”” In comparison, David Renz and Fredrik Andersson opine that ‘governance’ relates to
‘the systems and processes concerned with ensuring the overall direction, control, and accountabil-
ity of an organization’.'® A uniform definition of governance is generally lacking in existing litera-
ture: scholars and practitioners have different perspectives on its meaning.

In defining a thing (eg, a concept), one must recognize that it cannot be ‘defined or described by
cataloguing all of [its] characteristics’.'” In most cases, a term is selected when it ‘refers to the [com-
mon or representative] characteristics to the thing’.'® This reasoning applies to the definition of gov-
ernance as well. To have both legal significance and practical use, the generalization of governance
should be relatively precise; however, at the same time, certain features or attributes of governance
must be discarded as they are too specific for general discussion.'” Consulting dictionary definitions
is a good starting point for selecting a thing’s representative ‘characteristics’. In authoritative
dictionaries such as Modern Chinese Dictionary and Oxford English Dictionary, it is found that

3John H Farrar, Corporate Governance in Australia and New Zealand (Oxford University Press 2001) 3.

“Roman Tomasic, ‘Good Corporate Governance: The International Challenge’ (2000) 12 Australian Journal of Corporate
Law 142, 143.

>The Treasury of the Australian Government, ‘Development of Governance Standards — Consultation Paper’ (Dec 2012) 5
<https://treasury.gov.au/sites/default/files/2019-03/Governance_Standards_Consultation_Paper.pdf> accessed 29 Jul 2021.

*David O Renz & Fredrik O Andersson, ‘Nonprofit Governance: A Review of the Field’, in Chris Cornforth & William A
Brown (eds), Nonprofit Governance: Innovative Perspectives and Approaches (Routledge 2014) 18.

PG Turner, ‘The Entitlements of Objects as Defining Features of Discretionary Trusts’, in Richard C Nolan, Kelvin FK
Low & Tang Hang Wu (eds), Trusts and Modern Wealth Management (Cambridge University Press 2018) 247.
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‘governance’ is generally understood as a set of procedures, mechanisms or rules by which some-
thing is regulated,”® or as a method of management.”'

Based on the dictionary definitions of governance, this section studies the meaning of governance in
specific contexts such as corporate and state governance. It serves to identify the way in which the
dictionary definitions of governance are given effect in a specific context. Although the meaning of
governance may have different focuses in various contexts, comparisons with corporate and state
governance can still cast light on the interpretation of governance in a charity setting, given that
the language used in describing charity governance suggests similar conceptual characteristics
and origins as those for corporate and state governance.

Critical writings have studied the meaning of corporate governance from a wide range of disciplines. In
the field of financial economics, approaches to corporate governance have tended to focus on the meth-
ods with which ‘suppliers of finance to corporations assure themselves of getting a return on their invest-
ments’.>* In accounting theory, corporate governance is principally centred on ‘ensuring the quality of
financial information regarding the company and assessing how this information is used to value assets
and reward performance’.”” To legal theorists, due to their different understanding of the role of law in
corporate behaviour, there is a paucity of unified interpretation as to corporate governance.** This term is
sometimes interpreted as a set of procedures and practices by which corporates are regulated, managed,
or controlled.*® Sometimes the term’s definition is focused on the achievement of objectives underlying
the operation of a corporate.*® For example, in the Governance Codes for Listed Companies in China, cor-
porate governance is defined as dealing with the method by which a corporate is managed and the way in
which its objective is achieved through such management.”’

How the term ‘state governance’ is defined is also a matter of controversy. Two characteristics are
commonly selected by practitioners and scholars when describing the meaning of state governance.
The first relates to the way in which the state is administered. The definition provided in The
Institutional Logic of Governance in China: An Organizational Approach is a telling example. Its
author Zhou Xueguang defines ‘state governance’ as a set of standards, mechanisms, and procedures

20 3B K 7 414w BEAL (Office of Chinese Dictionary Compilation), B4 G % i 4t [Modern Chinese Dictionary] (V4 1]
Pl [Sichuan Dictionary Press] 2014) 276; H1E# <Rl Biil 55T (Institute of Language Studies, Chinese
Academy of Social Sciences), FUXILIE M [Modern Chinese Dictionary] (7th edn, F&45E[1 i1 [The Commercial
Press] 2016) 482.

21Gee J A Simpson & E S C Weiner (eds), The Oxford English Dictionary (VI) (2nd edn, Clarendon Press 1989) 710; Lesley
Brown (ed), The New Shorter Oxford English Dictionary on Historical Principles (Volume 1 A-M), vol 2 (4th edn, Clarendon
Press 1993) 1123.

22 Andrei Shleifer & Robert W Vishny, ‘A Survey of Corporate Governance’ (1997) 52 Journal of Finance 737, 737. See also
Oliver E Williamson, ‘Corporate Finance and Corporate Governance’ (1988) 43 Journal of Finance 567, 588-589; Lucian
Bebchuk, Alma Cohen & Allen Ferrell, ‘What Matters in Corporate Governance?’ (2009) 22 Review of Financial Studies
783, 823-824.

**Paul Ali, Rosemary Teele Langford & Tan M Ramsay (eds), Corporations Law (LexisNexis Butterworths 2016) 290. See
also Philip Brown, Wendy Beekes & Peter Verhoeven, ‘Corporate Governance, Accounting and Finance: A Review’ (2011) 51
Accounting & Finance 96, 153; Richard G Sloan, ‘Financial Accounting and Corporate Governance: A Discussion’ (2001) 32
Journal of Accounting and Economics 335, 340-341.

*Ali, Langford & Ramsay (n 23) 292-293.

%5Chenxia Shi, Political Determinants of Corporate Governance in China (Routledge 2012) 25; John H Farrar, ‘Developing
Corporate Governance in Greater China’ (2002) 25 University of New South Wales Law Journal 462, 463.

2Yuwa Wei, ‘An Overview of Corporate Governance in China’ (2003) 30 Syracuse Journal of International Law and
Commerce 23, 24.

¥ LI AFVAHEUHEN [Governance Codes for Listed Companies in China] (issued 30 Sep 2018 by China Security
Regulatory Commission, People’s Republic of China), art 3.
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through which the state system is regulated and controlled.”® The second characteristic concerns the
values that underpin the operation of the state system, including political stability, cultural prosper-
ity and social peace.”” It holds that the essentiality of state governance lies in the carrying out of
these normative values. Professor Xiao Bin’s definition in Four Perspectives in Modernized State
Governance in China is illustrative. He maintains that the focus of state governance is on how
the state should be administered, so as to ensure that its policy objectives are achieved in an effective,
transparent and fair manner.”’

Based on the discussions above, one can identify two elements that are relevant to the understand-
ing of governance. The first concerns the rules or procedure by which an entity (corporate, state or
charity) is managed or administered. This element is consistent with the common characteristics of
governance as observed in the dictionary definitions. The second element relates to the purpose or
objective underpinning governance, namely a good governance structure serves to facilitate the ful-
filment of an entity’s objective.’’ Taking into account these two elements, this article construes ‘gov-
ernance’ as a set of rules or practices by which an entity’s objective is achieved through its
management. Accordingly, the term ‘charity governance’ is defined as a set of mechanisms that
ensure the responsible persons®> of a charity comply with their duties, so as to effectively realize
the charitable purpose, or the public benefit, that the charity pursues. This definition focuses ‘char-
ity governance’ on the control of responsible persons’ power and on the mechanisms that can be
undertaken to ensure their accountability for exercising that power.

After defining the meaning of charity governance, this part analyzes the legal nature of the Charity
Law. The reason for doing so is two-fold. First, the legal nature of the Charity Law reflects the state’s
view on how charities should be governed and administered, which in turn illuminates the policy
dynamics underlying the operation of the Charity Law system. Secondly, analysis around the legal
nature of the Charity Law involves discussion about the assignment of powers and obligations to a
charity’s governing body, stakeholders, and regulators. This can shed light on the parties relevant to
the control of responsible persons’ power and the relationship of checks and balances between them.
These aspects relate closely to the understanding of charity governance, as discussed in Part IL

This Part consists of three sections. Sections A and B highlight the public law and private law
norms in the legislative framework concerning charities. Where appropriate, comparisons with
English charity law’” are conducted so as to delineate the unique way in which the two norms mani-
fest themselves under the Chinese Charity Law. Section C explores the interaction of the two norms
and the relevance of China’s particular social and policy circumstances to such interaction.

P E Y (Zhou Xueguang), H E H FIAEL I E 4 « — ML WF 7T [The Institutional Logic of Governance in
China: An Organizational Approach] (=I5 [Joint Publishing] 2017) 15, 17.

Peptrh et T IR e 8 o AR 2 SUIRE, kR S0 B R ANA B RE S BUAAAY T H K R IR eE
[Decision of the Central Committee of the Communist Party of China on Several Major Issues Concerning Upholding and Improving the
Socialist System with Chinese Characteristics and Promoting the Modernization of the National Governance System and Governance
Ability] (issued 31 Oct 2019 by Central Committee of the Communist Party of China), pt 1.

SOHVE (Xiao Bin), o [ [E 5 v F EIARAY SR & 5 A7 I PUANZEE [Four Perspectives in Modernized State Governance in
China]” (2015) 2 HE AR K544k [Journal of Renmin University of China] 13, 13.

*1See Section A of Part II above.

*2Responsible persons’ here refer to individuals who are responsible for managing a charity. They can be members of a
charity’s governing body (including committee members or directors) or trustees (including insolvency administrators).

*Given that the United Kingdom has three legal systems: English law, applying in England and Wales, Northern Irish law,
applying in Northern Ireland, and Scots law, applying in Scotland. When English law is referred to in the article, it particu-
larly means the law of England and Wales.
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Two aspects highlight the public law-leaning tendency of the Charity Law: public welfare benefit
and exclusive charitable use. These two requirements highlight the state’s control over the use of
charitable resources. The state reserves the power to define the meaning and scope of public welfare
benefit. Entities whose purposes are considered outside the scope cannot be established as charities.
The requirement of exclusive charitable use corresponds to, and is correlative to, that of the public
welfare benefit. Under this requirement, charity assets should be exclusively used for charitable pur-
poses in order to advance the state’s public welfare goals as much as possible.

The public welfare benefit requirement is implicated in Article 3 of the Charity Law. Pursuant to
this provision, an entity established with the object of carrying out public welfare activities (gongyi
huodong) is considered to be a charity. Article 3 enumerates the scope of legitimate charitable pur-
poses (eg, alleviating poverty and helping orphans), which are in substance consonant with the
state’s public welfare interests. Within the ambit of these charitable purposes, private actors have
the freedom to define the form of benefit that their charities intend to create, and the parts of
the society that are eligible to receive such benefit. Nevertheless, the degree of freedom that private
actors can exercise is considerably constrained: it can only be exercised in a way that complies with
the state’s pursuit of its public welfare goals.*

In England, the public benefit doctrine is also crucial to the concept of charity. It is the public
benefit, not the private interest, that motivates the courts to take a flexible approach towards the
regulation of charities.”® Nevertheless, English charity law presents a different interpretation of pub-
lic benefit. Here, charities are not required to create benefits for the political community as a
whole®® or for the interest of the entire state.”” Rather, this doctrine only requires charities to be
for public benefit in an ‘altruistic [or other-regarding nature], and not the public-welfare-compliant
sense’.”® This explains why incidents of the public benefit doctrine, such as the numerical negligi-
bility test and the personal nexus rule, are focused on preserving the altruistic quality of charities,”
rather than promoting the state’s political agenda.

The second aspect that reflects the Charity Law’s public law-leaning tendency is the requirement of
exclusive charitable use, which is regulated under Articles 52 and 105 of the Charity Law. This legis-
lative requirement shares the same logic as that of the public welfare benefit; namely, charitable
resources must be exclusively used for the furtherance of the state’s public welfare goals, and any
use of charitable assets for private purposes is strictly forbidden by law. In order to implement
this requirement, legislators have set up numerous mechanisms to facilitate the monitoring of reg-
ulators and the public over the use of charity resources. For instance, the Charity Law requires that
any persons or entities who are affiliated to responsible persons cannot be designated as beneficiary
recipients.*” Meanwhile, any transaction that proceeds between the charity and its stakeholders
should be disclosed to the public in an adequate and timely manner. In terms of regulation,

*UXBEEE (Zhao Lianhui), {ZFEI5A#REE [Interpretative Theory of Trust Law] (" [El3Z: i i i 4t [China Legal Publishing
House] 2015) 533-534.

*Jonathan Garton, Public Benefit in Charity Law (Oxford University Press 2013) [6.09].

*Hubert Picarda, The Law and Practice Relating to Charities (4th edn, Bloomsbury Professional 2010) 225.

*Kathryn Chan, The Public-Private Nature of Charity Law (Hart Publishing 2016) 62.

*%ibid 80. See also Matthew Harding, Charity Law and the Liberal State (Cambridge University Press 2014) 88-89; Mary
Synge, The ‘New’ Public Benefit Requirement: Making Sense of Charity Law? (Hart Publishing 2015) 79.

¥Garton (n 35) [5.25]; Hilary Delany, ‘The Law Relating to Charitable Trusts - Judicial Guidance and Statutory
Intervention’ (2011) 33 Dublin University Law Journal 196, 208; Linda Sugin, ‘Rhetoric and Reality in the Tax Law of
Charity’ (2016) 84 Fordham Law Review 2607, 2632.

“OCharity Law, art 58.
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regulators are granted by law wide powers to oversee whether charity funds are used in compliance
with this requirement. They can conduct supervisory conversations to require responsible persons
explain their decisions,*' request information disclosure on the disposition of charity assets,** and
suspend a charity’s registration license where its violation of the exclusive charitable use require-
ment is considered severe.*’

Similarly, the purpose of a charity is required to be exclusively charitable under English law. The
charitable status of an entity will be lost if any purposes that are not charitable are incorporated.**
Yet in a long line of cases, the well-entrenched requirement on exclusive charitable use has been
relaxed. Two grounds are now upheld by English courts as exceptions to the exclusivity requirement,
ie, ancillary purposes and severance.*> Under these grounds, an entity’s charitable status can still be
upheld where its private purpose is merely incidental or subsidiary to its charitable purpose;*® or a sev-
erance can be made between its charitable and non-charitable purposes.*” In contrast to the Chinese
approach, English law prefers not to strike down the validity of the whole charity merely because of the
inclusion of non-charitable purposes. It is more flexible in allowing different purposes and thus it
reserves to the largest extent assets advanced for charitable purposes in the public domain.

In addition to public law norms, legislators also incorporated substantial private law norms into the
structure of the Charity Law. These private law norms primarily manifest themselves as the conferral
of wide powers to benevolent owners (ie, donors and settlors) and responsible persons. Through the
wide powers they are given, donors can choose the method by which the assets they donate are disposed
of, and responsible persons are motivated to actively participate in the carrying out of charitable activ-
ities. The analysis below proceeds first with benevolent owners and then responsible persons.

The term ‘benevolent owners’ here include donors and settlors (in the context of a trust). Under the
Charity Law, donors are granted a wider scope of autonomy: they are entitled to choose the types of
charitable purposes the assets they donate may serve.*® In the daily management of a charity, they
are also entitled to inquire how these donated assets are used, and bring litigations when these assets
are misappropriated by responsible persons. Such legal rights are exercisable by a donor even if the
donation agreement (if any) makes no mention of them.* The management rights of a donor
are also evident when it comes to the disposition of surplus funds. Under the Charity Law,
where the charitable purpose for which assets are donated are completed or cannot be fulfilled,
donors are allowed to determine how these surpluses can be dealt with, provided they have
made prior arrangements in respect of the surplus with the charity.

When charities are established in the form of trusts, settlors are also granted greater management rights.
For example, under a Chinese charitable trust, settlors are entitled to change the scope of beneficiaries,”

A e AUB TS PN AT BUIE AR TAEME (iR47) [Provisions on the Interview Works in the Administrative
Law Enforcement by Social Organization Registration and Administration Organs — for Trial Implementation] (issued 16
Mar 2016 by Ministry of Civil Affairs, People’s Republic of China), arts 2-15.

“Charity Law, arts 71-74.

“ibid art 98.

“GE Dal Pont & Stefan Petrow, Law of Charity (LexisNexis Butterworths 2010) para 13.2; Ofrex (George Drexler)
Foundation (Trustees) v IRC (1965) 3 All ER 529, 530.

“Bath and North East Somerset Council v HM Attorney General [2002] EWHC 1623(Ch) para 25; Garton (n 35) [2.19].

46pont and Petrow (n 44) [3.29].

“’Garton (n 35) [6.08].

*8Charity Law, art 40.

“ibid art 42.

OZEE(EFLE HE IS [Administrative Measures for Charitable Trusts] (issued 10 Jul 2017 by China Banking Regulatory
Commission and Ministry of Civil Affairs, People’s Republic of China), art 38.
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increase the amount of trust assets,”’ appoint trust supervisors,”> and consent to relieve trustees of
their fiduciary liabilities in certain circumstances.”” This approach is deeply rooted in the back-
ground against which the Chinese Trust Law was enacted,”® standing in marked contrast to the
role of a settlor under common law. Due to the concerns of sham trusts and adverse tax conse-
quences, settlors under common law are reluctant to actively participate in a trust’s management.
Instead, they prefer to ‘drop out of the picture”> and adopt indirect mechanisms (eg, a letter of
wishes™® or serving as a trust protector’’) to secure a certain role in the management structure.

Private law norms in the Charity Law can also be observed through the lens of responsible persons.
They are granted by law a wide scope of powers in managing charity affairs. Take their investment
power for instance. Under the Charity Law, responsible persons can invest charitable assets in vari-
ous ways, such as purchasing securities, or making equity investment by means of shareholding and
mergers.”® Legislators have conferred a greater degree of discretion to responsible persons, and the
only constraint on its exercise is the requirement of proper performance of the duty of care.”
Alongside the abolishment of the supervisory agency (yewu zhuguan danwe) requirement under
the Charity Law, the conferral of flexible investment powers to responsible persons has the effect
of motivating them to manage charity assets actively. Responsible persons do not need to worry
that regulators and their supervisory agencies have divergent opinions as to their investment deci-
sions. More significantly, with the passage of the Interim Measures for Administering Investment
Activities by Charities,”® a new layer of legal protection has been provided to responsible persons
through limiting the scope of their liabilities associated with investing charity funds. As long as
their decision-making process follows the procedures specified in the charity’s governing docu-
ments, and there are no violations of law or regulations in the carrying out of investment activities,
they are no longer liable to the losses of charity assets.”"

Similar to the power to invest, the Charity Law also gives responsible persons considerable power
to fundraise. Under the pre-2016 regulatory framework, it was insurmountably difficult for a charity
to receive government approval for fundraising.”” Though granted the power to fundraise, due to
government’s suspicion of charities, responsible persons rarely had opportunities to exercise this

*libid.

*Zibid art 11. In contrast, the appointment of a trust supervisor is mandatory in the context of public welfare trusts. See 4
B3 (Jin Jinping), A ETE 5 & E(EFLE L [Legal Issues on Charitable Trust] (#h<FH:SCHk AL [Social Sciences
Academic Press] 2020) 121; Fi#§ (Lyu Xin), ‘A ZRIERIEH(EIE : BEERH A A LM [From Public Welfare
Trusts to Charitable Trusts: Transnational Transplantation and Local Construction]’ (2019) 10 #L&El=/%2% [Social
Science Front] 199, 204; &1 (Jin Jinping), ‘ZELEFENIHHIZE — HiIP<EB([EFIEEHIMNE> [Regulation of
Charitable Trusts - Comment on <Administrative Measures for Charitable Trusts>]’ (2017) 16 1 [E #2202} [China
Social Organization] 23, 24.

53Charity Law, art 31.

**Kai Lyu, ‘Re-Clarifying China’s Trust Law: Characteristics and New Conceptual Basis’ (2015) 36 Loyola of Los Angeles
International and Comparative Law Review 447, 456.

**Tey Tsun Hang, ‘Reservation of Settlor’s Powers’ (2009) 21 Singapore Academy of Law Journal 517, 524.

*SArthur Underhill et al, Underhill and Hayton Law Relating to Trusts and Trustees (17th edn, LexisNexis Butterworths
2007) 943.

57Lynton Tucker et al (eds), Lewin on Trusts (19th edn, Sweet & Maxwell 2015) 1266.

82 3t 00 SR (8 12 2 IE BN 147 7M% [Interim Measures for the Administration of the Investment Activities for
Value Preservation and Appreciation of Charitable Organizations] (issued 30 Oct 2018 by Ministry of Civil Affairs, People’s
Republic of China), art 4.
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%'ibid art 14.
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power in the past twenty years.”> However, the Charity Law has loosened fundraising restrictions. It
prescribes that, while the fundraising status of a charity is under review, its responsible persons are
allowed to fundraise from particular donors such as the charity’s members.®* For charities that do
not have fundraising qualifications, responsible persons are also granted the opportunity to fun-
draise, provided that their fundraising activities are conducted in cooperation with charities that
have already received fundraising certification.’” Such a relaxed approach envisions a tension
between protecting public interest in the use of fundraising money and promoting fundraising
activities on the part of charities. Behind this approach lies the state’s desire that the capacity of
responsible persons be strengthened so as to maximize the potential of charities in the furtherance
of its public welfare goals.

The above analysis illustrates the existence of both public law and private law norms in the structure
of the Charity Law. A new question arises from this public-private law analysis: in what ways do
these two types of norms interact with each other? This question has not yet been explicitly resolved
by legislators or policymakers. However, exploring this question can enlighten the understanding of
the tension between the autonomy interest that private actors have in the management of charities
and the public interest that the society may derive from the use of charity assets. The requirements
of exclusive charitable use and public welfare benefit, as analyzed in Part III-A, are particularly rele-
vant to investigating this question. They both demand that charity assets be exclusively used for
public welfare benefit. Although private actors have management rights, their exercise of these
rights is subject to the enforcement of the state’s public welfare policy.°® This understanding can
provide insights into the question noted above in three respects.

The first relates to the scope within which private actors can make autonomous decisions. Under
the state’s list of legitimate charitable purposes, private actors have the autonomy to determine what
purpose the charity in question intends to pursue, and which section of the community can receive
benefits from the execution of this purpose. It is the benevolent owners who choose to transfer a
certain amount of private assets to charities. Therefore, the state allows them to enjoy a certain
degree of freedom in the disposal of their donated assets. Moreover, as a means of motivating pri-
vate philanthropy, the state also adopts facilitative regimes to support a private actor’s decisions
concerning the disposition of charity assets.

The second respect focuses on the state’s control over charitable resources. Upon the valid estab-
lishment of a charity, its donors and responsible persons are forbidden by law from taking account of
their private interests when managing charity assets — charitable resources are mandated to be used to
benefit the society as a whole.®” Indeed, responsible persons are granted greater control over the man-
agement of charitable assets; and charity donors are eligible to prescribe the method by which their
donated assets are administrated.® Nevertheless, such forms of management rights can only be exer-
cised to a limited degree; that is, they must be in line with the legitimate interests of the state. The
state’s control over charities is secured through charity regulation. Regulators act as a channel through
which the state maintains communication with the charitable sector.”” The state grants regulators

SH%% (Lyu Xin), MACIE X @ 2838VEM LA [Distributive Justice: The Basic Value of Charity Law]’ (2018) 5 #{T.
#E2 %} [Zhejiang Social Sciences] 41, 47.

®‘Charity Law, art 28.

%ibid art 26.

ibid art 98.

¢’Miu Chungyan et al, ‘Charity Development in China: An Overview’ (2007) 17 Asia Pacific Journal of Social Work and
Development 79, 83.

8See Section B of Part III above.

% Anthony J Spires, ‘Contingent Symbiosis and Civil Society in an Authoritarian State: Understanding the Survival of
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extensive powers with the intent that they can easily intervene in responsible persons’ management of
charity assets and instruct them on how charitable resources can or should be used.””

The third respect concerns understanding the tension that exists between the two sets of norms
in light of China’s particular policy and social conditions. The Charity Law was introduced in a
background where the Chinese government was facing tremendous demand for charities, but the
pre-2016 legislative framework had not been working satisfactorily.”' In view of the increasing
importance of NGOs in addressing several social needs,”” the state sought to use this new sweeping
law to motivate the non-government sector to finance and play a crucial role in public welfare pro-
vision. Because of these policy concerns, legislators granted private actors greater autonomy and
provided them with increased access to decision-makers when policies or laws relating to the carry-
ing out of their activities are enacted.”” At the same time, however, as manifested in the Charity
Law’s public law norms, the state was unwilling to relinquish its control over the charitable sector.
Charity regulators, as the agent of the state, were therefore endowed with extensive powers in order
to assist the state in managing charity activities in alignment with its policy agenda. Under the new
Charity Law, the powers and obligations between private actors and regulators have been assigned in
a particular way which continues to subordinate the autonomous interests of private actors to the
interests of the broader community and, ultimately, to the interests of the state.

The analysis in Part ITT has shown that, in light of China’s institutional context, the hybrid nature of the
Charity Law was intentionally created by legislators. The tension between public law and private law in
its structure is exemplified in the tension between the public welfare objects that the state expects char-
ities to pursue, and the autonomy that the state grants private actors in using their assets for the fur-
therance of charitable purposes. It is found that public law norms prevail and are predominant in the
legal framework for charities, as the hybrid model of the Charity Law continues to privilege state con-
trol over the management rights of private actors. Following from this observation, this Part explores
two implications that analysis of the public-private law hybrid has for the governance of charities in
China: (a) the parties relevant to charity governance; and (b) the way in which they interact.

As suggested in Part II, charity governance is focused on how responsible persons’ performance of
their roles should be controlled, so as to ensure that the public benefit a charity pursues can be
achieved to the largest extent. Following this understanding, one can identify four parties that
are relevant to charity governance. They are the persons or entities who are capable of playing a
role in exerting pressure on responsible persons to ensure that they comply with their duties.
The first are the benevolent owners (eg, donors or settlors).”* They can exercise their statutory or
contractual powers to oversee whether the assets they have transferred to charities are administered
in alignment with their charitable purposes. The second are the beneficiary recipients. They have
the motivation to inquire what the timeframe for distribution of charity assets is and whether
the assets they receive comply with the amount or proportion specified in the distribution notice.
The third are the regulators. They can exercise their regulatory powers to oversee whether charities
are administered in alignment with the state’s expectations and to punish responsible persons when

7%bid.

RF <P NRILFE VL (Z) >[10ULH [Explanations on the Charity Law of the People’s Republic of China
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72Adam S Chodorow, ‘Charity with Chinese Characteristics’ (2012) 30 UCLA Pacific Basin Law Journal 1, 4.

73Spires (n 69) 9.

74See Section B of Part III above.

https://doi.org/10.1017/asjcl.2021.18 Published online by Cambridge University Press


https://doi.org/10.1017/asjcl.2021.18

366 Jing Hui

their management of charity assets is incompliant with regulatory measures. The final party is the
general public. They can access the information disclosed by responsible persons, report the misuse
of charity funds to the relevant regulators, and participate in charity-promoting activities to improve
public awareness of charities. The private laws norms, as analyzed before,” concern the exercise of
powers by benevolent owners and responsible persons. Therefore, they mainly relate to the internal
relationship between responsible persons, benevolent owners, and beneficiary recipients. The public
law norms,”® in contrast, pertain to the use of charity assets for public benefit. Therefore, they are
concerned primarily with the roles of the regulator and the general public.

The public-private law analysis is particularly helpful for exploring the interaction between the four
relevant parties and outlining the key aspects that charity governance covers (‘governance aspects’).
The state constructed the public-private law hybrid model of the Charity Law to regulate the cre-
ation and development of charities. The public-private law divide in the law thus permeates and
informs the design of the governance framework for charities. Such a divide lays the foundation
on which each of the four parties interacts.

The private law norms relate to the internal relationships between benevolent owners, responsible
persons, and beneficiary recipients; namely how they interact and for what reasons. Through con-
cluding donation or trust agreements, benevolent owners can prescribe the purpose for which the
assets transferred are used, instruct the scope within which the assets transferred are invested, and
monitor whether the beneficiary recipients selected meet the criteria specified under the agree-
ments.”” The role of benevolent owners thus throws light on charity governance in three specific
aspects: (a) the mechanisms by which the checks and balances between benevolent owners and
responsible persons are established; (b) the assignment of powers and duties to benevolent owners
and responsible persons; and (c) the way in which benevolent owners and responsible persons per-
form their powers and duties, and the criteria for the assessment of such performance.

Like benevolent owners, beneficiary recipients can also play a certain supervisory role in the govern-
ance structure, albeit in a different way. The distribution of charity assets can bring about financial ben-
efits on the part of beneficiary recipients, and therefore they may have the incentive to oversee whether
charity assets are distributed properly by responsible persons. In the governance setting, the key ques-
tion is whether these recipients are provided with adequate mechanisms to protect their interests from
being unfairly prejudiced. It relates to whether beneficiary recipients have the standing to file lawsuits in
respect of responsible persons’ maladministration of charity assets. If they do, what are the scope and
basis of their standing? In the context of governance, understanding the role that a beneficiary recipient
may play is important in two situations: (a) where benevolent owners collude with responsible persons
to use the charity form as a sham to perpetrate illegal acts, eg money laundering and tax evasion; and
(b) where benevolent owners are unwilling to play a positive role in supervising the use of charity assets,
eg they only care about the reputational benefit that they may derive from their donation.

The public law norms are associated with the roles of the regulator and the public. The analysis
above’® has shown that regulators are government agencies tasked to protect the legitimate interests

73See Section B of Part III above.

7%See Section A of Part III above.

77Charity Law, art 54.

78See Section C of Part III above. See also Anna Jane High, ‘Grassroots NGO Regulations and China’s Local Legal Culture’
(2013) 9 Socio-Legal Review 1, 11.
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of the state. The state’s conferral of wide powers to regulators allows them to exert a systematic effect
on the life cycle of a charity. Before charities are established, regulators are empowered to interpret
whether the purpose of a proposed charity is charitable and whether the charity work they outline
meets the threshold of public welfare benefit. When a charity comes into existence, they have the
power to inspect whether it is operated in compliance with regulatory goals. The way in which
regulators interact with responsible persons raises two aspects that are highly relevant to charity
governance: (a) the content and scope of regulatory powers; and (b) the liability of regulators for
unlawful performance of their powers and responsibilities.

Unlike regulators, the public is not directly involved in a charity’s management. Nevertheless,
they can still perform a certain role in charity governance. With the increasing exposure of scandals
involving misuse of charity funds over the past two decades, the public generally lacks trust and
confidence in responsible persons’ management of charities.”” Where a charity is established for
politically or socially sensitive purposes, the public, echoing a distrustful sentiment, are disposed
to investigate whether the charity in question has benefited the larger part of the community or
merely a specific section of the public.** Meanwhile, in the absence of legal criteria for the assess-
ment of a responsible person’s performance, there is scope for the public to criticize their manage-
ment behaviour. It is recognized that any public criticism will give rise to irrevocable reputational
damage on the part of charities.*’ This reasoning connects the public to charity governance in three
aspects: (a) the extent and scope of a charity’s management information being made public; (b) the
degree of the public’s motivation to play a supervisory role; and (c) the mechanism to protect
responsible persons’ interest from being unfairly damaged under public scrutiny.

After analyzing the public-private law hybrid nature of the Charity Law and the implications that
this analysis has for the understanding of charity governance, this Part discusses the design of
governance principles for charities. The term ‘governance principles’ here refer to the standards
guiding the way in which charities are administered. These principles only cover the minimum
requirements for governance of a charity, and are to be understood as a set of abstract-level prin-
ciples, as opposed to precise rules that mandate detailed mechanisms necessary for a good govern-
ance structure.

There are two reasons for analyzing governance principles: first, to further examine the way in
which the public-private law hybrid analysis can apply to the interpretation of charity governance;
and secondly, to offers insights into the design of governance principles for both regulators and pri-
vate actors. As noted in the ‘Introduction’ section, the setting up of a ‘sound’ governance structure is
essential to the successful registration of a charity, but it is unclear how the term ‘sound’ is under-
stood. The analysis here can illuminate this question to a certain extent and provide a reference
point for private actors in governance practice.

Three governance principles for charities are proposed for examination: (a) the suitability and duties
of responsible persons; (b) the charitable nature of a charity; and (c) the accountability to

Yk (Xu Lin) & E31H (Wang Yangdi), ‘M 243 75 2 #243%47 4 [From Charitable Needs to Charitable Behaviour]’
(2020) 50 PHALKZEZAR (FT 2242 R 220R) [Journal of Northwest University (Philosophy and Social Sciences Edition)]
140, 144.

SOLHRIE (Wang Zhenyao), IR 54965 © 2013 £ EA I L EIRYE [Modern Charity and Social
Governance: the 2013 Annual Report of the Charitable Sector in China] (#L2x%}3Cilik Hi iRt [Social Science Academic
Press] 2014) 205.
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stakeholders. The section below explains the way in which each principle is developed under the
analysis of the public-private law divide, and the content that each principle contains. It should
be noted that these three principles are not exhaustive: they only represent a preliminary attempt
at designing governance principles for charities. As suggested above, this part aims to identify
the relevance of the public-private law hybrid analysis to the understanding of charity governance.
Working out a complete list of governance principles is outside the scope of this article and must
await clarification on another occasion.

The first principle is ‘suitability of responsible persons’. The definition of charity governance
suggests that controlling a responsible person’s exercise of power lies at the heart of a charity’s
administration. The public-private law hybrid nature of the Charity Law also envisions a tension
between respecting responsible persons’ discretion in determining how charities should be
managed and establishing mechanisms to prevent them from misappropriating charity
assets for advancing their personal interests. The hybrid analysis, in conjunction with the defin-
ition of charity governance, points towards the significant role of responsible persons in the gov-
ernance structure of charities. There is little doubt that charities should not be managed by
persons who may pose risks to the pursuit of their charitable work. The principle of ‘suitability
of responsible persons’ is thus developed to guide the selection of responsible persons on the
part of a charity. The principle requires a charity to take reasonable steps to ensure that each
of its responsible persons is suitable and has not been previously disqualified from working as
a responsible person.®

As explained above,®” the proposed principle is intended to be part of a set of high-level
principles, rather than precise rules. Depending on its organizational form, its size, the source of
its funding, and the needs of its stakeholders, charities can take various steps to ensure that the
responsible persons they select are suitable. Two minimum requirements can be abstracted from
this principle. The first relates to the appointment and removal of a responsible person. Before a
responsible person is appointed, the charity should investigate whether the candidates have been
convicted of certain offences that are severe enough to disqualify them from being a responsible
person, or whether they have been disqualified by a regulator before.** If, after taking these neces-
sary steps, a charity finds that the responsible person(s) in question fail to pass the requirements
before they are appointed, or at any time when they are serving on the governing board, it has
to take reasonable steps to remove them from office.

The second requirement concerns the performance of a responsible person’s duties. The ‘suit-
ability’ of responsible persons here entails the consideration of whether they are able to, or have
the capacity to, properly perform their duties. The performance of a responsible person’s duty
relates directly to the fulfilment of a charity’s work and the pursuit of its charitable goals. To
enhance and protect public confidence in the charitable sector, it is necessary to provide a min-
imum level of assurance to the community that a charity’s responsible persons are managing the
charity’s affairs effectively. The analysis in Part IV suggests that three governance aspects are highly
relevant to the operation of this principle: the assignment of duties to responsible persons, the way
in which they perform their duties, and the criteria for assessing their performance. In light of these
governance aspects, a charity should take reasonable steps to ensure the legal as well as contractual
duties apply to responsible persons and that they abide by these duties strictly. The steps that a char-
ity can accordingly take include: (a) adopting reasonable measures to bring these duties to the

82The Charity Law prescribes three scenarios under which a person cannot work as the responsible person: see Charity
Law, art 16.

#See Part V.

84Mike Eastwood, Charity Trustee’s Handbook (Directory of Social Change 2017) 29.
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attention of its responsible persons;*> (b) providing regular training for all of its responsible persons
to refresh their knowledge of their duties;**s and (c) having clear clauses in the governing docu-
ments that set out what a responsible person’s duties are and how they are expected to perform
them.”’

The second principle is ‘the charitable nature of a charity’. This principle accords with the public
law norms in the legislative arrangement concerning charities. Ensuring that a charity is effectively
set up and serving a charitable purpose is in alignment with the state’s policy objective of empow-
ering the role of charities in public welfare provision.*® To assure that public interest in the man-
agement of a charity’s affairs is adequately protected, this principle is developed. It directs charities
and their responsible persons to work toward their charitable purposes, allows the public to identify
a charity’s charitable character, and entitles regulators to assess whether the gains arising from the
enforcement of a charity’s charitable purpose falls within the scope of ‘public welfare benefit’. The
implications of this principle suggest that serious thought ought to be given to the two governance
aspects noted in Part IV: the extent and scope for the disclosure of a charity’s management infor-
mation, and the establishment of mechanisms to control responsible persons’ performance of their
management roles.

At the registration stage, a charity is required to submit its governing documents (eg, constitu-
tion, trust instrument, or code of conduct) to regulators for review. The easiest way for a charity to
meet this principle is to include sections or clauses in its governing documents to outline its pur-
pose, vision, plans and strategic goals, and the way in which its charitable work will be carried out.
Depending on the size of a charity and the nature of its activities, other ways of ensuring compliance
with this principle may include: (a) the charity having a mission statement that clearly sets out its
charitable nature and displaying this statement at its office site(s);** and (b) the charity offering an
explicit explanation of its charitable purpose and activities through its website.”” Merely setting up a
charity is not sufficient; a charity should also continue to be charitable and work towards its char-
itable purpose until it winds up or closes down. To meet this requirement, a charity can, for
instance, set up control mechanisms in its governing document to ensure its assets and any profits
or proceeds from the performance of its activities are exclusively applied to its charitable purpose.”*
This part of the principle is consistent with the understanding of the ‘exclusive charitable use’
requirement, as analyzed in Part III

The final principle is ‘accountability to stakeholders’. The term ‘stakeholders’ here is construed
broadly, including the charity’s members (if any), benevolent owners, volunteers, employees, and
beneficiary recipients. This principle is aligned relatively closer to private law norms, as it focuses
primarily on the interaction between a charity’s responsible persons and its stakeholders. As

8 Australian Institute of Company Directors, Good Governance Principles and Guidance for Not-for-Profit Organizations
(Sep 2016) 38 < https:/www.companydirectors.com.au/~/media/cd2/resources/director-resources/nfp/pdf/nfp-principles-
and-guidance-131015.ashx > accessed 13 Aug 2021.

$°Eastwood (n 84) 69-70.

87Yvonne D Harrison, Vic Murray & Chris Cornforth, ‘The Role and Impact of Chairs of Nonprofit Boards’, in Chris
Cornforth & William A Brown (eds), Nonprofit Governance: Innovative Perspectives and Approaches (Routledge 2013) 79.

8Sara A Newland, ‘Innovators and Implementers: The Multilevel Politics of Civil Society Governance in Rural China’
(2018) 2018 China Quarterly 22, 32.

8Bruce R Hopkins & Virginia C Gross, Non-Profit Governance: Law, Practices, and Trends (John Wiley & Sons Inc 2009)
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OBEWNK (Han Lixin) (n 10) 202.
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explored in Part IV, benevolent owners and beneficiary recipients can play a certain role in holding
responsible persons accountable to their exercise of power. In the ongoing management of a charity,
its employees and volunteers may also have the desire to learn about its operation and how its assets
are used. Adopting mechanisms to facilitate these stakeholders’ reach of charity-related information
and provide them with opportunities to raise concerns is essential to maintaining consistent com-
munication between stakeholders and responsible persons. The principle of ‘accountability to
stakeholders’ is therefore developed to require charities to take reasonable steps to be accountable
to their stakeholders.

Being accountable means allowing a charity’s stakeholders to know and understand what the
responsible persons are doing and the outcomes of how they perform their duties. It also means
a charity should provide stakeholders with adequate opportunities to make inquiries and raise ques-
tions on how a charity is managed. This line of thought connects this principle to the two govern-
ance aspects discussed in Part IV: the mechanism by which the checks and balances between
responsible persons and stakeholders are established; and the extent to which a charity’s manage-
ment information is disclosed. To address these two aspects, the common approaches that a charity
can take include (a) setting up mechanisms to allow its stakeholders easy access to information on
its activities and financial statements;”* (b) having clear policies or procedures in place to manage
the conflicts of interest or disputes between its responsible persons and stakeholders or amongst its
responsible persons;”> and (c) adopting policies for handling its stakeholders™ questions and com-
plaints about the use of charity resources.”* These steps only represent the principle’s minimum
requirements, and should be taken in light of the size of the charity in question, its governing struc-
ture, and the way in which its activities are conducted. For instance, a larger charity will be expected
to take more steps to sufficiently meet the expectations of this principle. In their governing docu-
ments, it will be appropriate to have more formal processes or mechanisms on issues such as (a)
providing complete and accurate reports annually to its stakeholders to explain the activities it
has undertaken;”> and (b) standardizing the procedure by which meetings with members or
other key stakeholders are held, as well as the way matters regarding charity management are
voted on.”®

The foregoing analysis has shown that the public-private law analysis can provide a perspective from
which the governance principles concerning charities are constructed. Principle (a) - the suitability
of responsible persons - reflects the tension between the norms of public law and private law.
Principle (b) - the charitable nature of a charity - demonstrates public law thinking. Principle
(c) - the accountability to stakeholders — expounds on private law thinking. Following from this
understanding, the next question to ask is: what are the possible ways to give effect to these govern-
ance principles? This question relates to the operation of the Chinese legal system.

Since the late 1970s, legislative powers in China have been decentralized:”” Chinese laws at a
national level tend to be drafted in broad terms, and, at the same time, administrative regulations
such as notices (tongzhi) or measures (banfa) are generally issued to supplement the

ngopkjns & Gross (n 89) 76; Eastwood (n 84) 110-113.
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implementation of these broad terms. The procedures for enacting regulations or subnational laws
are much more time-saving and straightforward compared to those for national laws.”® The legis-
lative framework concerning charities is illustrative here. The Charity Law sets out the general legal
framework, and the broad terms under the Charity Law are fleshed out in subordinated regulations
enacted by the State Council and the Department of Civil Affairs,” as well as in subnational reg-
ulations of varying levels of authority and consistency.'® In the future, where the state is willing to
regulate governance practice concerning charities by means such as publishing governance princi-
ples or issuing guidance on the establishment of governance mechanisms, the analytical framework
of the public-private law divide can be insightful in several respects, as has already been expounded
in this article. The legislative mode in China also creates scope for setting down governance prin-
ciples in law by way of notices, measures, or other types of regulations (guizhang).

This article studies the governance of charities in China from the perspective of the public-private
law divide. It contributes to the scholarship concerning charity governance in two aspects. First, it
finds that the tension between ensuring that charitable resources are used in a way that benefits the
legitimate interests of the state as a whole, and allowing private actors to exercise their autonomy in
deciding how their assets can be used, is predominant in the structure of the Charity Law. The
governance of charities should be responsive to such a tension. Secondly, in contrast to the descrip-
tive analysis prevalent in the current literature, this study primarily focuses on the normative aspects
of charity governance. It highlights why a public-private law hybrid model was created by legislators
for the regulation of charities in the first place, and outlines how such a hybrid model can inform
the design of a governance framework for charities.

At the same time, this article is only an initial step towards understanding charity governance
under the post-2016 legislative framework. As the Charity Law was only passed in 2016, the empir-
ical evidence concerning the operation of the post-2016 legislative framework is not abundant. In
this light, this article does not attempt to offer comprehensive insight into governance practices con-
cerning charities. Questions such as the way in which the hybrid model of the Charity Law is given
effect in practice and whether there exists any deviation between law and practice in terms of charity
governance are not discussed here. In contrast to the interpretation of positive law, exploration of
these questions is of practical significance to the management and regulation of charities in China -
it can help identify the difficulties confronting governance actors in real life and the insights that the
analytical framework of the public-private law divide can provide into the analysis of these difficul-
ties. Over the past five years, the central government has issued various charity policies that
contribute significantly to the expansion and growth of the charitable sector in China. With the col-
lection of more empirical evidence on charity activities in the future, further research can be

*®Virginia E Harper Ho, ‘From Contracts to Compliance: An Early Look at Implementation under China’s New Labor
Legislation’ (2009) 23 Columbia Journal of Asian Law 35, 46; Sean Cooney, ‘Making Chinese Labor Law Work: The
Prospects for Regulatory Innovation in the People’s Republic of China’ (2007) 30 Fordham International Law Journal
1050, 1052; Biddulph, Cooney & Zhu (n 97) 386-387.

PSee, eg, 4 £ F M [Regulations on Administration of Foundations] (issued 3 Aug 2004 by State Council); #2341
PREILE HE 2] [Regulations on Registration Administration of Associations] (issued 6 Feb 2016 by State Council).

100Gee, eg, K¥b T 24 FN AR HES I [Regulations of Charity Promotion in Changsha City] (issued 1 Sep 2012 by
Standing Committee of the People’s Congress of Changsha City); VL7544 2835 F V{21251 [Regulations of Charity
Promotion in Jiangsu Province] (issued 1 May 2010 by Standing Committee of the People’s Congress of Jiangsu
Province); T T 2835 il %% [Regulations of Charity Promotion in Ningbo City] (issued 1 Oct 2011 by
Standing Committee of the People’s Congress of Ningbo City); VL% SEifi<#e N RILANE 2K %> /M2 [Measures
for the Implementation of the Chinese Charity Law in Zhejiang Province] (issued 30 Nov 2018 by Standing Committee
of Zhejiang Provincial People’s Congress).
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conducted into the aforesaid questions in order to get a fuller picture of the governance of charities
and the way in which charitable actors interact with the state in the provision of the common good
to the general public.
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