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Abstract

The empirical literature on plea decisions shows that rational motives and coercion
may coexist, but there is uncertainty with regard to whether accused feel that their
decision is voluntary or made under considerable pressure. However, in most
jurisdictions, the legitimacy of the plea bargaining process rests on the Court’s
obligation to ensure that the guilty plea is entered voluntarily and knowingly. This
study proposes to understand how the accused interpret the rational or coercive
elements of their decision-making process and the extent to which their decision
to plead guilty is voluntary. Based on semi-structured interviews with twenty
convicted individuals, we describe the different decision-making processes, from
free and informed decisions to forced decisions to plead guilty while innocent.

Keywords: plea bargaining, sentencing, negotiations, innocent, coercion

Résumé

La littérature empirique montre que les motifs rationnels et la coercition peuvent
coexister dans les décisions relatives a un plaidoyer de culpabilité. Une confusion
persiste toutefois a savoir si l'accusé estime que sa décision a été prise volontairement
ou si celle-ci résulte de pressions considérables. Néanmoins, dans la plupart des
juridictions, la légitimité du processus de négociation de plaidoyer repose sur
lobligation des tribunaux a veiller a ce que le plaidoyer soit enregistré volontairement
et avec une compréhension de la nature de laccusation. Cette étude propose
d’analyser la maniere dont les accusés interpretent les éléments rationnels ou
coercitifs de leur processus décisionnel et dans quelle mesure leur décision
denregistrer un plaidoyer de culpabilité constitue une décision volontaire. Sur la
base dentretiens semi-structurés conduits aupres de vingt personnes condamnées,
les résultats présentés décrivent les différents processus de prise de décision, et ce,
de la décision libre et éclairée jusqu’a la décision forcée d’une personne innocente
qui est contrainte denregistrer un plaidoyer de culpabilité.

Mots clés : négociation de plaidoyer, sentencing, négociation, innocence, coercition

Introduction

In Canada, the vast majority of criminal convictions arise from a guilty plea by the
accused. Such a plea is often the result of an agreement between the defence coun-
sel and the Crown (a plea bargain). Although this practice is common in most
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Western justice systems, it remains understudied, particularly in Canada, where
the most recent empirical studies are more than twenty-five years old (e.g. Klein
1976; Ericson and Baranek 1982; Gravel 1991). This lack of research is all the more
surprising because such negotiations have long been criticized for creating heavy
pressures on the accused, leading to situations in which they might feel forced to
plead guilty (Bowers 2008; Brockman 2010; Redlich, Summers, and Hoover 2010)

This article looks at how accused individuals describe their decision to plead
guilty and to accept an offer from the Crown, analyzing the level of voluntariness
and coercion in such decisions. The article is divided into six sections. The first
presents the Canadian legal context around plea bargaining. The second reviews
empirical studies that have focused on the accused’s decision to plead guilty. The
article then presents our objectives and methodology and the results of interview
analysis using a continuum of coercion. The article ends with a discussion about
what can be done to decrease pressure on the accused to plead guilty or accept an
offer from the Crown.

1. The Legal Context of Plea Bargaining in Canada

Negotiations between counsel can take place at various stages in the judicial pro-
cess. The subjects of negotiation are theoretically large and may relate to the
charge, the sentence, or the facts submitted to the judge (Verdun-Jones and
Tijerino 2002, 19). Ferguson and Roberts (1974) and Verdun-Jones and
Tijerino (2002, 19) provide a list of different possibilities, ranging from reduction
of the charge, to avoiding trial by jury, to not mentioning an aggravating circum-
stance at the time of sentencing. Piccinato (2004) suggests that, in Canada, nego-
tiations usually focus on sentencing, and many scholars suggest that the resulting
guilty plea provides very few real benefits, as accused persons usually receive a
sentence very similar to the one that would have resulted from a trial (Gravel 1991;
Ireland 2014; Nasheri 1998). However, for serious charges and charges that carry a
mandatory minimum sentence, the possible benefits to the accused could be much
more important (see Gravel 1991).

In an extensive comparison of plea bargaining in Canada and the United
States, Nasheri (1998, 74) concludes: “Courts in the United States are more openly
accepting of the practice of plea bargaining, leading to a more formalized and
institutionalized practice there. Canadian courts have fewer formal rules and legal
constraints and the practice has not become as thoroughly institutionalized”
Many scholars suggested that this absence of formal rules gives prosecutors
“incredible power” in bargaining (Manikis and Grbac 2017, 90) leading to an
unequal balance of power, where they can choose the charges, the facts, and the
sentence the accused must agree to (sometimes within a specific deadline) in order
to benefit from the joint submission.

Negotiations generally end when the two sides agree on a proposal to suggest
to the judge (joint submission). The judge is not obligated to accept the proposal,
but judicial tradition is that it will be endorsed unless it is completely unreasonable
(Martin Report 1993). This position was recently reinforced by a Supreme Court
decision (R v Anthony-Cook 2016) that held that since joint submissions “are
vitally important to the well-being of the criminal justice system, as well as the
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justice system at large ... a trial judge should not depart from a joint submission
on sentence unless the proposed sentence would bring the administration of jus-
tice into disrepute or would otherwise be contrary to the public interest” The
Supreme Court insists that a “high threshold” for judicial refusal is needed to
increase the accused’s confidence that the joint submission obtained in return for
a guilty plea will be respected by the judge. If negotiations fail, the accused may
still plead guilty and both the defence and the Crown make sentencing recommen-
dations (open submission as opposed to joint submission).

Before accepting a guilty plea, the judge must ensure its validity through a plea
inquiry (see s 606" of the Canadian Criminal Code). In order to be valid, the plea
must be “voluntary, unequivocal and informed” In R v Smoke (2017), Judge
Kalmakoff summarizes:

A plea is “voluntary” if the accused makes a conscious and volitional
decision to plead guilty for reasons he or she sees as appropriate. It is
“unequivocal” if it is unqualified and certain with respect to the acknowl-
edgment of the essential facts of the crime charged. And, it is “informed” if
the accused understands the nature of the charges, the legal effect of the
plea, and the consequences that flow from it.

The jurisprudence on requests to withdraw a guilty plea” shed some light on what
constitutes a “voluntary, unequivocal and informed plea” While the courts recog-
nize that “[o]rdinarily a plea of guilty involves certain inherent and external pres-
sures” (R v Symonds 2018) and that many are “entered in difficult circumstances,
where an accused person is under pressure, and faced with unattractive options”
(R v Smoke 2017), stress, anxiety, depression, desire to avoid prison, or desire to
minimize a sentence are not always held to invalidate a guilty plea. As stated in
R v Moser (2002), “A guilty plea will be rendered involuntary only if the conduct
of other parties that influence the decision of the accused to plead guilty is oppres-
sive or coercive, or other circumstances personal to the accused unfairly deprive
him of free choice in the decision whether or not to go to trial” Judge Martin in
R v Downes (2012) concludes that “There is no exhaustive list of such circumstances
but they may include pressure from the court’, pressure from defence counsel, the
incompetence of defence counsel, cognitive impairment or emotional disintegra-
tion of the accused or the effect of illicit drugs or prescribed medications.”

In R v Wong (2018), the Supreme Court recently established that a guilty plea
may be withdrawn if the accused show that “(1) he or she was not aware of a legally

In Canada, s 606 of the Criminal Code states that “(1.1) A court may accept a plea of guilty
only if it is satisfied that the accused: (a) is making the plea voluntarily; and (b) understands
(i) that the plea is an admission of the essential elements of the offence, (ii) the nature and
consequences of the plea, and (iii) that the court is not bound by any agreement made between
the accused and the prosecutor.

An accused might appeal his own guilty plea by demonstrating that the plea is invalid because
a) it was not voluntary, unequivocal, or informed or, b) because the circumstances which led to
the guilty plea demonstrate that a miscarriage of justice occurred.

In R v Babos (2014), the Supreme Court recognizes an unacceptable “bullying tactic” by the
Crown, who threatened two accused with additional charges should they decide not to plead
guilty. However, the majority refused to justify the stay of procedure or to provide any other
remedies for this misconduct.
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relevant collateral consequence; and (2) there is a reasonable possibility he or she
would have proceeded differently if properly informed of that consequence”

Jurisprudence on the withdrawal of guilty pleas reveals that accused indi-
viduals evoke a myriad of reasons as to why their plea should be considered
invalid. However, a court seldom rules in favour of the accused and the thresh-
old for a plea to be considered coerced is very high. Before turning to statements
by accused individuals regarding the voluntary aspect of their pleas, it is useful
to look at empirical studies on accused persons’ perspectives to provide context
for our study.

2. Empirical Studies of the Decision to Plead Guilty

Decision making by accused individuals regarding how to plead (guilty or not
guilty) has traditionally been analyzed according to two theoretical frameworks.
In one approach, scholars see the accused’s decision to plead guilty as a rational
process involving a cost-benefit analysis. In a classic study of the lower court,
Feeley (1979) suggests that pleading guilty should be seen as an easy decision for
most accused individuals, as a simple cost-benefit analysis would show that the
cost of a trial (time, money, stress) outweighs the cost of the outcome of the plea
bargain (often a lenient sentence, given the seriousness of the crime). His conclu-
sion that “the process is the punishment” has been used by numerous scholars to
explain why many accused so easily give up their right to a trial. The “shadow of
the trial” theory, developed by Smith (1986) and updated by Bushway and Redlich
(2012), argues that plea bargaining is a rational process in which each actor mea-
sures the quality of the bargain by comparing it with the probable sentence at trial
discounted by the probability of a conviction.

The other approach emphasizes factors that prevent accused persons from
making a rational decision about their plea. Bibas (2004) wrote a seminal article
showing how structural distortions (pressure from Crown or defence counsel,
penal incentives, pretrial detention, information deficits, etc.) and psychological
biases (overconfidence, self-serving bias, etc.) corrupt the rational decision-making
process. Other scholars have also shed light on factors that influence decision-
making by accused individuals: financial situation (Poirier 1987), pretrial deten-
tion (Bibas 2004; Kellough and Wortley 2002), counsel pressure (McConville et al.
1994; Ericson and Baranek 1982; Baldwin and McConville 1977), and lack of
knowledge (Redlich, Summers, and Hoover 2010; Ericson and Baranek 1982) are
the most frequently documented.

Most of the literature on plea bargaining relies on official data or interviews
with or observations of criminal justice actors. Few studies focus on the accused
(see Auerhahn 2012, 95), and only a few empirical studies have attempted to
understand why an accused person decides to plead guilty. Most of these studies
rely on questionnaires or interviews with accused individuals in attempts to
understand why they decided to plead guilty (see Klein 1976, Ericson and Baranek
1982, and Kellough and Wortley 2002 in Canada; Bordens and Bassett 1985;
Hussemann 2013, and Redlich, Summers, and Hoover 2010 in the United States).
These studies highlight different motivations for guilty pleas, such as feelings of
remorse, minimizing suffering (for the individual or their family) or protecting
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someone, ending the process as quickly as possible, ensuring a particular decision,
or benefitting from incentives (reduced sentence, easier detention conditions,
release from jail, etc.). Feeling pressured by judicial actors or the police and lack of
awareness of an alternative have also been reported as factors affecting the guilty
plea. Such studies are useful in identifying the circumstances surrounding the
decision and the motivations of the accused, but they fail to provide information
about the accused’s view of the voluntary or coercive aspects of decisions involving
their plea: for example, do accused people feel that the sentence bargain being
offered puts pressure on them to plead guilty or, on the contrary, do they see it as
an additional rational reason for pleading guilty?

While some studies (see, for example, Bordens and Bassett 1985 and Ericson
and Baranek 1982) shed light on defendants lack of agency, suggesting they are
“best seen as a dependant rather than as a defendant” (Ericson and Baranek 1982, 2),
these studies were not investigating the voluntary or coerced aspect of the guilty
plea. Two exceptions bear mentioning. Klein (1976) dedicated a chapter of his
book Let’s Make a Deal to inducements to plead guilty and describes offenders’
perceptions of the tactics used by officials to induce them to plead guilty (adding
or removing charges against a relative, capitalizing on fear and ignorance, uses of
remand, and overcharging). Redlich and Summers (2012) surveyed American
accused individuals directly about the extent to which they felt their plea had been
“voluntary, knowing and intelligent,” using a questionnaire. While the vast major-
ity of the accused indicated that their decision had been made voluntarily (93% of
the sample) and that they understood the procedure and consequences involved in
the plea (more than 90% of the sample), the authors suggest that these opinions
may not reflect the true situation since most respondents were unable to correctly
answer questions about the plea procedure and often lacked the information
needed to make an informed decision (for instance, half the sample claimed they
had not been informed about the evidence against them). These findings suggest
not only that there may be a gap between what accused people perceive and the
actual situation but that questionnaires may not be the best way to explore whether
a decision is voluntary and based on sufficient knowledge.

3. Current Study

This article focuses on the perspectives of the accused regarding the voluntary
aspect of their decision to plead guilty. It adds their voice to our efforts to under-
stand how possible coercive elements affect their decision-making process, recog-
nizing that the issue of threat or coercion involves a subjective element. An
individual’s decision can be influenced by various factors, and the same situation
may be perceived very differently by different individuals. Brunk (1979, 538)
explains: “what is seen as coercive in one social or cultural context, or from one
critical moral viewpoint, may be perceived in another as no imposition upon
choice at all, and perhaps even as expanding social freedom.” The aim of this paper
is not to look at pleas in terms of whether they meet the legal requirement of
“voluntary, unequivocal and informed” but, instead, to determine how accused
individuals understood the plea they made and whether they saw it as having been
made voluntarily. An accused’s idea of coercion might not meet the legal criteria
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of an invalid plea established by the court but, in a justice system that prides itself
on recognizing free will and providing access to a fair trial, it seems essential to
look at how the key actor in the guilty plea process, the accused, experiences and
describes the decision.

4. Methodology

Semi-structured interviews were conducted with twenty convicted individuals
recruited with the help of staff in a halfway house (nine) and a restorative justice
center (five), as well as probation officers in a community agency (six). The sample
was diversified according to factors recognized in the literature as influential in
plea decisions: self-report of guilt or innocence, pretrial detention, severity of
charge, probable sentence, and prior offences. As shown in Table I, the accused in
the sample had been charged and convicted of a variety of crimes—uttering
threats, shoplifting, dangerous driving, second degree murder, drug production,
and drug trafficking—and had received various sentences, most of which involved
imprisonment, from a few days to a life sentence. Thirteen of them had prior con-
victions and twelve had been held in pretrial detention for a period lasting from a
few days to the entire time from arrest until the court procedure. Although all
interviewees had pleaded guilty to the charges against them, eleven maintained
they were actually innocent.

The sample was comprised of eighteen men and two women with an average
age of forty-seven (age range was from thirty-one to fifty-eight years old). Half had
a high school diploma and thirteen had a job at the time of the interview. Most
were single (n = 10), had children (from one to five) (n = 13) and had been born in
Canada (n = 19). Although all the accused were interviewed in Montreal, their
justice system experiences had occurred in different courthouses, some of which
were very small, while others took place in large districts with heavy caseloads.

Sample size should follow the principle of theoretical saturation (Glaser and
Strauss 1967), which states that the researcher continues to sample relevant cases
until no new insights are being obtained from the data. In our case, saturation was
achieved after sixteen interviews. Four additional interviews were done in order to
confirm that saturation had been achieved.

The interview guide consisted of a framework of themes to be explored, with
questions brought up during the interview in reaction to what the interviewee
said. The list of themes included details of the case (facts, evidence), reasons for
pleading guilty, procedures, relationship with lawyers, and the interviewee’s opin-
ion of the guilty plea. Interviews lasted from thirty-five to seventy-five minutes,
with most interviews taking around one hour.

Once they were transcribed, interviews were analyzed thematically and the
main themes and sub-themes were identified and put into a hierarchy in analytical
memos. Follow-up analyses were then conducted based on the themes that emerged
from the first analysis. For this article, each interview was analyzed individually in
order to assess the accused’s general impressions of the decision-making process,
with particular attention given to plea decisions and instances where an offer was
accepted. Passages that referenced rationality, coercion, pressures influencing
decision making, or the reasoning process behind the decisions were highlighted
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Table I

Description of participants

Name Gender (age)

Charges

Priors (P): Yes/No

Pretrial detention (PD):

(time)

Guilty plea (GP): Yes/No
Deal (D): Yes/No Self-report
innocence (SRI): Yes/No

Sentence

Voluntary decision

Rational decision

Paul Male (51)

Luc Male (68)

Jacques Male (59)

Charles Male (48)
Alain Male (49)
Patrick Male (46)

Mathieu Male (32)
Jean Male (34)
Denis Male (46)
Martin Male (33)

Double murder, but most of
discussion was of pleas for
robbery

Sexual assault against a minor

Drug possession for the
purpose of trafficking and
unauthorized possession of
a prohibited weapon

Drug trafficking

Child pornography, Incest

Drug production

Dangerous driving
Drug production
Theft, Serious assaults

Theft, Serious assaults, etc.

P: Yes PD: (2 years)

P: Yes PD: (NS)

P: Yes PD: No

P: Yes PD: (NS)
P: No PD: No
P: Yes PD: (7 days)

P: No PD: (63 days)
P: No PD: No

P: Yes PD: (2 weeks)
P: Yes PD: (NS)

GP: Yes D: Yes (sentence) SRI: No

GP: Yes D: Yes (not being declared
a dangerous offender) SRI: No
GP: Yes D: Yes (sentence) SRI: No

GP: Yes D: Yes (sentence) SRI: No
GP: Yes D: No SRI: No
GP: Yes D: No SRI: No

GP: Yes D: No SRI: No
GP: Yes D: No SRI: Yes
GP: Yes D: Yes (sentence) SRI: Yes
GP: Yes D: Yes (sentence) SRI: Yes

Life sentence

10 years of incarceration

2 years of incarceration

2 years of incarceration
3 years of incarceration

1.5 years of incarceration

45 days of incarceration

10 months of incarceration
6 months of incarceration
90 days of incarceration

Continued
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Table I. Continued

Name Gender (age)

Charges

Priors (P): Yes/No

Pretrial detention (PD):

(time)

Guilty plea (GP): Yes/No
Deal (D): Yes/No Self-report
innocence (SRI): Yes/No

Sentence

Non-optimal decision
(+ most accused
in past experiences)

Coerced decision

Pierre Male (53)
Louis Male (58)

Eric Male (50)

Didier Male (51)
Raymond Male (34)

Serge Male (51)
Yves Male (48)
Virginie Female (54)
Damien Male (46)

Theresa Female (53)

Gangsterism

Second degree murder

Dangerous driving,
attempted murder, assault

Sexual assault

Uttering threats, Serious
assaults

Uttering threats, Serious
assaults

Robbery

Drug trafficking (aiding
and abetting)

Serious assaults causing
bodily harm

Extortion, uttering threats,

serious assaults

P: Yes DP: (9 months)
P: Yes DP: (NS)

P: Yes DP: (7 months)

P: No DP: No
P: No DP: No

P: No DP: No

P: Yes DP: (3 days)

P: No DP: (1 month)
P: Yes DP: (11 months)

P: Yes DP: (50 days)

GP: Yes D: Yes (sentence) SRI: No
GP: Yes D: Yes (eligibility for parole)
SRI: No

GP: Yes D: Yes (charges) SRI: Yes

GP: Yes D: Yes (sentence) SRI: Yes
GP: Yes D: Yes (sentence) SRI: Yes

GP: Yes D: Yes (sentence) SRI: Yes
GP: Yes D: No SRI: Yes

G: Yes D: Yes (sentence) SRI: Yes
GP: Yes D: Yes (sentence) SRI: Yes

GP: Yes D: Yes (charges) SRI: Yes

13.5 years of incarceration

Life sentence

1 year of incarceration

2 years of probation

Probation

1.5 years of conditional
sentence

45 days of incarceration
+ 2 years of probation

2 years of conditional
sentence

7 months of incarceration
+ 2 years of probation

9 months of incarceration

NS: not specified.
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and more deeply analyzed. Based on these preliminary analyses, we concluded
that our findings were best presented by using a coercion continuum that ranged
from totally voluntary to totally coerced and made against the accused’s wishes.
Each participant was classified along this continuum, and similarities and differ-
ences between participants in the same “profile” were then explored.

5. Results

Individual participant interviews provided a wide range of accused profiles (sum-
marized in Table II) that differ in terms of the level of coercion experienced.
Although all reported a certain amount of pressure, the effect of this pressure on
their decisions varied. Table II highlights the importance of distinguishing between
the two decisions made by the accused—the decision to plead guilty and the deci-
sion to accept an offer by the Crown—making it possible to look at the level of
coercion exerted in each case. The result is a continuum of coercion. At one end,
the accused describe their plea decision and acceptance of an offer as completely
voluntary, rational, and the result of free and informed reflection. At the other end,
the accused report having had very little control over the situation, resulting in a
coerced plea and coerced acceptance of an offer. Between these two extremes,
individual profiles reflect more nuanced situations, with accused interviewees
referring to incentives or pressure but insisting on the voluntary nature of one of
their decisions. In the “rational decision” profile, the accused argue that even if
pleading guilty went against their initial intention (with some continuing to main-
tain their innocence), the decision to do so was rational because they felt such a
plea would lead to the best resolution of their case (acceptance of an offer was
voluntary because it was considered advantageous). In the third group (non-optimal
decision), while the accused insisted that they were pressured to accept a deal from
the Crown (coerced acceptance of an offer), they acknowledged that the decision
to plead guilty was voluntary.

5.1. Voluntary Decision

The first representative profile is that of accused who described their decision-
making process as voluntary (n = 6/20). These accused stated that they had volun-
tarily chosen to plead guilty. In most cases, evidence against them was very strong
and they had no intention of challenging it in a trial: “Because it didn’t make sense
to fight ... why go to court to fight for something when it’s obvious that it was me
who did it” (]acques).4 For two of these accused, the decision to plead guilty was
further motivated by the fact that they recognized their guilt and wanted to take
responsibility for their actions. These accused had committed sexual offenses and
saw the guilty plea as a way to take responsibility and avoid giving further pain to
the victims by forcing them to go to trial: “For me, my intention was that the vic-
tims wouldn’t have to testify, so that it wouldn't traumatize them” (Luc).

What further distinguishes this group is that they felt that they had chosen
the moment at which they would plead guilty and had made this decision freely.

*  Interviews were conducted in French; quotations have been translated.

https://doi.org/10.1017/cls.2019.33 Published online by Cambridge University Press


https://doi.org/10.1017/cls.2019.33

ssaud Aussanun abpuguied Ag auljuo paysiiand ££'6102°S19/£101°01/61010p//:5dny

Table I1

Coercion continuum

Voluntary decision
Were able to choose

when to enter their plea

Rational decision
Accepted a guilty plea
because of its advantages

Non-optimal decision
Felt pressures to accept a deal but
agreed voluntarily to plead guilty

Coerced decision

Entered a coerced plea

Entered a guilty plea

Accepted an offer

Unequivocal plea (Accused recognized
the essential facts of the accusation)

Informed plea

Low
Voluntary
Voluntary
Yes

Yes

Rational
Voluntary
No

Yes

Voluntary
Coerced
Yes

Partial

High
Coerced
Coerced
No

No
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Most of them were in a position that allowed them to wait for the best
opportunity—they trusted their lawyers to find them the best possible offer. Three
of these accused (Jacques, Alain, and Luc) explained that it was actually their
lawyers who had insisted on the importance of remaining patient, either to wait
for a more sympathetic judge or Crown attorney or to allow them to do more work
on the case:

Once they agreed on a sentence, well then it wasn’t the right judge ... we'll
take the next one ... It’s a cat and mouse game in there. I'm sure he did it
with the best intentions because he did a good job but it’s long. It’s very long.
If I'd gotten my sentence in like the first six months, everything would be
done, I'd be working at home. (Jacques)

For some, such as Jacques and Luc, patience worked to their advantage and
they felt that they had received an interesting offer from the Crown. For others,
such as Alain and Patrick, no agreement could be reached and they eventually
pleaded guilty without a previously established bargain, leaving the sentencing
up to the judge.

In contrast, two accused (Paul and Charles) found themselves in situations
where they experienced a certain amount of pressure to plead guilty quickly in
order to get out of jail or to end the stress associated with long judicial delays.
However, they explained that, due to previous experience with the justice system,
they understood the importance of staying patient:

For sure, at first you want to go to trial because you want to get out ... But
most people, we're ready to wait for the right deal ... At first, they offer you
seven years, then, you do some time [in pretrial detention], you wait a long
time, at a certain point with the right timing with the right judge, then you
can end up with a sentence of two years. (Paul)

According to these two accused, previous experience with both the criminal
world and the justice system resulted in less coerced and more informed
decision-making. For Charles, negotiation was very important: “I did it every
time. I've had thirteen significant sentences and for all thirteen, I worked out
deals” (Charles). Through his contacts in the criminal world, he knew the right
lawyers to approach and had worked with four lawyers: “Depending on the
situation and the conditions in which I was arrested, with whom I was arrested,
I'll choose between lawyers. Because I know that ‘oh him, he’ll work well because
so and so is in such a file”” Even if Charles believed that his lawyers were able to
find him interesting offers, he stayed very involved in his cases and did not hesitate
to give his lawyers explicit instructions or to change lawyers when he thought
the best offer was not satisfactory. His interview suggests that knowledge of both
the criminal and justice system worlds is necessary to be able to evaluate a lawyer’s
work and take action if necessary.

The accused in this profile wanted to plead guilty but resisted pressure to make
such a plea quickly, either because they followed their lawyers’ advice or because
they had had experience with similar situations and had learned the importance of
timing when entering a plea. Their interviews show that pressure does not neces-
sarily lead to an involuntary plea—some accused are able to resist pressure and
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enter their plea at a time that suits them. Personal perspectives are clearly impor-
tant in understanding the voluntary or coerced aspects of a plea.

5.2. Rational Decision

In this profile, we find accused individuals who pleaded guilty against their initial
intention, but who also explained very clearly that the plea was the result of a ratio-
nal decision as they felt it offered certain advantages. These accused share a num-
ber of characteristics with interviewees who said they had been forced to plead
guilty (see fourth profile), the main difference being that the former believe their
decision was made rationally, influenced by “good advice” from their lawyer, and
usually in exchange for an offer that provided a number of advantages. Three
accused who self-reported as innocent but pleaded guilty (Jean, Denis, and
Martin) and one accused who was guilty but believed that he could have been
found innocent in court (Mathieu) are included in this profile. They all explained
that, although their plea bargain was constrained by certain factors, the choice to
enter a guilty plea had been made voluntarily and with full knowledge because of
the advantageous option they were offered.

Denis, for example, has an extensive criminal record (over 300 priors), and
explained that he had already pleaded guilty five or six times to offenses that he
had not committed: “This has often happened to me. You have several charges
against you at once, you go to court for thirty charges. There are four that aren't
yours but, well, at the end of the day you get a good deal” (Denis). He justified his
decision by saying that he felt that the deal was conditional on his acceptance of all
the charges. If he contested some of the charges, he would have lost the sentence
reduction and would have had to wait few months for trial. With his criminal
record, he believed that he had very little hope of winning at a trial and that, in the
end, one or two extra charges would not change much for him. “There are those
who will say, ‘Me, I can't risk losing because I need my clean record’ He'll fight to
the end ... I have so many convictions that it’s not like that’ll change anything to a
new employer” (Denis).

For him, innocents who plead guilty always have a reason to do so: “Nobody’s
going to plead guilty to something if it won’t get him something somewhere ... We
don’t believe in justice anymore ... We try to get the greatest benefit. They try to
incarcerate me for things I didn’t do ... I'll take everything I can for it. It’s a give
and take” (Denis). In the interview, he explained that he had accepted the offer
rationally because he found it interesting and not because he felt coerced to do so:
“If the deal isn’t interesting—for example, three years ago, I definitely would have
contested the charges that aren’t mine” (Denis).

Mathijeu and Jean’s experiences are relatively similar to Denis’s, although
they both pleaded guilty (Mathieu because he was facing “dead time,” Jean
because he realized that the judge would not acquit him) without making a deal
with the Crown, mainly because they were facing an inflexible Crown attorney

® 1t should be noted that defence counsel has a professional obligation not to assist an accused in

pleading guilty if they are not admitting the facts surrounding the accusation. The reference to
“good advice” thus echoes the words and perspectives of the accused.
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and did not like what they had been offered. Both were assisted by lawyers they
trusted and saw as being invested. Since their lawyers had deemed the offer
uninteresting, they reported not having felt any pressure to accept it and could
wait for a situation that seemed favourable (a sympathetic judge for example)
before entering a plea. They both believed that this had led to a positive result
and were not troubled by the fact that it may have involved an unjust process—a
conviction even though they should have or could have been acquitted. For
these two accused, the most important thing was resolving the charges so they
could move on, perhaps supporting Feeley’s (1979) thesis, previously presented,
that “the process is the punishment.”

5.3. Non-Optimal Decision

In this third profile, the accused explained that they had pleaded guilty in a volun-
tary and informed manner—they were knowledgeable about their file, felt the evi-
dence against them was strong, and considered a trial to be useless. Nevertheless,
these interviewees cited a number of elements that had pressured them to accept
an offer that they found acceptable, though not optimal. They explained that, with-
out such pressure, they would have waited for a better offer from the Crown.
Pierre’s case is a good example: he had been arrested as part of a vast police opera-
tion against organized crime and explained that he had taken several weeks to
analyze the evidence in detail, discussed it at length with his lawyer, and came to
the conclusion that a trial would be useless. Pierre is knowledgeable about the
criminal world and has a number of contacts in the justice system. He had
researched the types of sentences handed down for the crimes of which he was
accused and knew what he wanted (a sentence of ten years or less). He had been
ready to wait, to draw out the proceedings, but the Crown had brought charges
against his mother and sister®: “It was a way for the police to make me plead guilty.
The police know ... my mother was eighty-three years old and my sister was a
school crossing guard so neither was involved in drug trafficking or ... they weren't
bandits” (Pierre).

He explained that he didn’t feel right making his family go through the
process—they had to appear in court repeatedly, they were stressed by the
proceedings, and he worried about the consequences it could have for them.
Pierre was clear during his interview—if charges hadn’t been brought against
his family, he would never have agreed to plead guilty, given the Crown’s offer
(thirteen and a half years of incarceration), as his experience and contacts
within the criminal and justice system worlds would have helped him wait for
a more interesting offer.

Numerous accused mentioned this situation of coerced acceptance of offers
when they talked about their diverse experiences with guilty plea bargains. Several
explained that having been in pretrial detention in the past, not having any money
to provide better pay for their lawyer, not having taken enough time to discuss

This tactic recalls what Klein (1976) observed for 15% of his respondents, who pleaded guilty in
exchange for withdrawal of charges against a female relative (Klein refers to this as chivalry).
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their case with the lawyer, or general lack of knowledge about the way the justice
system functions had led them to accept offers that turned out to be of little value.
Many stated that experience with the law and its proceedings eventually made
them better able to evaluate the offers proposed, as well as to resist pressure from
the system and its actors to accept an offer.

5.4. Coerced Decision

At the other end of the profile continuum, we find eight accused ” who consider
their plea decision was coerced. These individuals explained that, although they
considered themselves innocent and had always wanted to plead not guilty, at a
certain point they found themselves in a situation where they felt that pleading
guilty was the only option. They felt overwhelmed by events and proceedings, and
believed that their decisions were not made voluntarily. The following quotation
from Raymond illustrates their state of mind:

I don’t think I made a very free choice because I didn’t have all the informa-
tion to make the decision, to be fully informed. Then, the conditions, for me
personally [he was depressed at that time and consuming a lot of alcohol]
and financially, and the way everything was presented to me, also did not
allow me access to all the options. (Raymond)

The accused in this group share six characteristics. First, they believe they are
innocent of the charges® and should never have been charged. Second, the out-
come of going to trial was uncertain, making it difficult for them to assess the risk
of conviction. Third, they were exhausted and stressed by the process, the large
amount of time required for the judicial procedure and wanted a rapid resolution
of their case: “It isn't a free decision ... for me it was too heavy. I had to lift the
weight from my back ... I always had to appear in court, in front of the judge, the
lawyers, you lose your job, two to three hours, no, no, no, it was too much” (Didier).
Fourth, none of these accused were facing any time in prison after a guilty plea. It
is possible that this led their lawyers to underestimate the consequences of such a
plea. For instance, Raymond’s lawyer advised him to plead guilty to offenses he
maintained he hadn’t committed in exchange for conditional discharge. In Canada,
conditional or absolute discharge is generally seen as a clemency measure, as it
avoids a conviction and the associated criminal record’. However, Raymond was
later accused of breaking the conditions of his discharge and then faced numerous

Since half the sample was recruited on the basis that they had pleaded guilty while considering
themselves innocent, the number of accused in this group is undoubtedly higher than it would be
if this criterion had not been used.

Eric recognized his guilt in one charge against him (dangerous driving), while insisting he was
innocent of the others (attempted murder and assault). The other accused in this group claimed
to be innocent of all charges brought against them.

Conditional and absolute discharges are defined in s 730 of the Criminal Code : 1) Where an
accused, other than an organization, pleads guilty to or is found guilty of an offence, other than an
offence for which a minimum punishment is prescribed by law or an offence punishable by
imprisonment for fourteen years or for life, the court before which the accused appears may; if it
considers it to be in the best interests of the accused and not contrary to the public interest, instead
of convicting the accused, by order direct that the accused be discharged absolutely or on the
conditions prescribed in a probation order made under subsection 731(2).
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consequences (depression, new charges, etc.). For him, this plea was the beginning
of more trouble with the criminal justice system.

Fifth, the accused in this profile all believed that their pleas were not
informed. The interviews suggest that the lack of information involved elements
in the plea bargain itself (for instance, Theresa unknowingly pleaded guilty to a
robbery that she insisted she had not committed—she thought she was pleading
guilty only to a charge of extortion), its consequences (Didier explained that no
one had warned him that he would no longer be able to travel to the United
States once he had a criminal record), and the sentence or the conditions
imposed (Serge said he would never have pleaded guilty if he had known what a
conditional sentence actually consisted of—he was under house arrest for the
first nine months). In Damien’s case, the Crown attorney surprised Damien by
requesting two years of probation, in addition to the agreed-upon joint sentenc-
ing submission that he be sentenced to time served. Damien insisted that he
would never have pleaded guilty if he had known that the Crown was going to
make this recommendation. The lack of information can also involve legal pro-
ceedings. Two accused explained that they had pleaded guilty the morning of
the trial to avoid being represented by a lawyer they did not trust. They said that
not only did they not know that they could switch lawyers, they also thought that
they could easily appeal the decision later. They quickly realized that appeal pro-
cedures for a guilty plea are complicated, expensive, and uncertain. For some
accused, this lack of information was due to their lawyer’s incompetence or lack
of investment in the case, while others cited dishonesty. Theresa, for example,
remained convinced that her lawyer had taken advantage of her weakness at the
time and her lack of understanding of the process in order to make her unwit-
tingly enter a plea of guilty to a charge that she categorically denied. All the
accused insisted that they would not have pleaded guilty or accepted the deal if
they had had more information (the second criteria established in R v Wong
2018 for withdrawal of a plea).

Finally, and most importantly, people in this group felt poorly represented by
their lawyers. They believed that their lawyers were not knowledgeable about their
cases, did not make an effort to do a good job defending them, and were generally
not invested in the situation. “He [the lawyer] didn’t do what he said. When we
would meet, he told me great things, that he would check on what I asked him ...
but in the end: ‘Oh I wasn’t able to reach that person, I don’'t know if he’s going to
be able to come.” (Damien)

During the interview, Eric explained that he was convinced that his lawyer’s
lack of involvement was due to his inability to pay her more than what she was
receiving from legal aid. According to him, his lawyer intentionally extended the
process in the hope that he would offer her more money.

She told me: ‘Listen, we've been waiting for the trial for a while, you call me
pretty often. I work as a legal aid and I have many cases, and I'm limited in
the amount of time I can dedicate to you. Basically, I receive one payment to
represent you, for everything ... And, we've already spoken, I don’t know
how many times. So, that told me clearly that her effort was dependent on
the income. (Eric)

https://doi.org/10.1017/cls.2019.33 Published online by Cambridge University Press


https://doi.org/10.1017/cls.2019.33

472 Chloé Leclerc and Elsa Euvrard

His perspective is supported by Theresa: “I said: ‘Well no, I'm not pleading guilty
to robbery, I'm not guilty’ But he [the lawyer] told me: ‘If you think I'm going to
trial on legal aid, you're seriously kidding yourself™ (Theresa).

Many accused said that they resented the strong pressure from their lawyers to
enter a guilty plea. Four of them found themselves being pressured by their
lawyers to plead guilty on the morning of the trial: “I felt stuck, because
I don’t know the law. I found myself [facing a guilty plea] on the day of the
trial, it was never discussed before” (Raymond). All four told the same story:
they arrived on the morning of the trial, thinking that they would plead not
guilty. Their lawyer then announced that a witness had or had not shown up,
that the risk of conviction was greater than expected, and that they had a very
interesting offer from the Crown: “My lawyer had promised: ‘Don’t worry, I'll
get you out of this’ ... When we got to the trial, my lawyer told me, ‘T can’t do
anything for you ‘cause you have past robberies and then the judicial proce-
dures lasted two and a half years ... Plead guilty, I'll get you detention on
weekends” (Yves).

These accused all ended up entering a guilty plea because they felt that it was
their only option at the time. Serge’s case exemplifies this type of situation.
During their first meeting, his lawyer asked him to briefly summarize his story,
and he described it as his ex-partner accusing him of assault and of uttering
death threats. The lawyer never read his file and they did not meet again before
the trial. The day of the trial, the lawyer explained to him that his ex-partner had
filed new charges against him and that it would be better for him to plead guilty
to the initial charges because otherwise the Crown would add the new charges to
the case. In his interview, Serge explained that he had felt coerced to plead
guilty—if he had not, he was afraid that there would be a trial and, as he would
still have been represented by the same lawyer, whom he considered incompe-
tent, he thought he might be convicted of all charges. The lawyer explained to
him that he could ask for a different lawyer but that judges rarely accepted these
requests on the morning of the trial. The accused believed him as he did not
know the process.

Certain accused, such as Didier and Serge, felt that their lawyers had taken
advantage of their fatigue and unhappiness over the delayed proceedings to make
them plead guilty. Didier said: “I say I was forced by my lawyer. It’s like she was
tired too ... She saw that I wasn’t happy ... she told me, ‘If you want it to be over,
you'll have to plead guilty” (Didier). And Serge explained: “They want to go to
court to get the remuneration, and when they see that you're tired [...] well then
they [make you an offer]” (Serge).

For others, such as Raymond or Yves, pressure from their lawyers was
much more direct. Raymond’s lawyer threatened to give up the case if he con-
tinued to insist on pleading not guilty, while Yves said: “I didn’t want to plead
guilty. The judge told me ‘Are you pleading guilty?” four times. My lawyer
rushed me, he said, ‘Say guilty, damn it. Get it over with That’s why I pleaded
guilty” (Yves).

Although the accused in this profile mention similar pressures, we also
found pressures that were cited only in a limited number of cases but greatly
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affected decision making and accused individuals’ impressions of having been
coerced to plead guilty. The financial cost of going to trial was an important
constraint for Theresa and Jean, and pretrial detention or having to do “dead
time'?” was also brought up by some of the accused (see Euvrard and Leclerc
2017).

All the accused in this group shared a number of characteristics, but their self-
reported innocence and lack of information are important since they provide sup-
port for legal questions regarding the validity of the plea. Their perception of
“ineffectiveness of counsel” is also important since it may have exacerbated the
stress of the procedures as well as increasing lack of information and inability to
anticipate the outcome of a trial.

6. Discussion and conclusion

The four profiles highlight the need to distinguish between two decision-making
acts—the decision to plead guilty and the decision to accept or not accept an
offer from the Crown. This distinction recalls Emmelman’s (1996) proposal
that plea bargaining should be analyzed as a process that involves several dif-
ferent evaluations and decisions, rather than only one decision made at a spe-
cific time.

The concept of a coercion continuum is useful here as it accommodates the
idea that some decisions may have been made voluntarily while others may have
been influenced by varying kinds of incentives (see Brunk 1979, 533 for a discus-
sion of the different “kind[s], or perhaps levels, of inducements”). Certain inter-
viewees felt that both decisions had been voluntary (voluntary decision), while
others, such as Pierre, felt that the plea had been voluntarily chosen but acceptance
of the offer had been coerced (not optimal decision). Still others, such as Martin,
felt that they had been coerced in their decision to plead guilty but the choice of
which offer to accept had been voluntary and rational (rational decision). Finally,
at the other end of the continuum, several accused considered that both decisions
had been made under constraints and were out of their control (coerced decision).
If we want to ensure that pleas are made voluntarily, we must consider the ability
both to decide on the plea (guilty or not guilty) and to accept or reject offers from
the Crown.

6.1. The Ability to Decide on a Plea

This article identifies a number of constraints on accused individuals that could
have coerced them to plead guilty even though they considered themselves inno-
cent. Based on these constraints, a number of things could be done to avoid false
guilty plea. First, the justice system should more quickly identify accused persons
who are facing “dead time” so that these individuals (such as Mathieu, Eric, and
Martin in our sample) do not find themselves in a situation where it is more

10 . . . . . .
For the interviewees, dead time refers to unnecessary incarceration, either because the sentence

the accused will get does not merit imprisonment, because the time spent on remand would be the
same (or less) than the sentence imposed for the crime committed.
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rational for them to plead guilty to an infraction they did not commit than to
remain in detention.

Second, defence lawyers need to be more involved. As Eric and Theresa
pointed out, legal aid or arrangements between legal aid and privately practicing
lawyers are not sufficiently financially rewarding to encourage lawyers to become
invested in cases or to assure a complete and full defence (a point also raised by
McConville et al. 1994 in Britain or Weitzer 1996, 313, in the United States). This
situation leads some lawyers to specialize in entering guilty pleas. These “volume”
lawyers take advantage of the legal aid payment structure by taking on a large
number of accused individuals who plead guilty, a process more profitable than
taking a case to trial. As the number of cases they deal with every day is large
(some work on up to fifty files per day), they cannot invest the time necessary to
determine whether trial or negotiation would be more appropriate for a particu-
lar client. They also have little time to discuss client expectations, which often
leads to situations where the accused are forced to make a rapid decision with-
out the time or information necessary to properly assess their different options
(as was the case for most of those in the coerced decision-making group in our
sample). This situation contributes greatly to accused dissatisfaction with the
process and leads some accused to believe that their decision was coerced. Such
lawyers also tarnish the reputation of the entire profession, as most accused
individuals associated them with corrupt practices. Some changes to the legal
aid payment structure would clearly allow better representation of the accused
and could prevent trial from becoming a luxury that only a small number of
accused individuals or lawyers can afford. Penalizing lawyers who do not offer a
minimum level of service could also help strengthen the quality of the defence
and ensure fairer treatment of the accused.

Third, as we cannot be sure that the accused are being provided with a full
and complete defence, judges should be particularly vigilant in circumstances
that might lead to invalid pleas. Since 2002, s 606 (1.1) of the Canadian Criminal
Code has required that judges ensure that the plea is voluntary, but most scholars
question the ability of the plea inquiry to protect accused individuals from enter-
ing pleas against their will (see Bowers 2008 and Brockman 2010, 131-134). Our
results suggest that judges should pay more attention to the plea inquiry when
confronted with an accused who enters a guilty plea shortly before the trial begins
(such as Raymond, Yves, Serge, and Virginie in our sample). This is of particular
importance in cases where the accused is not facing jail time (respondents in the
coerced decision-making group). As suggested by Cook (2001, 639), the plea
inquiry should include greater participation by the accused. Instead of asking
closed-end questions, such as “Do you make this plea voluntarily?” or “Do you
understand the nature and the consequences of the plea?,” judges could ask the
accused to explain their understanding of the charge, the plea terms, or the associ-
ated penal consequences. Judges can also help reduce false guilty pleas by inform-
ing accused people of their rights (for example, that they can change lawyers if
there is a disagreement about how the case should be resolved) and the conse-
quences of their plea (the effect of prior convictions is of particular importance in
cases where an accused is not sent to prison).

https://doi.org/10.1017/cls.2019.33 Published online by Cambridge University Press


https://doi.org/10.1017/cls.2019.33

Pleading Guilty: A Voluntary or Coerced Decision? 475
6.2. The Decision to Accept an Offer

This article also sheds light on the elements that can lead an accused to believe he
or she is constrained to accept an offer. Many of the problems cited by the accused
in our study with regard to the process of plea bargaining appear to stem from a
lack of knowledge or understanding of the justice system and its rules and proce-
dures (see all accused in the coerced decision making category as well as Mathieu).
Our results show that contact with a good defence lawyer, who provides legal
knowledge, and the accused’s previous experience with the law, which provides
experiential knowledge, are important variables in explaining why two accused
individuals, in similar circumstances, do not necessarily experience or react to the
same pressures in the same way. Contact with the justice system or its actors pro-
vided guidelines and knowledge that allowed the accused to better assess the con-
sequences of their plea, the offer made by the Crown, and the work of their counsel.
Since there are no formal and public sentencing guidelines in Canada and negotia-
tion takes place behind closed doors, accused individuals have very little objective
information to rely on, other than advice from their lawyer. As Ericson and
Baranek (1982, 27) point out “the only real option was to have faith [in their
lawyer] or to give up” Our results suggest that some accused individuals do not
have the information or time to adequately evaluate the offer from the Crown. In
order to avoid the problems associated with lack of knowledge and the difficulty of
obtaining information other than that provided by their lawyer, the justice system
should encourage the formalization and transparency of negotiations. Two options
are generally considered to achieve this end.

First, “rapid settlement offers,” in which Crown attorneys provide a written
sentencing recommendation with the assurance that it is the best possible
offer, could pave the way for initiatives that promote greater transparency in
negotiations and in the work of Crown attorneys. Knowledge of the charges the
Crown plans to enter and of the sentencing recommendations that would be made
with or without a guilty plea would make it easier to prevent overcharging'’,
(which was potentially problematic for Pierre and Denis). It would also pro-
vide some control over the extent of the sentencing discount, which would
ensure that the sentence suggested as the possible result of a trial is not unre-
alistic or so onerous that it induces a coerced guilty plea. Interview excerpts
suggest that some accused individuals were informed that the sentence
imposed at trial could be heavy (see Paul, for example, where it was suggested
that a trial sentence might be seven years but who ended up with two years
after a guilty plea, or Eric, whose lawyer suggested that a plea bargain could
result in a fine as opposed to a possible four years of prison after a). Such infor-
mation, realistic or not, can clearly lead to situations where it seems hazardous
to refuse a particular deal.

The practice of overcharging is defined as charging the accused with every charge that is legally
possible, even when it is evident that conviction on some of the counts is unlikely or unnecessary.
This practice has been documented in Canada by Klein (1976) and Ericson and Baranek (1982),
but a recent study (Euvrard & Leclerc 2015) confirms that it is still used by some Crown attorneys
to increase their bargaining power during negotiations.
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Second, some countries have adopted a system of predetermined sentenc-
ing discounts associated with a guilty plea. In England, for example, the judge
must decide on a sentence after considering all the aggravating and mitigating
factors and then apply a systematic reduction for a guilty plea. In most such
systems, the extent of the reduction is a function of the time when the plea is
entered: one third off for a plea entered at the first reasonable opportunity, one
quarter or one fifth off for a plea entered prior to trial, and one tenth for a plea
entered during trial. This has the advantage of fixing the “waiver rewards” (see
Lippke 2011 for a discussion on the distinction between trial penalties and
waiver rewards) and ensuring that it is not so important that it can lead to a
coerced plea. It also ensures that the “deal: is not a function of the quality of
the legal representation available to the accused or their ability to pay for such
representation (a view shared by an important number of our respondents but
shown in this paper in excerpts from Charles and Eric). This practice is also
intended to encourage an early plea, which benefits the accused (see all respon-
dents in the coerced group but also Mathieu and Jean), the justice system,
which saves time and resources, and the victim(s), who can now focus on heal-
ing. In summary, transparency and accountability in negotiations would
clearly improve accused individuals’ ability to gather the relevant information
that would allow them to voluntarily decide to enter a plea and accept an offer.
It would promote greater equity between those involved in the negotiations
and would help ensure that the benefits of the plea are real but not so impor-
tant that they induce a false guilty plea or penalize accused individuals who
choose to benefit from their right to a trial.

The results of our work suggest that, while various pressures are almost inevi-
table during the plea bargaining process, they do not always have a harmful effect
on the accused. Some aspects of these pressures, however, seem to increase the
possibility that the accused will feel that their decision to plead guilty or accept an
offer has been coerced. Access to an effective defence, sensitivity to the accused’s
reluctance to plead guilty, and taking the time to explain the charges and the con-
sequences of pleading guilty would undoubtedly reduce the number of coerced
guilty pleas. Changes to the legal aid payment structure would contribute to better
representation and could also prevent trial from becoming a luxury that only a
small number of accused or lawyers can afford. Finally, greater transparency in the
negotiations would not only contribute to the accused’s feeling that they have been
treated fairly when they accept an offer but could also ensure that the gain from
pleading guilty is not so large that it becomes irrational not to accept it, even for a
non-guilty person.
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