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Abstract

This article examines the creation of the International Solar Alliance (ISA), a new inter-
national organization led by India and backed primarily by developing countries. Official
documents and wide-ranging interviews offer insights into the treaty-making process. Using
a political economy approach to the study of international law, the article analyzes politico-
legal issues associated with the creation of the ISA. The legal form of the ISA is best described
as ‘soft law in a hard shell’: it uses the legal infrastructure of a treaty while relying on the social
structure of participating actors for its future implementation. Empirical evidence suggests
that three factors explain the treaty structure of the ISA: India’s leadership role in the
treaty-making process, the early involvement of non-state actors, and the preference of devel-
oping countries for legal form. Ultimately, the case illustrates India’s shift towards a leader-
ship role in climate change governance, and the steady emergence of non-state actors in
driving climate action.

Keywords: Climate change, Solar energy, International Solar Alliance, Treaty making,
Political economy, India

1. INTRODUCTION

In 2017 the United States (US) sent political shock waves around the world by announ-
cing its intention to withdraw from the 2015 Paris Agreement.' Even as multilateral cli-
mate negotiations were weakening, by the end of the year a new treaty-based
international organization created and led by India — the International Solar Alliance
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Paris (France), 12 Dec. 20135, in force 4 Nov. 2016 available at: http:/unfccc.int/paris_agreement/items/
9485.php.
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(ISA) — became a legal entity. On 30 November 2015, on the sidelines of the United
Nations Framework Convention on Climate Change (UNFCCC)* Conference of the
Parties (COP) in Paris (France), India and France jointly launched the ISA to boost
solar energy in developing countries.®> An alliance of 120 countries came together on
the basis of a shared understanding that developing countries need technology, capacity
building, and public finance to take solar energy to scale. By late 2016, a little less than a
year after the initial announcement, the Ministry of External Affairs (MEA) of the
Government of India — India’s foreign ministry — opened the Framework Agreement
on the Establishment of the International Solar Alliance (ISA Framework Agreement)
for ratification.* On 6 December 2017, upon the submission of instruments of ratifica-
tion by 15 countries, the ISA formally entered into force and acquired the status of a
treaty-based international organization.

Motivated by the absence of any specific international body to address global solar
deployment, India conceived of the ISA as a coalition of countries rich in solar resources
which could address energy needs and provide a platform for collaboration to close
identified gaps in solar deployment.’ It was envisaged as a partnership organization
consisting of countries located between the Tropic of Cancer and the Tropic
of Capricorn. These developing, solar-rich countries have poor energy access,
abundant sunshine and large agrarian populations, and face major gaps in solar
manufacturing.®

The ISA marks the first instance in which the treaty-making process was led by India
and backed primarily by poor and developing countries in Asia and Africa. Because
developing countries have typically not been at the forefront of international
treaty making, the creation of the ISA invites empirical investigation and analysis.
The ISA also witnessed an unusually quick ratification process: it took 386 days to
enter into force from the day it was opened for signature.” India’s leading role in the
launch and operationalization of the ISA demonstrates how local interests and
concerns, such as scaling up domestic renewable energy targets, become intertwined
with international, transnational, and regional interests, such as making solar energy
affordable for the poor in all ISA member countries. Going forward, the ISA
could have geopolitical implications as developing countries, or solar-rich countries,

2 New York, NY (US), 9 May 1992, in force 21 Mar. 1994, available at: https:/unfccc.int/resource/docs/
convkp/conveng.pdf.

3 UNFCCC Secretariat, ‘International Solar Energy Alliance Launched at COP21’, 30 Nov. 2015, available
at: http:/newsroom.unfccc.int/clean-energy/international-solar-energy-alliance-launched-at-cop2 1.

* Marrakesh (Morocco), 15 Nov. 2016, in force 6 Dec. 2017, available at: https:/isolaralliance.org/about/
framework-agreement.

ISA, “Working Paper on International Solar Alliance and List of Prospective Members’, 20135, available
at: https:/isolaralliance.org/media/press-release.

¢ Ibid.

Compare this with similarly situated international organizations: the UNFCCC took 655 days to enter
into force and the International Renewable Energy Agency (IRENA) took 528 days to become
operational.
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attempt to recalibrate global rules for solar energy deployment based on their specific
needs.

With the growing focus on empirical legal research,® scholars have called for
additional study of the conditions under which international law is produced,
including the actors and mechanisms involved.” According to Ginsburg and Shaffer,
there are ‘relatively few ethnographies of international law and organizations’,'’ and
there is a need to investigate each step of the international legal process.'’ The focus
of this article, therefore, is on the question of how international law is produced.
Using a case study approach, the article explores the creation of the ISA as a
treaty-based international organization. Raising these questions is useful for
understanding the creation of international agreements, especially when steered by a
developing country. As such, the article illuminates India’s role in constructing
international law."?

The organization of this article is as follows. Section 2 presents the methodology, fol-
lowed in Section 3 by a brief background to the ISA, its governance structure, and the
scope of its activities. Section 4 sets up the theoretical framework underlying the arti-
cle’s main analysis of the political economy of international treaty making. Section 5
unpacks the treaty-making process of the ISA and explains the key empirical findings
of this research. Section 6 concludes.

2. METHODOLOGY

This article integrates document analysis and qualitative interviews to reveal the social
and political life of the main legal text of the ISA, the Framework Agreement.'* In doing
so, the article relies on the proceedings of the meetings of the International Steering

8 P. Cane & H.M. Kritzer (eds), The Oxford Handbook of Empirical Legal Research (Oxford University
Press, 2010).

? T. Ginsburg & G. Shaffer, ‘How Does International Law Work?’, in P. Cane & H.M. Kritzer (eds), The
Oxford Handbook of Empirical Legal Research (Oxford University Press, 2010), pp. 753-84, at 756.
Ginsberg and Shaffer stress the importance of qualitative research in international law, especially to
uncover the mechanisms and key actors involved, and identify three overarching questions for empirical
legal research: (i) why international law is produced and invoked, focusing on the role of law in facilitating
international cooperation; (ii) how international law is produced, focusing on the actors, institutions,
mechanisms and processes involved in such production; (iii) how and under what conditions inter-
national law matters, in terms of affecting domestic law, the behaviour of states and other relevant actors.

10 Ibid., p. 781.

Ibid., p. 756; see also B. Simmons, Mobilizing for Human Rights: International Law in Domestic Politics
(Cambridge University Press, 2009).

Recent scholarship on India’s foreign policy suggests that India is moving from being a ‘rule taker’ to a
‘rule maker’, especially in the context of global climate change, energy, and trade governance. See gener-
ally W.P.S. Sidhu, P.B. Mehta & B. Jones (eds), Shaping the Emerging World: India and the Multilateral
Order (Brookings Institution Press, 2013); T. Debiel & H. Wulf, ‘More than a Rule Taker: The Indian
Way of Multilateralism’, in M. Hansel, R. Khan & M. Levaillant (eds), Theorizing Indian Foreign
Policy (Routledge, 2017), pp. 49-68; N.K. Dubash, ‘From Norm Taker to Norm Maker? Indian
Energy Governance in Global Context” (2011) 2(s1) Global Policy, pp. 66-79; K. Hopewell,
‘Recalcitrant Spoiler? Contesting Dominant Accounts of India’s Role in Global Trade Governance’
(2018) 39(3) Third World Quarterly, pp. 577-93.

13 N. 4 above.
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Committee (ISC) and the Interim Administrative Cell (IAC) of the ISA, as well as elite
stakeholder interviews. The time period of the analysis runs from mid-2014 (the early
inception of the ISA) until March 2018 (the ISA’s Founding Conference). The proceed-
ings of all these meetings have been captured in detailed reports which are available to
the public on the official ISA website.'* I conducted a qualitative content analysis of
these documents in order to understand the official narrative describing the creation
of the ISA."°

I complemented the document analysis with semi-structured interviews in order to
understand how key stakeholders viewed the creation of the ISA. When selecting
individuals for interviews, I used a non-random purposive sampling technique and
strove for a range of stakeholders across the policymaking spectrum so as to offer
a cross-sectional analysis. The interviews were aimed to elicit the professional and
expert opinions of relevant stakeholders in India who were closely involved in the
treaty-making process.'® The list of interviewees includes: (i) senior officials of the
ISA; (ii) diplomats, in this case officers from the Indian Foreign Services (IFS), includ-
ing two former Foreign Secretaries of India; (iii) bureaucratic officers of the Indian
Administrative Services (IAS); (iv) senior-level members of think tanks and non-
governmental organizations (NGOs); (v) members of the private sector, industry,
and media; and (vi) other foreign diplomats and officials.'” The Indian government
officials whom I interviewed have held key positions in various ministries: the MEA,
the Ministry of Environment, Forests and Climate Change (MEFCC), the Ministry of
New and Renewable Energy (MNRE), and the Prime Minister’s Office. I conducted
a total of 21 interviews between July and September 2018 and between June and
August 2019."

This two-pronged methodological approach offers several advantages. Firstly,
document analysis allows a deep and contextualized understanding of the official
process that led to the establishment of the ISA. Secondly, stakeholder interviews
provide an additional layer of granularity in understanding what happened behind
the scenes. A significant limitation of this research is the risk of bias associated
with interviews conducted primarily with Indian stakeholders. At the same time,
since one focus of my research is to understand India’s role in international rule-
making, the perspectives offered by key Indian officials and stakeholders are
invaluable. Additionally, the interviewees include both French and American

ISA, ‘Steering Committees’, available at: https:/isolaralliance.org/about/steering-committees.

15" There were 6 meetings of the ISC between Dec. 2015 and Feb. 2018, and 8 meetings of the IAC between
Feb. 2016 and Mar. 2017. I coded the documents using keywords ‘motivation’, ‘objectives’, ‘activities’,
‘partners’, and ‘treaty text’. More information is on file with the author.

The interview questions were based on a protocol prepared in advance and focused on four main frames:
‘Initiation’, ‘Membership’, ‘Treaty Form’, and ‘Location’. The interviews were conducted after approval
of Institutional Review Board (IRB) Protocol by Stanford University’s Research Compliance Office.

I interviewed a French diplomat and a former US official for this research.

All interviewees were promised anonymity. To quote them, I identify them by a general description of
their role. Of the total interviews, 14 interviews were conducted face to face in New Delhi (India),
while the remaining were conducted over phone or Skype. More information is on file with the author.
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officials who provide an outsider’s viewpoint on India’s efforts. The document
analysis provided additional insights into the opinions of key stakeholders from
countries other than India, thereby providing a more comprehensive view of the
overall process.

3. BACKGROUND TO THE INTERNATIONAL SOLAR ALLIANCE

On 30 November 20135, during the United Nations (UN) climate talks in Paris, the ISA
was launched as a joint initiative of India and France to boost solar energy in develop-
ing countries. India and France issued a declaration with the stated objectives of redu-
cing the costs of finance and technology for the deployment of solar energy,
formulating financial instruments and mobilizing investment in solar power generation,
and paving the way for good technologies for solar generation and storage.'” The ISA
was proposed as a multi-country partnership organization with membership from
countries rich in solar resources between the two tropics.”’ Two provisional bodies
played a critical role in shaping the contours of the ISA: the ISC and the IAC.

The ISC was created to provide ‘necessary guidance, direction and advice’ to estab-
lish the alliance, and it was kept open to interested countries.>! The first meeting of the
ISC was held on 1 December 20135, the day after the launch event. The major ideas and
opinions to emerge from the inaugural meeting were that the ISA should (i) find a niche
for itself, (ii) avoid duplication of efforts, (iii) undertake tangible projects and pro-
grammes over time, and (iv) leverage and promote private sector involvement.*?
These ideas formed the guiding principles for the work of the ISC between December
2015 and February 2018.%°

Another key decision to emerge from the inaugural ISC meeting was the formation of
the IAC, with an overarching aim to facilitate the establishment of the ISA and ensure its
transformation from a de facto to de jure body — a legal, intergovernmental organiza-
tion.”* The IAC was set up within the MNRE of the Indian government and was
responsible for the interim management of the ISA.** The IAC mandate was to (i) final-
ize the Framework Agreement in consultation with member countries; (ii) initiate
action for implementing activities from India’s contribution to the ISA; (iii) engage in

See Declaration on the Occasion to Launch the International Solar Alliance of Countries Dedicated to the

Promotion of Solar Energy’, in UNFCCC Secretariat, n. 3 above.

20 ISA, n. 5 above.

21 UNFCCC Secretariat, n. 3 above.

22 ISA, ‘Report of the First Meeting of the International Steering Committee’, 1 Dec. 2015, available at:

https:/isolaralliance.org/about/steering-committees (First ISC Meeting).

There were 6 ISC meetings, each attended by representatives from participant countries and observer

organizations. The work of the ISC was completed at its final meeting on 20 Feb. 2018, a few weeks

prior to the ISA’s Founding Conference in Mar. 2018.

2% Government of India, Ministry of New and Renewable Energy (MNRE), 1/1/2015-EFM, ‘Office
Memorandum, Constitution of the Interim Administrative Cell of the International Solar Alliance to
Facilitate Establishment of ISA from de facto to de jure Status’, 29 Jan. 2016, available at: https:/isolar-
alliance.org/uploads/docs/651071a266b65ee1828313b7f009c4.pdf.

25 T
Ibid.

23
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discussions with institutions and international organizations, and explore prospects for
collaboration; and (iv) firm up an action plan for the ISA in consultation with member
countries.”® The IAC remained in operation for a little over a year, with a total of eight
meetings between February 2016 and March 2017, and then ceased to exist once the
ISA entered into legal force.”” Meetings were attended by members of the IAC,*® repre-
sentatives of other countries and special invitees, which included representatives from
multilateral organizations, NGOs, financial institutions, and the private sector.

On 15 November 2016, about a year after the launch of the ISA, the Government of
India opened the Framework Agreement for signature during the UNFCCC Conference
in Marrakesh (Morocco). The ISA identified and invited 121 prospective member coun-
tries (UN members located between the Tropics of Cancer and Capricorn) to join the
ISA by signing and ratifying the Framework Agreement. On 6 December 2017, 30
days after submission of the instruments of ratification by 15 countries, the
Framework Agreement formally entered into force and the ISA acquired the status
of an international organization.>” At the time of writing the ISA has 86 signatory coun-
tries, and 68 member countries have signed and ratified the Framework Agreement.*°

The Framework Agreement has a total of 14 articles. ISA members take coordinated
actions through its work programmes and voluntary activities, which are aimed at
better harmonizing and aggregating demand for, inter alia, solar finance, solar
technologies, innovation, research and development, and capacity building.>' While

membership is open to countries lying fully or partially between the two tropics, UN
member states located beyond the tropics can also join the ISA as ‘partner countries’.*?

Other regional or international organizations that have the potential to help the ISA in

26 ISA, ‘Report of the First Meeting of the Interim Administrative Cell of the International Solar Alliance’,

10 Feb. 2016, available at: https:/isolaralliance.org/about/steering-committees (First IAC Meeting).
The IAC was re-designated as the Interim Secretariat of the ISA in the 6™ IAC meeting; see ISA, ‘Report of
the Sixth Meeting of the Interim Administrative Cell of the International Solar Alliance’, 14 June 2016,
p- 4, available at: https:/isolaralliance.org/about/steering-committees (Sixth IAC Meeting); Government
of India, n. 24 above.

The core membership of the IAC consisted of the Chairman (Secretary, MNRE) and the Convener
(P.C. Maithani, Director, MNRE). Other members of the IAC were the nominated representatives
from the Ministry of External Affairs (MEA), Ministry of Environment, Forests and Climate Change
(MEFCC), Ministry of Finance, Solar Energy Corporation of India Ltd (SECI), National Institute of
Solar Energy, National Institute of Wind Energy, National Institute of Bio-Energy, and the Indian
Renewable Energy Development Agency Ltd (IREDA).

Press Information Bureau, ‘ISA to Become a Treaty-based International Intergovernmental Organization
Tomorrow’, 5 Dec. 2017, available at: http:/pib.nic.in/newsite/PrintRelease.aspx?relid=174097.

ISA, ‘ISA Prospective Member Countries’, available at: http:/isolaralliance.org/MemberCont.aspx.
Currently, the Framework Agreement has been ratified by 68 countries including Algeria, Australia,
Bangladesh, Benin, Burkina Faso, Burundi, Cambodia, Cape Verde, Chad, Comoros, Congo, Cote
d’Ivoire, Cuba, Djibouti, Dominica, Egypt, El Salvador, Equatorial Guinea, Ethiopia, Fiji, France,
Gabon, Gambia, Ghana, Grenada, Guinea, Guyana, Haiti, India, Jamaica, Japan, Kiribati,
Madagascar, Malawi, Maldives, Mali, Mauritius, Mozambique, Myanmar, Namibia, Nauru, the
Netherlands, Niger, Nigeria, Papua New Guinea, Peru, Rwanda, Samoa, Sao Tome and Principe,
Saudi Arabia, Senegal, Seychelles, Somalia, South Sudan, Sri Lanka, St Lucia, Sudan, Suriname,
Tanzania, Togo, Tonga, Trinidad and Tobago, Tuvalu, Uganda, United Arab Emirates, United
Kingdom, Vanuatu, and Venezuela.

Framework Agreement, Art. II, ‘Guiding Principles’.

Framework Agreement, Art. VII, ‘Member and Partner Country Status’.

27

28

29

30

31
32

https://doi.org/10.1017/52047102520000400 Published online by Cambridge University Press


https://isolaralliance.org/about/steering-committees
https://isolaralliance.org/about/steering-committees
https://isolaralliance.org/about/steering-committees
https://isolaralliance.org/about/steering-committees
http://pib.nic.in/newsite/PrintRelease.aspx?relid=174097
http://pib.nic.in/newsite/PrintRelease.aspx?relid=174097
http://isolaralliance.org/MemberCont.aspx
http://isolaralliance.org/MemberCont.aspx
https://doi.org/10.1017/S2047102520000400

Vyoma Jha 523

achieving its objectives can join as a ‘partner organization’.>> The UN, including its
organs, is identified as a ‘strategic partner’ of the ISA.>*

Going forward, the seat of the ISA will be in India.*® Its governance structure will
consist of an Assembly and a Secretariat.’® The Government of India will support
the ISA by hosting its Secretariat for an initial period of five years; thereafter it is
expected to generate its own resources and become a self-financing entity.>” The first
Assembly of the ISA was held on 3 October 2018 in New Delhi (India).*® Section 5
of this article details the timeline of the creation of the ISA, which includes develop-
ments that emerged from the meetings of the ISC and IAC (see Figure 1 below for a
snapshot of the timeline).”

One of the stated goals of the ISA is to reduce the costs of finance and technology for
immediate solar energy deployment.*’ Interestingly, however, the Framework
Agreement imposes no targets or legally binding obligations on member countries
for either financial or technology transfers. Instead, the ISA aims to be a facilitator of
technology, knowledge, and finance.*! The ISA’s collaborations with various trans-
national actors appear mainly to leverage the technical expertise, financial capacity,
and global networks of its partner organizations in order to scale up solar energy
deployment in member countries. India’s insistence, then, that the ISA be a treaty-based
international organization raises questions about its motivation for steering the treaty-
making process. What are the reasons for the present legal form of the ISA, especially
when the treaty text contains no binding legal commitments? If the ISA member coun-
tries are to take actions on a ‘voluntary basis’** then is not the ISA better described as a
soft law instrument?** Why did India open the Framework Agreement for signature
and ratification by other countries when the bulk of the work is to be implemented

33 Framework Agreement, Art. VIII, ‘Partner Organization’.

34 Ibid.

35 TheISA is currently headquartered in Gurugram (India): Framework Agreement, Art. XII, ‘Seat of the ISA”.

3¢ ISA, ‘Governance’, available at: http:/isolaralliance.org/Governance.aspx; also Framework Agreement,

Art. IV, ‘Secretariat’ and Art. V, ‘Assembly’.

Framework Agreement, Art. VI, ‘Budget and Financial Resources’.

The Assembly was attended by representatives of 38 countries that have ratified the Framework
Agreement, 41 observer countries that have either signed or are yet to sign the Framework Agreement,
and 57 partner organizations and special invitees: ISA, ‘Report of the First Assembly of the
International Solar Alliance’, 14 Jan. 2019, available at: https:/isolaralliance.org/governance/first-assem-
bly (First Assembly).

3 There were 6 meetings of the ISC between Dec. 2015 and Feb. 2018 and 8 meetings of the IAC between
Feb. 2016 and Mar. 2017.

The Paris Declaration announcing the launch of the ISA states that countries ‘[s]hare the collective ambi-
tion to undertake innovative and concerted efforts with a view to reducing the cost of finance and cost of
technology for immediate deployment of competitive solar generation assets in all our countries and to
pave the way for future solar generation, storage and good technologies adapted to our countries’ indi-
vidual needs’: UNFCCC Secretariat, n. 3 above.

*1ISA, “Frequently Asked Questions’, available at: http:/isolaralliance.org/docs/ISA%20FAQs.pdf.
42

37
38

40

Framework Agreement, Art. II, ‘Guiding Principles’.

4 For a discussion of ‘hard’ and ‘soft’ law, see K.W. Abbott & D. Snidal, ‘Hard and Soft Law in
International Governance’ (2000) 54(3) International Organization, pp. 421-56; see also
A.T. Guzman, ‘The Design of International Agreements’ (2005) 16(4) European Journal of
International Law, pp. 579-612.
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30 November 2015
1 December 2015 ISA Launch Event in Paris
1* Meeting, Paris
18 January 2016
2" Meeting, Abu Dhabi
25 January 2016
Foundation stone of ISA Headquarters laid at Gwalpat
29 January 2016
Notification of ISA’s Interim Administrative Cell {(IAC) issued
10 Fet y 2016
1% Meeting, New Delhi
17 February 2016
24 Meeting, New Delhi
11 March 2016
3" Meeting, New Delhi
18 March 2016
21 April 2016 4" Meeting, New Delhi
I Meeting, New Yark 22 April 2016 e

Jeint declaration with UNDP

30 June 2016
Joint declaration with the World Bank

11 May 2016
5™ Meeting, New Delhi

14 June 2016
6" Meeting, New Delhi

7 September 2016
7% Meeting, New Delhi

5 October 2016
4% Meeting, New Dethi | > October 2016
=% Proposal for Framework Agreement
15 November 2016

Framework Agreement opened for signature. Joint declaration with CP.

25 September 2017
5% Meeting, New Delhi & October 2017
Joint declaration with EIB
2 November 2017

Joint declaration with EBRD
& November 2017
ISAF rk Ag ives 15 ratifi
& December 2017
ISA Framework Agreement enters into legal force
11 December 2017
Joint declaration with R20
9 February 2018
I5A registered with the UN

20 February 2018

6" Meeting, New Delhi
10 March 2018

Joint declarations with GCF, IEA, NDB, AllB, AfDB, ABD
11 March 2018
Joint declaration with IRENA. ISA Founding Conference held in New Delhi.
2-5 October 2018
First Assembly of the 15A

3 March 2017
8" Meeting, New Delhi

Key

ADB: Asian Development Bank

AfDB: African Development Bank

AlIB: Asian Infrastructure Investment Bank
COP: Conference of the Parties

IAC: Interim Administrative Cell
IEA: International Energy Agency

ISA: International Solar Alliance

IRENA: International Renewable Energy Agency

CP: Climate Parliament

EBRD: European Bank for Reconstruction and Development
EIB: European Investment Bank
GCF: Green Climate Fund

15C : Inter | Steering C
NDE: New Development Bank
R20: Regions for Climate Action

UNDP: United Nations Development Programme

Figure 1 Chronology of the International Solar Alliance
Source: Author’s own analysis
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by non-state actors? The following sections will break down the treaty-making process
and attempt to unpack the reasons behind the decision to make the ISA a treaty-based
international organization.

4. THEORETICAL FRAMEWORK

There is a growing literature on global energy governance.** This case study comple-
ments other studies of international energy organizations.*> While much of the early
work on international energy cooperation focuses primarily on two organizations —
the International Energy Agency (IEA)*® and the Organization of the Petroleum
Exporting Countries (OPEC) — global energy markets are changing and becoming
entwined with concerns over climate change. As developing states become major
sources of energy demand, the domestic politics within states will grow in import-
ance.”” Dissatisfaction with existing regimes could lead these states to seek alternative
venues to secure energy supplies while also reinforcing their sovereignty.*®

Against this backdrop the ISA offers a unique opportunity to examine the decision
making behind the creation of a treaty-based international organization focused on
expanding solar energy in the developing world. Drawing on the political economy
approach in the study of international law,** a key objective of this case study is to iden-
tify the actors, institutions, and processes that led to the establishment of the ISA as a

** A, Florini & N.K Dubash, ‘Introduction to the Special Issue: Governing Energy in a Fragmented World’
(2011) 2(Special issue) Global Policy, pp. 1-5; A. Florini & N.K Dubash, ‘Mapping Global Energy
Governance’ (2011) 2(Special issue) Global Policy, pp. 6-18; R. Leal-Arcas & A. Filis, ‘The
Fragmented Governance of the Global Energy Economy: A Legal-Institutional Analysis’ (2013) 6(4)
The Journal of World Energy Law & Business, pp. 348-405; T. Van de Graaf & J. Colgan, ‘Global
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legal entity, with particular emphasis on the central role of India. Van Aaken and
Trachtman write:

Any understanding of international cooperation through law must be infused with respect
for the practical, State-based, political process by which formal cooperation occurs, and it
must include a mechanism by which States would determine to create organizational struc-
tures which facilitate cooperation. It must develop a perspective on the interaction between
multiple domestic political processes, and it must develop a theory of the creation of inter-
national organizations.>®

This article examines why the ISA was created as a treaty-based international organiza-
tion, who were the main actors driving the treaty-making process, and what motivated
their choice of legal form.

International agreements typically have three core design elements: (i) a formal treaty
rather than soft law, (ii) mandatory dispute resolution procedures, and (iii) monitoring
mechanisms.’" The choices that states make in drafting international agreements deter-
mine the force and credibility of their commitments.>* A treaty, unlike a non-binding
accord or a soft law instrument, is considered to be the most effective instrument for
cooperation as it is more likely to induce compliance.’® The ISA is a puzzling case as
it contains no explicit or implicit compliance mechanisms, either by way of dispute
resolution or monitoring mechanism. It includes only one of the three elements men-
tioned above — a formal treaty, which in this case is the Framework Agreement.

On the face of it the ISA has the makings of a ‘climate club’ — an exclusive group of
solar-rich countries geared towards cooperating on reducing the costs of finance and
technology for the massive deployment of solar energy in member countries.
According to a recent conceptualization of soft law instruments for climate
change cooperation, a ‘climate club’ brings together groups of countries and non-state
actors™* to work on a specific climate issue.’> Climate clubs typically start small and
build cooperation through incentives such as club goods (exclusive benefits for mem-
bers), conditional commitments (promises of increased climate action provided others
join the club), or side payments (monetary compensation for joining the club).’® This
club approach to climate diplomacy has stemmed in part from the extreme complexities

50 Van Aaken & Trachtman, ibid., p. 22.

1
31 Guzman, n. 43 above.

32 Tbid.

33 Ibid., p. 597. See also C. Lipson, ‘Why are Some International Agreements Informal?’ (1991) 45(4)

International Organization, pp. 495-538.

Authority in world politics is diffused across multiple levels and diverse actors, and non-state actors are

increasingly shaping the global response to the most pressing environmental problems; see J. Green,

Rethinking Private Authority: Agents and Entrepreneurs in Global Envirommental Governance

(Princeton University Press, 2014).

D.G. Victor, Global Warming Gridlock: Creating More Effective Strategies for Protecting the Planet

(Cambridge University Press, 2011).

3¢ D.F.Sprinz et al., ‘The Effectiveness of Climate Clubs under Donald Trump’ (2018) 18(7) Climate Policy,
pp. 828-38, at 829.
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associated with bargaining among the numerous and diverse countries involved in the
UNFCCC.”’

Yet, the ISA is not merely a small, informal coalition of enthusiastic countries. It
operates under a formal treaty text that has been ratified by 68 member countries.
An added peculiarity of the ISA Framework Agreement is that there is no obvious
mutual dependence among the prospective member countries. The solar-rich countries,
which form the bulk of the ISA membership, are primarily poor and developing coun-
tries that need funding and access to technology to undertake large-scale solar energy
deployment. Without any explicit provision for financial or technology transfer in the
Framework Agreement, it is difficult to understand why countries would perceive any
advantages in joining the agreement. Moreover, with no compliance mechanisms built
into the treaty design, it would be difficult to ascertain the effectiveness of the inter-
national agreement going forward.

Why then did India insist on a treaty-based organization when the Framework
Agreement did not contain any legal obligations for ISA member countries? Some scho-
lars have underscored the importance of trade-offs between form and substance in
agreement design in order to grasp why states use or avoid legality.’® An empirical
inquiry into the political forces behind the treaty-making process would be needed in
order to understand fully the choice of form and substance in the treaty design of the
ISA. Moreover, the creation of the ISA must also be understood in light of the UN cli-
mate change talks in Paris. In 20135, after almost two decades of negotiations, the Paris
Agreement reached a compromise between the legal form of the instrument as a whole
and the legal character of the provisions.’” The Paris Agreement is a legal instrument — a
treaty under international law — but its provisions have varying degrees of normative
force.®® Therefore, the climate change negotiations at Paris sought to design a hybrid
instrument with bottom-up elements to promote participation (the parties’ nationally
determined contributions (NDCs)) and a top-down process to promote ambition and
accountability.®' The dynamic interplay between the hard, soft and non-law elements

57 D.G. Victor, The Case for Climate Clubs (E15 Initiative, International Centre for Trade and Sustainable

Development (ICTSD) and World Economic Forum, 2015).

K. Raustiala, ‘Form and Substance in International Agreements’ (2005) 99(3) American Journal of
International Law, pp. 581-614, at 614. Raustiala argues that widespread preference for contracts in
designing agreements weakens the substance and structure of multilateral agreements, particularly
when states are uncertain about compliance costs. Thus, states might water down their commitments
or weaken monitoring systems in order to avoid non-compliance. In other words, the legality of the inter-
national agreement is achieved at the cost of weaker substantive obligations.

5% D. Bodansky, ‘The Legal Character of the Paris Agreement’ (2016) 25(2) Review of European,
Comparative and International Environmental Law, pp. 142-50; L. Rajamani, ‘Ambition and
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65(2) International and Comparative Law Quarterly, pp. 493-514.
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28(2) Journal of Environmental Law, pp. 337-58.
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is a unique feature of the Paris Agreement,°* and it can be argued that the legal form of
the ISA was influenced by the realities of the climate change negotiations.

In the following section I detail the ISA treaty-making process and examine the
empirical evidence. India’s leadership role in the process was a key factor affecting
the legal form of the ISA, which I describe as ‘soft law in a hard shell’. On the demand
side, India was interested in leading the creation of a new international organization in
an as-yet ungoverned space with unclear rules of engagement. By bringing together
solar-rich countries under the ambit of the ISA, India successfully steered the interests
of these developing nations towards a common goal: to increase the deployment of
solar energy and bring energy security to their people. On the supply side, however,
it was easier to find consensus between countries when the international agreement
did not contain legally binding provisions. The transaction costs of adding more coun-
tries and non-state actors were significantly reduced by keeping the treaty terms non-
binding and flexible. In addition, the presence of non-state actors since the early days
of the treaty-making process was further responsible for the flexibility built into the
substantive provisions of the Framework Agreement. Finally, as a new kind of grouping
not dominated by western powers, the ISA illustrates the preference of developing coun-
tries for legally binding institutions as opposed to legally binding obligations.

5. UNPACKING THE ISA:
POLITICAL ECONOMY OF TREATY MAKING

This section takes an in-depth look at the ISA treaty-making process through an ana-
lysis of official ISA documents and stakeholder interviews. The timeline for the process
can be divided into two phases: pre-Paris and post-Paris. The pre-Paris phase, or the
period of conceptualization, lasted from June 2014 to November 2015. The
post-Paris phase, or the period of operationalization, lasted from December 2015 to
March 2018. An empirical analysis of the two phases reveals three key factors that
affected the legal form of the ISA: (i) India’s leadership role, (ii) the presence of non-
state actors in the treaty-making process, and (iii) the value of legal form for developing
countries.

5.1. Pre-Paris: Period of Conceptualization

The present case is not the first time that a developing country has floated the idea of an
international organization, although it is the first time that India has done so. Almost all
the interviewees unanimously attributed the initial idea for the alliance to Prime
Minister (PM) Modi. Several interviewees noted that PM Modi was of the belief that
if oil producing countries could have a resource-based alliance in OPEC, then countries
endowed with solar power could come together as solar-rich countries.®® However,

2 Rajamani, n. 60 above.

63 The Working Paper on the ISA prepared by the MNRE for the Paris Conference of the Parties (COP) also
captured this with a quote from PM Modi: “There are several countries blessed with high solar radiation.
We are making efforts to bring these countries together for enhanced solar energy utilization through
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India’s leadership role in the creation and operationalization of the ISA cannot be
understood apart from the international climate change negotiations under the
UNFCCC, as well as India’s own domestic solar energy ambitions.

India’s new leadership role

At the domestic level the genesis of the ISA is owed to two key factors. Firstly, the Paris
Agreement had changed the game: NDCs made climate action voluntary and across the
board. India’s negotiating position during the multilateral climate talks had empha-
sized issues of equity and differentiation.®® India was instrumental in constructing
and propagating the principle of common but differentiated responsibility in the
early years of the climate negotiations,®> which is the basis for India’s insistence on
the historical responsibility of developed nations for climate change, as well as its reluc-
tance to avoid any legally binding climate mitigation commitments.®® Many inter-
viewees involved in those negotiations noted that they had become prolonged and
fractious, that India was losing its influence on rulemaking and was perceived as a
spoiler.®” China had become far more influential than India.®® By 2015,
however, the Modi government had shifted the Indian foreign policy agenda to
seek leadership in global governance, staking its claim among other major powers in
global politics.®” In this respect India’s engagement with climate change became par-
ticularly important for its aspirations as a rising power.”” With the ISA, PM Modi
wanted India to take a clear leadership position in climate diplomacy. According to
one interviewee, ‘the PM had a view that he wants to be a leader — with one sixth of
the world’s population and a fragile ecology, he did not want India to appear unwilling

research and technology upgradation. These countries have immense strength and capabilities to find
solutions for their energy needs through solar energy’: ISA, n. 5 above, p. 7.
¢ N.K. Dubash & L. Rajamani, ‘Multilateral Diplomacy on Climate Change’, in D.M. Malone, C. Raja
Mohan & S. Raghavan (eds), The Oxford Handbook of Indian Foreign Policy (Oxford University
Press, 2015) pp. 663-77; N.K. Dubash, ‘Of Maps and Compasses: India in Multilateral Climate
Negotiations’, in W.P.S. Sidhu, P.B. Mehta & B. Jones (eds), Shaping the Emerging World: India and
the Multilateral Order (Brookings Institution Press, 2013), pp. 261-79; A. Vihma, ‘India and the
Global Climate Governance: Between Principles and Pragmatism’ (2011) 20(1) The Journal of
Environment ¢& Development, pp. 69-94.
S. Sengupta, ‘International Climate Negotiations and India’s Role’, in N.K. Dubash (ed.), Handbook of
Climate Change and India: Development, Politics and Governance (Oxford University Press, 2012),
pp. 101-17.
66 Sengupta, ibid. See also A. Mohan, ‘From Rio to Paris: India in Global Climate Politics’ (2017) 2(3)
Rising Powers Quarterly, pp. 39-61.
7 In-person interview, Former Senior Official, MEFCC, Participant 14, 25 July 2018, New Delhi (India);
In-person interview, Former Secretary, MEFCC, Participant 4, 26 July 2018, New Delhi (India);
In-person interview, Senior Official, MEFCC, Participant 10, 17 July 2018, New Delhi (India).
In-person interview, Senior Official, MNRE, Participant 8, 17 July 2018, New Delhi (India); In-person
interview, Former Secretary, MEA, Participant 11, 6 Aug. 2018, New Delhi (India); Interview,
Participant 10, ibid.
% A. Narlikar, ‘India’s Role in Global Governance: A Modification?’ (2017) 93(1) International Affairs,
pp. 93-111; S. Saran, ‘India’s Contemporary Plurilateralism’, in Malone, Raja Mohan & Raghavan,
n. 64 above, pp. 623-35.
N.K. Dubash, ‘An Introduction to India’s Evolving Climate Change Debate: From Diplomatic Insulation
to Policy Integration’, in Dubash, n. 61 above, pp. 1-28, at 3.
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[to undertake climate action]’.”! As another interviewee put it, ‘India is not a pushover
in climate change negotiations ... the PM wanted the image of India to change without
compromising on our interests’.””

Secondly, a change in government in mid-2014 brought the issue of climate change
to the fore as no previous administration had. The Modi government undertook a hol-
istic rethinking of domestic programmes with climate change implications, and solar
energy was central to its clean energy ambitions.”* The National Action Plan on
Climate Change (NAPCC), announced in 2008, provided the initial policy framework
for climate action in India. Under the broad ambit of the NAPCC the National Solar
Mission (NSM) - India’s flagship solar policy — was launched by the Government of
India in 2010 to create an enabling policy framework for the deployment of 22 giga-
watts (GW) of solar power by 2022.”* In 2015, under the leadership of PM Modi,
India set an ambitious domestic goal of 175 GW of installed renewable energy capacity
by 2022, of which 100 GW was to come from solar power — nearly a fivefold increase of
its earlier goal.”> To put these numbers in perspective, India’s current installed capacity
is 360 GW, of which renewable energy sources account for 80 GW.”® In addition, the
government is targeting nearly USD 100 billion in renewable energy investments, includ-
ing foreign direct investment (FDI), over the next five years under the recently launched
‘Make in India’ programme.”” The importance of India’s ambitious domestic solar
energy policies to the ISA was confirmed in the interviews conducted for this article.

From 2012 to 2015, the business models and frameworks for energy efficiency and
promotion of renewables moved from the subsidy-based approach to the demand
aggregation approach.”® Most of the early action in these sectors was based on govern-
ment subsidies as the high costs of renewable energy and energy-efficient technologies
were a major barrier to their large-scale adoption.”” However, India experimented with
a new business model based on aggregation of demand coupled with bulk procurement
in two sectors: light-emitting diode (LED) bulbs and photovoltaic (PV) solar electricity.
Both sectors met with early success as the country’s large and growing market was able

7! Interview, Participant 11, n. 68 above.

Interview, Participant 4, n. 67 above.

Some domestic programmes with climate change connotations include: Skill India Mission (to provide
skills-based training for 400 million people); Make in India (to encourage greater manufacturing and
investment in India); Swachch Bharat Abhiyan (also known as the Clean India Mission); Smart Cities
Mission (an urban renewal programme to develop 100 citizen-friendly and sustainable cities across
India); National Solar Mission (an initiative to promote solar power).

74 Government of India, MNRE, Resolution No. 5/14/2008-P&C, ‘Jawaharlal Nehru National Solar
Mission’, 11 Jan. 2010, available at: https:/mnre.gov.in/resolution.

Press Information Bureau, ‘Revision of Cumulative Targets under National Solar Mission’, 17 June 20135,
available at: http:/pib.nic.in/newsite/PrintRelease.aspx?relid=122566.

72
73

75

76 Government of India, Central Electricity Authority, ‘All India Installed Capacity (in MW) of Power

Stations — July 2019’ 20 Aug. 2019, available at: http:/www.cea.nic.in/reports/monthly/installedcapa-
city/2019/installed_capacity-07.pdf
FDI up to 100% is permitted in the renewable energy sector under the automatic route and no prior gov-
ernment approval is required; see Government of India, Make in India, ‘FDI Policy: Renewable Energy’,
available at: http:/www.makeinindia.com/sector/renewable-energy.
78 A. Mathur, ‘India and Paris: A Pragmatic Way Forward’, in Dubash, n. 61 above, pp. 222-9, at 225-7.
79 i

Ibid.

77

https://doi.org/10.1017/52047102520000400 Published online by Cambridge University Press


https://mnre.gov.in/resolution
https://mnre.gov.in/resolution
http://pib.nic.in/newsite/PrintRelease.aspx?relid=122566
http://pib.nic.in/newsite/PrintRelease.aspx?relid=122566
http://www.cea.nic.in/reports/monthly/installedcapacity/2019/installed_capacity-07.pdf
http://www.cea.nic.in/reports/monthly/installedcapacity/2019/installed_capacity-07.pdf
http://www.cea.nic.in/reports/monthly/installedcapacity/2019/installed_capacity-07.pdf
http://www.makeinindia.com/sector/renewable-energy
http://www.makeinindia.com/sector/renewable-energy
https://doi.org/10.1017/S2047102520000400

Vyoma Jha 531

to effectively absorb the new technologies and the initial high costs of these technolo-
gies, while at the same time prices decreased with increasing volumes.®° This success,
especially in the PV market, gave impetus to the idea that this kind of ‘Indian business
model’ (based on demand aggregation and bulk procurement) could benefit other
developing countries.®!

A key lesson was that the size of the Indian market could be leveraged to enhance the
adoption of low-carbon technologies while simultaneously reducing their prices and
strengthening the markets for these technologies in other developing countries.®?
Interviewees across government, industry, and academia noted that the formation of
the ISA represents the first time that India realized the power of its own markets.
They attested to the fact that solar energy markets in India were primed to achieve econ-
omies of scale and to contribute to domestic goals regarding energy access, job creation,
and income growth. It was this template that PM Modi wanted to extend to countries
that had the potential, but not the means, to harness solar energy. As one interviewee
observed, ‘[the ISA] was the first instance where the government has talked about look-
ing at climate change as a business opportunity’.®*

Moreover, as solar energy became cheaper, it took centre stage in global conversa-
tions about clean energy. Therefore, the ISA was conceived as a ‘market-making’ mech-
anism,** which could direct the flow of finance and technology towards solar-rich
countries. The ISA would help to aggregate independent solar projects into larger ten-
ders, allowing developers to benefit from economies of scale. It would also facilitate an
industry-funded insurance scheme to encourage banks to lend to projects that might
otherwise be overly risky. Interestingly, even those who were sceptical about the future
of the ISA acknowledged that the reason for its creation lay in the enormous market
potential of solar energy:

Flow of capital into renewable energy is being driven by economics — it is not happening
because of a legal regime or global arrangements. The shift is taking place despite the
fact that there is no solid international legal foundation. Solar (energy) is becoming
much, much cheaper.®’

Although PM Modi is credited with envisaging India’s leadership in solar energy, it
would be hard to ignore China’s role in lowering the price of solar energy worldwide
by exporting inexpensive solar panels.*® China is conspicuous in its absence from the

80 Tbid.
81 Ibid.
82 Ibid.

83 In-person interview, Official, MEA, Participant 7, 19 July 2018, New Delhi (India); In-person interview,

Head of Research Organization, Participant 1, 31 July 2018, New Delhi (India). These interviewees cited
the successful example of the government scheme for distributing LED bulbs: by increasing the target size
of the LED bulb market, LED manufacturing in India obtained a huge boost and, in turn, the economies
of scale increased affordability.

84 First ISC Meeting, n. 22 above.

85 In-person interview, Former Secretary, MEA, Participant 12, 18 July 2018, New Delhi (India).

86 India is now producing the world’s cheapest solar power: the costs of building large-scale solar installa-

tions in India fell by 27% in 2018, year on year, thanks to a combination of low-priced panel imports
from China, abundant land and cheap labour; see IRENA, ‘Renewable Power Generation Costs in
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ISA. China has participated in four out of the six ISC meetings, but it has yet to sign the
Framework Agreement. From the Indian perspective, ISA leadership is a way of distan-
cing itself from China’s position on climate change. The ISA is perceived as a collabora-
tive and inclusive effort; according to a former US climate change negotiator, ‘India’s
tone with the ISA is much better than that of China, which is now left alone on climate
action’.®” Several interviewees involved in the early negotiations for the ISA expressed
reservations about China’s involvement, explaining that it could either overpower or
derail the ISA agenda. As it stands, the ISA burnishes India’s clean energy credentials
on the international stage while affirming its commitment to the multilateral order.
According to one interviewee, the ISA ‘was beneficial in two ways: first, it signalled
that India was serious towards contributing to a successful Paris COP [(Conference
of the Parties)], and, second, it was an instance of a strong developing country

initiative’.®

Bringing allies on board

The government’s efforts to build this new alliance intensified in the months leading up
to the Paris COP. In the words of one interviewee, ‘Paris was an opportune moment for
India to announce this [International Solar Alliance] on the world stage’.®” The Indian
government solicited ideas from organizations working on climate policy, who sug-
gested different templates for cooperation on solar energy.’’At around the same time
internal research within different ministries confirmed the importance of solar energy
to the Official Development Assistance (ODA) provided by India to African coun-
tries.”! According to one interviewee, this was an early indicator that a multilateral alli-
ance conceived around solar energy could stand a chance.”” According to interviewees
within the foreign ministry, however, two important issues remained before the ISA
could be set up as a new international organization: it was necessary, firstly, to secure
cooperation from other countries and, secondly, to avoid direct competition with an
existing institution.

It was important for India to garner support from other countries because the
credibility of the ISA could have seriously diminished if it were perceived to be a

2018, available at: https:/www.irena.org/-/media/Files/IRENA/Agency/Publication/2019/May/IRENA _
Renewable-Power-Generations-Costs-in-2018.pdf.

Telephone interview, Former Official, US Department of State, Participant 21, 30 July 2019, Stanford,
CA (US).

In-person interview, Head of Policy Think Tank, Participant 3, 3 Aug. 2018, New Delhi (India).
In-person interview, Former Secretary, MEA, Participant 13, 26 July 2018, New Delhi (India).

In particular, the Council on Energy, Environment and Water (CEEW), the Centre for Policy Research
(CPR), the Centre for Science and Environment (CSE), and the Energy and Resources Institute (TERI).
Telephone interview, Senior Official, Exim Bank of India, Participant 20, 8 Aug. 2019, Stanford, CA
(US). By 2016, in order to increase the availability of investment for solar energy in prospective ISA mem-
ber countries in Africa, India had earmarked 15-20% of the USD 10 billion line of credit for solar projects
over the next five years. See also Medium, ‘Multi-billion Dollar Africa-India Partnership Aims to
Eradicate Electricity Poverty’, 13 June 2017, available at: https:/medium.com/energy-access-india/
multi-billion-dollar-afro-india-partnership-aims-to-eradicate-electricity-poverty-298ec3b95525.
Interview with Participant 8, n. 68 above.
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single-country effort. As one interviewee noted, ‘for an international organization to be
credible, it has to be reflective of the interests of more than one or two countries’.”> At
around the middle of 2015, Piyush Goyal — then India’s energy minister — began hold-
ing meetings with local mission heads of eligible ISA countries, letting them know
about India’s plans to steer such an international organization. He held three inter-
actions leading up to the Paris climate talks and a fourth in the months after.”
Before the first meeting of the ISC, preliminary proposals on the activities and govern-
ance structure of the ISA had been circulated to all prospective member countries.”®
According to several interviewees within the government, these informal discussions
generated a fair amount of interest among developing countries around collaboration
on solar energy. One interviewee, who was closely involved in the climate change
negotiations, reported that India’s domestic commitment to solar energy was crucial
in providing other developing countries with the assurance to come on board the
new alliance.”® Even though the exact form of the ISA was undefined at that moment,
India’s domestic efforts signalled a level of seriousness about wanting to create a collab-
orative global platform for increasing the deployment of solar energy in member
countries.

In addition to bringing interested countries on board, India also fostered a partner-
ship with France to announce this new alliance. According to several interviewees
within the government, this partnership emerged as a result of French outreach before
the Paris COP. France was conducting extensive outreach with the Indian government
prior to the Paris climate talks and it was immediately attracted to the ISA idea. From
the Indian government’s perspective, support from a P§ country”’’ could prove to be ‘a
big advantage’ in furthering India’s efforts at building a new international organiza-
tion.”® As the host country, France’s decision to work with India to organize the launch
event could set the stage for a successful COP. As one interviewee put it:

The French viewed it as a win-win where launching the ISA along with India — one of the
major players during the climate talks — could either be considered a minor success if the
main negotiations [on the Paris Agreement] were to fail, or a major one for setting a posi-
tive tone for a successful agreement at Paris.”

Once the decision to announce the ISA during the Paris climate talks was on track, the
MEA (the Indian foreign ministry) did the legwork of organizing the launch event. This
included major diplomatic efforts and outreach activities to bring other countries on
board. Invitation letters were jointly sent from PM Modi and President Frangois

3 Interview with Participant 13, n. 89 above.

% The meetings with Resident Diplomatic Missions in New Delhi were held on 30 July 2015, § Nov. 2015,
24 Nov. 2015 and 6 Apr. 2016.

5 First ISC Meeting, n. 22 above, p. 1.
6 Interview with Participant 10, n. 67 above.

P5 refers to the Permanent Members of the United Nations Security Council: i.e., China, France, Russia,
the United Kingdom, and the US.

Interview with Participant 7, n. 83 above.
Interview with Participant 13, n. 89 above.

97

98
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Hollande of France. The launch was a high-profile event attended by more than 70
countries, including 33 heads of state and prominent figures such as the UN
Secretary General, Ban Ki-moon, and US Secretary of State, John Kerry.'*°
Maintaining the momentum of the successful launch, the first meeting of the ISC
was held the very next day and attended by representatives of 21 prospective ISA mem-
ber countries. Although France was the co-sponsor of the ISA, its role beyond the
launch event was nominal. The operational responsibilities were carried out mainly
by the Indian government.'®! This division of labour between the two governments
was evident during subsequent ISC meetings in which the Indian Co-Chair led the meet-
ings, expressing ‘deep gratitude’ to France for its continued cooperation and sup-

102 while the French Co-Chair stressed the importance of the ISA for the
103

port,
implementation of the Paris Agreement.

Establishing and maintaining an identity outside the UNFCCC process was crucial
for the ISA, as was differentiation from other similarly situated organizations in the
clean energy landscape, particularly the International Renewable Energy Agency
(IRENA) and the International Energy Agency (IEA). While there has been little system-
atic comparison between IRENA, the IEA, and other international energy organiza-
tions, several scholars have noted that the IEA responded negatively to the creation
of IRENA as the IEA itself was keen to capitalize on the growing global interest in
renewables.'®* Therefore, the ISA made conscious efforts to differentiate itself from
these two organizations by focusing squarely on solar energy and emphasizing its
action-oriented profile. This is a particularly important distinction from IRENA,

100 First ISC Meeting, n. 22 above, p. 1.

101 Tnterview with Participant 10, n. 67 above (‘The French counterparts were involved but were not a part of

the decision making. As co-sponsors they lent support and were a part of the discussions, but all the

agenda-setting, meetings etc. were orchestrated by the Government [of India], primarily the Prime

Minister’s Office’).

See remarks of the Chair during the various meetings of the ISC: ISA, ‘Report of the Second Meeting of

the International Steering Committee’, 18 Jan. 2016, available at: https:/isolaralliance.org/about/steer-

ing-committees (Second ISC Meeting) (‘thanked the Government of France for their continued support
and cooperation’); ISA, Report of the Third Meeting of the International Steering Committee, 21 Apr.

2016, available at: https:/isolaralliance.org/about/steering-committees (Third ISC Meeting) (‘expressed

its deep appreciation of France’s support and collaboration in developing the initial ideas for ISA pro-

grammes’); ISA, ‘Report of the Fifth Meeting of the International Steering Committee, 27 Sept. 2017,

available at: https:/isolaralliance.org/about/steering-committees (Fifth ISC Meeting) (‘thanked France

for their continuous engagement in structuring the ISA process’); ISA, ‘Report of the Sixth Meeting of
the International Steering Committee, 20 Feb. 2018, available at: https:/isolaralliance.org/about/steer-
ing-committees (Sixth ISC Meeting) (‘put on record his deep appreciation to [the] Government of

France for continued and profound support in shaping ISA vision’).

103 Second ISC Meeting, ibid., p. 4; see also Third ISC Meeting, ibid. (the French Co-Chair noted that the
Alliance should be the driver of the ‘change of scale’ which is indispensable for deploying solar energy
in line with needs and with the effective implementation of the Paris Agreement on Climate Change);
see also Fifth ISC Meeting, ibid. (the French Co-chair praised the leadership of India, and stated that
‘the ISA is one of the most important initiatives and a central piece for the implementation of the Paris
Climate Agreement’).

104 1, Overland & G. Reischl, ‘A Place in the Sun? IRENA’s Position in the Global Energy Governance
Landscape’ (2018) 18(3) International Environmental Agreements: Politics, Law and Economics,
pp. 335-50; J. Urpelainen & T. Van de Graaf, ‘The International Renewable Energy Agency:
A Success Story in Institutional Innovation?” (2015) 15(2) International Environmental Agreements:
Politics, Law and Economics, pp. 159-77.

102
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which has a research-oriented profile and produces statistics on the state of renewable
energy around the world. According to an interviewee closely involved in the early ISA
negotiations, assuring both of these organizations that the ISA did not overlap with
their objectives was a strategic manoeuvre.' India’s diplomatic efforts included out-
reach to representatives of both IRENA and the IEA in order to keep them abreast of
ISA developments. Their support was crucial to kickstart ISA activities and is evidenced
by their participation as observers in the very first ISC meeting.'°® The ISA maintains a
clear stance that it will not duplicate or replicate the efforts of other organizations,'®”
but will instead establish networks and develop synergies with them and supplement
their efforts in a sustainable and focused manner.'%®

From a long-term perspective, therefore, the ISA successfully raised the profile of
solar energy in the world energy mix and reinforced India’s image as ‘climate change-
sensitive’.'%” As one interviewee explains, ‘[f]or India, the ISA could be viewed as a cul-
mination of three interests: the need to increase solar goals; the need to create a clean
future at [the] Paris COP; and the need to meet electricity demand that is yet to be cre-
ated”.''” To accomplish these objectives, India announced an ambitious domestic solar
energy programme, forged a global alliance on solar energy cooperation, and created a
new leadership space in global energy governance.

5.2. Post-Paris: Period of Operationalization

Following the positive reception of the ISA launch, India decided to up the ante on oper-
ationalizing the newly announced alliance as an international organization. According
to a senior diplomat, the ‘persuasion came after Paris’.'!" It was only after the Paris cli-
mate talks that India argued for the ISA to acquire legal form as a treaty, and the MEA
was tasked with figuring out the nuts and bolts of setting up a new treaty-based inter-
national organization.''?

Participation by non-state actors

At the first ISC meeting two key decisions emerged with regard to the operations and
work of the ISA. Firstly, the ISA would position itself as ‘a credible organization
with no duplication of work’;'"? secondly, it would plan to ‘suitably accommodate

105 Interview with Participant 8, n. 68 above.
106 First ISC Meeting, n. 22 above, p. 5.

107 Particularly institutions working in the renewable energy sector, such as the IEA, IRENA, the Renewable
Energy and Energy Efficiency Partnership (REEEP), the Renewable Energy Policy Network for the 21%
Century (REN21), UN bodies, bilateral organizations, and similar.

108 ISA, ‘About ISA’, available at: https:/isolaralliance.org/about/background.
109 Tnterview with Participant 11, n. 68 above.

10 Tnterview with Participant 1, n. 83 above.

" nterview with Participant 11, n. 68 above.

12 Interview with Participant 7, n. 83 above.

13 Geveral countries, such as Australia, Chile, France, Ethiopia, the Netherlands, and the United Arab
Emirates, called for the ISA to undertake tangible, action-oriented projects and avoid duplication of
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corporate sector and non-Member countries’."'* The French Co-Chair stressed that
countries should start work on a collaborative framework within the ISA, along with
the private sector, which would lead to ‘delivering solutions, accelerating action’.''”
Meanwhile, the MNRE was made responsible for the day-to-day operationalization
of the ISA.

A close look at the participant data from the meetings of the ISC and IAC reveals that
non-state actors and private sector entities were a part of the deliberations about the
ISA from the outset. During the course of its operationalization the ISA partnered
with several organizations that could help it to achieve its objectives.''® The ISA cur-
rently has 31 partner organizations''” and 10 corporate partners,''® which include sev-
eral non-state actors such as multilateral and regional development banks,
intergovernmental organizations, financial institutions, and private actors.'"”

The main objective of the IAC meetings was to ‘quick-start ISA activities’.'* In
order to facilitate investment for the solar energy projects and programmes in prospect-
ive ISA member countries, the IAC established early contacts with non-state actors and
private sector entities, such as the New Development Bank, SoftBank Group, and
ENGIE."*! The second ISC meeting featured presentations by the UN, the World
Bank, Exim Bank of India, New Development Bank, YES Bank, SoftBank Group,
and the Asian and Pacific Centre for Transfer of Technology (APCTT)"'* on different

efforts with other organizations working in the renewable energy sector; see First ISC Meeting, n. 22
above, pp. 2-4.

Many countries, such as Australia, France, Maldives, and the Netherlands, emphasized the need to lever-
age and promote private sector participation; see First ISC Meeting, n. 22 above, p. 6.

15 1bid., p. 2.
116

114

Art. VIII Framework Agreement. The ISA has signed joint declarations with several partner organiza-
tions, such as Asian Development Bank (ADB), African Development Bank (AfDB), Asian
Infrastructure Investment Bank (AIIB), Climate Parliament, European Bank for Reconstruction and
Development (EBRD), European Investment Bank (EIB), R20 - Regions of Climate Action,
International Energy Agency (IEA), IRENA, World Bank, New Development Bank, UN Development
Programme (UNDP), and Green Climate Fund (GCF).

ADB, AfDB, AIIB, CAF - Development Bank of Latin America, Climate Parliament, Commonwealth
Secretariat, Department for International Development (DFID), East African Centre for Excellence for
Renewable Energy and Efficiency (EACREEE), EBRD, ECOWAS Centre for Renewable Energy and
Energy Efficiency (ECREEE), EIB, European Union (EU), GCF, Global Green Growth Institute
(GGGI), Global Off-Grid Lighting Association (GOGLA), Global Solar Council, IEA, Indian Ocean
Rim Association (IORA), IRENA, New Development Bank, R20 - Regions of Climate Action,
Schneider Electric Foundation, Sustainable Energy for All (SEforALL), UN Convention to Combat
Desertification, UN Economic and Social Commission for Asia and the Pacific (UNESCAP), UNDP,
UN Environment Programme, UN Industrial Development Organization (UNIDO), World Associate
of Investment Promotion Agencies (WAIPA), World Bank, World Resources Institute (WRI).

China Light and Power Company Ltd (CLP), Coal India Ltd, India Trade Promotion Organisation
(ITPO), IREDA, NTPC Ltd, Power Finance Corporation (PFC), Power Grid Corporation of India Ltd,
Rural Electrification Corporation (REC), SoftBank Group, SECIL.

ISA, ‘Partners and Collaborations’, available at: https:/isolaralliance.org/partners/organisations.

ISA, ‘Report of the Third Meeting of the Interim Administrative Cell of the International Solar Alliance’,
11 Mar. 2016, available at: https:/isolaralliance.org/about/steering-committees (Third IAC Meeting).

11

~

118

119
120

121 ENGIE is a French multinational electric utility company, which operates in the fields of energy transi-

tion, electricity generation and distribution, natural gas, nuclear, renewable energy, and petroleum.

122 The APCTT is a Regional Institute of UNESCAP (n. 117 above) with a geographic focus of the entire
Asia-Pacific region. The mandate of the APCTT is to assist the members and associate members of
UNESCAP through strengthening their capabilities to develop and manage national innovation systems;
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aspects of cooperation for achieving ISA objectives.'?> By the third ISC meeting, four
months after the launch event, the ISA had laid the foundation stone of its headquarters
and started to engage with professional bodies, think tanks, and the corporate sector
for developing its programme of activities.'** At the fourth ISC meeting an inter-
national expert group with representatives from the World Bank, Terrawatt Initiative
(TWI),'* the Council on Energy Environment and Water (CEEW),'*® the
Confederation of Indian Industry (CII),'*” and the Currency Exchange Fund
(TCX)'?® led deliberations on a future roadmap for a Common Risk Mitigation
Mechanism (CRMM) — an instrument for removing risk and reducing the financial
cost of solar projects in ISA member countries.'>’

Before entering into legal force on 6 December 2017 the ISA had already launched
three work programmes in consultation with member countries and partner organiza-
tions."*” By the time the ISA held its Founding Conference in March 2018, it had intro-
duced a total of five work programmes.'?! As an interviewee noted, ‘[t]here was work
going on without any formal legal structure. Different stages of work were being pre-
sented at the International Steering Committee meetings. All this demonstrates a grad-
ual building of trust and overcoming initial scepticism’ around the ISA."**

Legal form

Issues of legal form emerged only during the months after the Paris climate talks. The
decision on treaty form and the drafting of the treaty text were marked by difficult dip-
lomatic negotiations within the ISC and the IAC. An early draft of the Framework
Agreement of the ISA was circulated at the first ISC meeting in December 2015 and

develop, transfer, adapt and apply technology; improve the terms of transfer of technology; and identify
and promote the development and transfer of technologies relevant to the region.
Second ISC Meeting, n. 102 above, pp. 2-3.

124 Third ISC Meeting, n. 102 above, p. 1.
125

12

w

The TWT1is a global non-profit organization designed to work together with the ISA and its member states
in establishing the proper regulatory conditions for a massive deployment of competitive solar generation.

126 The CEEW is an India-based not-for-profit policy research institution.

127 The CIl is an industry association in India.

128 The TCX is designed to mitigate currency and interest rate risks in order to attract and lock in long-term

private equity and private debt in local currency. Through these risk mitigation instruments the TCX
intends to enable and scale climate change mitigation investments.

129 Fifth ISC Meeting, n. 102 above, p. 11. By 2019 the CRMM had been officially taken over by the World
Bank to mobilize USD 500 million of concessional finance to unlock the potential of renewables in devel-
oping countries by 2025. The Solar Risk Mitigation Initiative (SRMI) — led by the World Bank-Energy
Sector Management Assistance Program (WB-ESMAP), in partnership with Agence Francaise de
Développement, IRENA, and the ISA — aims to support countries in developing sustainable solar pro-
grammes that will attract private investment and so reduce reliance on public finances; see World Bank,

‘Solar Risk Mitigation Initiative’, available at: https:/www.worldbank.org/en/topic/energy/briet/srmi.

130 Two programmes, ‘Scaling Solar Applications for Agricultural Use’ and ‘Affordable Finance at Scale’,

were launched on 22 Apr. 2016 on the margins of the signing of the Paris Agreement at the UN in
New York (US). A third programme, ‘Scaling Solar Mini Grids’, was launched at the 52°¢ Annual
Meeting of the African Development Bank Group on 24 May 2017, Gandhinagar, Gujarat (India).
The fourth and fifth work programmes, ‘Scaling Rooftop Solar’ and ‘Scaling Solar E-Mobility and
Storage’, were launched on the sidelines of the ISA Founding Conference, Mar. 2018.

132 Interview with Participant 3, n. 88 above.

13
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placed before the IAC for input from prospective ISA member countries.'** In March
2016, by the fourth IAC meeting, Piyush Goyal, India’s energy minister, urged mem-
bers to ‘speed up the activities’ in order to ‘develop the shape and form of [the] ISA
in a legally established manner’.'** Minister Goyal also held consultative discussions
with resident diplomatic missions of 73 prospective ISA member countries in New
Delhi on 6 April 2016, in which he sought further input on the Framework
Agreement.'® Based on the several ISC and IAC meetings, as well as feedback received
from prospective member countries, it was decided that the Framework Agreement
would: (i) outsource the finance and administrative functions of the ISA to the UN
or its organs in order to maintain its agility and action-orientation; and (ii) rely on non-
mandatory, voluntary contributions from ISA members.'*® This appears to reflect the
major concerns raised by developed countries during the negotiations for a treaty text.
For instance, Guy-Cedric Werlings, ISA Focal Point from France, remarked that ‘the
core principle of [the] ISA is to create a buyer’s market by creating bigger volumes
and a participatory approach’.’>” The US called for the ISA to be ‘a nimble organiza-
tion, based on voluntary membership, in which projects and activities are more valued
than dues and voting rights’.'*®

Ultimately, the first draft of the Framework Agreement was prepared jointly by India
and France based on input received in previous ISC meetings.*” On 5 October 2016,
during the fourth ISC meeting, the draft Framework Agreement was presented. It was
decided that it would be circulated to prospective ISA member countries for comment,
after which the revised draft would be opened for signature.'*® Feedback was sought
through the network of ISA national focal points, French and Indian missions in
prospective member countries, and also through missions of prospective countries in
New Delhi and Paris.'*" The IAC produced a revised version of the Framework
Agreement, which was circulated to all members for comment on 26 October 2016.
The final draft of the Framework Agreement was presented for signature on
15 November 2016 at COP 22 in Marrakesh (Morocco). On 6 November 2017 the
minimum threshold of 15 countries ratified the Framework Agreement, and on
6 December 2017 the ISA entered into force. According to several interviewees, the
greatest achievement of the ISA was to gain legal force in a short period of time, and
to consistently signal ongoing work throughout this process of signature and
ratification.

133 First IAC Meeting, n. 26 above, p. 3.

134 ISA, ‘Report of the Fourth Meeting of the Interim Administrative Cell of the International Solar Alliance’,
18 Mar. 2016, available at: https:/isolaralliance.org/about/steering-committees (Fourth TAC Meeting).

135 Third ISC Meeting, n. 102 above, p. 2.

136 Gixth IAC Meeting, n. 27 above.

137 Third IAC Meeting, n. 120 above, p. 1.

138 Remarks of George N. Sibley, Minister Counsellor, US Embassy: Sixth IAC Meeting, n. 27 above, p. 2.

139 ISA, ‘Report of the Fourth Meeting of the International Steering Committee’, 5 Oct. 2016, p. 7, available
at: https:/isolaralliance.org/about/steering-committees (Fourth ISC Meeting).

149 1bid., p. 7.
141 Thid.
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PM Modi, observing the positive response of developing countries to the ISA,
insisted on a treaty-based organization so that it would be ‘difficult to wipe away the
success”.'** While creating such an organization required a more tortuous process,
the decision to take this route was cemented by the Indian government’s view that
this legal form would ensure a long-term commitment by sovereign governments.
Moreover, the threshold for treaty ratification was kept very low — 15 countries —
and several interviewees within the foreign ministry believed that this would be a
very realistic goal. Another crucial determinant for the legal form of the ISA appears
to be the fact that IRENA is also a treaty-based organization.

Some interviewees argue that there was no deep thinking behind the decision to
make the ISA a treaty-based organization. Others noted that countries viewed the
organizational question through different lenses: France sought private sector involve-
ment,'** and the US did not want a treaty-based structure.'** Yet, other interviewees
pointed out that India insisted on a formal legal structure and, in so doing, wished to
make a political statement. The final choice of form appears to have been driven by con-
cerns of legitimacy, especially with regard to bringing predominantly poor and devel-
oping countries on board. As a result, the treaty text reads more like ‘a political
document that is easy on language and low on legalese’,'* while the ‘obligations
were not kept onerous in order to encourage more countries to join’.'*® A standardized
legal treaty-based organization was preferable so that these governments understood
exactly what the organization does, what their benefits and liability would be, and,
most importantly, ensure long-term value of the organization and its activities.'*”

A core interest for India all along was to ensure the legally binding nature of the insti-
tution, which explains the design of the ISA: firstly, the ‘hard’ legal form of a treaty;
secondly, the ‘soft’ legal terms with opt-in and non-legally binding obligations. This
choice of form, which I describe as ‘soft law in a hard shell’, is motivated by twin con-
cerns of ensuring legitimacy through legal form and flexibility by way of the legal terms.

Interestingly, even as the ISA brought states together through the ratification process,
it associated itself early with non-state actors. Shidore and Busby have argued recently
that the ISA might exert limited geopolitical influence because of India’s limited cap-
acity to provide financial support, and its low levels of technological prowess in solar
energy.'*® However, the primary force behind the implementation of the ISA mission

142 Tnterview with Participant 4, n. 67 above.

143 Third IAC Meeting, n. 120 above.

144 Sixth IAC Meeting, n. 27 above.

145 Interview with Participant 7, n. 83 above

146 Tnterview with Participant 11, n. 68 above.

47 Interview with Participant 4, n. 67 above (‘treaty-based organization is assured of longevity’); Interview
with Participant 10, n. 67 above (‘treaty-based organization has long-term value’); Interview with

Participant 11, n. 68 above (‘treaty form makes it more serious otherwise it [the organization] could
remain unstructured’).

148, Shidore & J.W. Busby, ‘One More Try: The International Solar Alliance and India’s Search for
Geopolitical Influence’ (2019) 26 Energy Strategy Reviews online articles, article 100385, available at:
https:/reader.elsevier.com/reader/sd/pii/52211467X19300781?token=59D0B80F71F34B97F74EEF02
53B8010ES80CFFF89CC40FA1DAF661627E0B8F4CCF787A734C18DF3B548737A94007F23B.
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may ultimately derive from multilateral organizations, financial institutions, and sub-
national actors and networks. As a consequence, India’s perceived weaknesses in finan-
cial and technological power could be overcome by the host of allies working alongside
the ISA. As a former Indian diplomat put it, the ISA exemplifies a kind of “flexible multi-
lateralism’.'*” According to another interviewee, ‘we wanted a lean organization that
works fast and doesn’t have too much bureaucracy’.'*® The ISA therefore relies on
the faculties and capabilities of its partner organizations, which are the primary
research and technical partners leading the charge on operationalizing the ISA through
both programmatic support and capacity building. According to an interviewee:

A full multilateral system was not being envisioned. [The] ISA works like an opt-in or club-
like alliance that doesn’t require everyone to sign up. Striking that balance between giving it
the flavour of something that has a clear statist hook, but also providing the flexibility of a
docking station where countries could plug in based on their specific solar interests was
why this legal form was chosen.""

The final design of the Framework Agreement was chosen to avoid the pitfalls of both a
top-down arrangement, in which it would be hard to forge consensus across countries,
and a bottom-up model, which could degenerate into a coalition of leading solar coun-
tries neglecting the majority of nations. Instead, the ISA was envisaged as a platform for
attracting both finance and technology related to solar energy deployment in the devel-
oping world. Formalizing the institution brought a degree of seriousness that would
make its dealings with other institutions more structured and predictable, allowing
finance and technology to flow into projects more easily.'** Going forward, as one
interviewee notes, ‘the value [of the ISA] would be to demonstrate replicable financial
models or technologies for increasing the uptake of solar energy across member coun-
tries’.’*? Ultimately, a defining feature of the ISA is its blend of top-down and
bottom-up approaches, as reflected in the contrast between its statist approach to rati-
fication and its reliance on non-state actors during operationalization.

6. CONCLUSION

The goal of this study of the ISA is to explain the decisions behind the creation of a new
international agreement and the resulting choice of a treaty-based organization. In
doing so, this article delves into the political forces behind the treaty-making process
and finds that the degree of formality of the ISA, which I describe as ‘soft law in a
hard shell’, is explained by three motivations. Firstly, India’s leadership in the treaty-
making process, viewed against the backdrop of its global rulemaking ambitions,
ensured the ‘hard’ treaty form of the new organization. The permanence of the institu-
tion is a clear indication of India’s desire to leave a mark in the international arena.

%% Interview with Participant 13, n. 89 above.
139 Interview with Participant 7, n. 83 above
151 Interview with Participant 3, n. 88 above.
152 Interview with Participant 12, n. 85 above.
153 Interview with Participant 10, n. 67 above.
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Secondly, none of the member states that ratified the Framework Agreement wanted a
new international organization with a large bureaucracy. Therefore, the focus was on
creating ‘soft’, non-binding, flexible treaty terms which could rely on other non-state
actors, such as multilateral development banks, financial institutions, and other
regional or subnational entities. Thirdly, the preference of developing countries for a
‘hard’ legal form, but one without onerous obligations, cemented the treaty-based
structure of the ISA and its use of ‘soft’ treaty terms to involve participating organiza-
tions in its implementation.

It remains to be seen where the ISA will fit within the climate change regime complex
and what it will mean for Indian leadership in global climate governance. As one inter-
viewee observed, ‘[the ISA] has been a canter, if not a gallop, but definitely not a
walk’.">* First impressions from this case study reveal the importance of multilateralism
for India, even as she accepts — slowly, but surely — the blurring of developed versus
developing country commitments on climate change, and the increasing role of trans-
national, non-state actors in driving climate action.

15% Interview with Participant 3, n. 88 above.
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