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Introduction

A recent study found that when some scholars apply
for research grants they may add extraneous investi-
gators, individuals who are not expected to contribute
to the research effort, to their grant proposals. These
individuals are labeled “false investigators.” For exam-
ple, at some institutions, lab directors may be routinely
added to grant proposals simply because the proposal
is coming out of that lab, not because the director will
be making a significant contribution to the research.
Sometimes young scholars add their mentor to a pro-
posal as a show of respect or gratitude, in other cases
a small group of scholars might reciprocate, add-
ing each other to their various proposals to increase
their chances of receiving an award.! This manuscript
argues that adding false investigators violates U.S.
civil and criminal statutes. Federal grant proposals lie
within the jurisdiction of the U.S. Government and are
therefore subject to prosecution under laws designed
to protect the government from attempts to use fraud
to procure government funds including False, Ficti-
tious or Fraudulent Claims (18 U.S.C. §287), the False
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Statements Act (18 U.S.C. §1001), and civil damages
under the False Claims Act (31 U.S.C. §3729).2 In fact,
U.S. Government jurisdiction extends to all grants
originating with granting organizations receiving
federal funds, which means submitting grants that
include false investigators to state agencies and many
non-profit organizations are also potential violations.
The submission of a grant application that includes a
false investigator to an organization receiving federal
funds, whether that grant is later funded or not, is a
violation of the False Statements Act (FSA). Further-
more, if grant proposals that include false investiga-
tors are approved and receive funding, the partici-
pants are also violating 18 U.S.C. §287 (criminal false
and fictitious claims against the U.S. Government)
and the False Claims Act (FCA).

In addition, responsibility for research miscon-
duct extends beyond the immediate participants.
Legal culpability also exists for everyone signing off
on a proposal who knows, or should have known,
that false investigators may be included. Thus, vio-
lations, whether criminal or civil, can include those
with administrative authority over the grant; such as
department chairs, deans, and sponsored program
officers, who approve grant proposals prior to their
submission with the knowledge that the proposal may
include a false investigator, or any other materially
false information. For example, consider a university
research lab that typically includes lab directors in
grant proposals. If the lab director does not directly
participate in a funded research project, then admin-
istrators approving these grant proposals are putting
themselves at legal risk. Moreover, liability is not lim-
ited to individuals, but also extends to institutions; a
number of universities have settled FCA actions for
millions of dollars in penalties and/or have had to

OPIOID CONTROVERSIES: THE CRISIS — CAUSES AND SOLUTIONS ® SUMMER 2020 331
The Journal of Law, Medicine & Ethics, 48 (2020): 331-339. © 2020 The Author(s)

DOI: 10.1177/1073110520935347

https://doi.org/10.1177/1073110520935347 Published online by Cambridge University Press


https://doi.org/10.1177/1073110520935347

INDEPENDENT

defend themselves from FCA prosecution in court.
It is important to note that effort certification pro-
cedures do not insulate institutions from potential
prosecution; in fact, as argued below, effort certifica-
tion could be used as evidence against an institution to
document a false claim.

According to Jacob,? when it comes to research
integrity the “the implementation of legal and regula-
tory frameworks has so far remained under-theorized,
and this has limited the possibility of grasping the

als are not expected to make any contribution to the
research effort.

Fong and Wilhite show that the inclusion of false
investigators is widespread with reported incidents
spanning the academic spectrum including science,
engineering, medicine, business, and the social sci-
ences.” And, although many reasons were given for
adding a false investigator, the most common (repre-
senting 60% of the cases) was that the false investi-
gator’s reputation increased the chances of a positive

review. Other common reasons were

that the false investigator was the direc-
tor of the lab where the work was being

In this manuscript, we attempt to make
a connection between research integrity
and the law. This manuscript starts with

conducted, that the added individual
was in a position of authority and could
influence the respondent’s career, some

a discussion of false investigators in grant
proposals. It then addresses the civil and
criminal elements of the inclusion of false
investigators in grant proposals. To conclude,
the manuscript provides policy initiatives
that may help reduce the practice of false

investigators.

additions were suggested by reviewers,
and some scholars added their mentor.
Irrespective of the individual’s rationale,
it is research misconduct because it is a
falsification in proposing research that is
“committed intentionally, knowingly, or
recklessly”® and it has civil and criminal
consequences.

The subsequent sections address the
legal implications of false investigators

distinctive interpretative challenges that engagement
with research integrity problems poses to legal and
other experts.” In this manuscript, we attempt to make
a connection between research integrity and the law.
This manuscript starts with a discussion of false inves-
tigators in grant proposals. It then addresses the civil
and criminal elements of the inclusion of false investi-
gators in grant proposals. To conclude, the manuscript
provides policy initiatives that may help reduce the
practice of false investigators.

The Inclusion of False Investigators

Growing competition for publication and grant fund-
ing provides incentives for scholars to work more
efficiently, but it can also lead to abuses, corner cut-
ting, and fabrication.* Many forms of academic and
research misconduct have been identified and stud-
ied; fake peer-review, plagiarism, falsifying data, add-
ing names to research publications, and so forth,’
but the majority of these forms of misconduct focus
on publishing. Little research focuses on grants and
those studies examine the impact of research miscon-
duct in publishing on an academic’s subsequent grant
funding.¢ This manuscript focuses on misconduct in
grants; specifically, on the practice of adding extrane-
ous investigators even though those added individu-
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by systematically reviewing the elements
of the FCA, the FSA, and 18 U.S.C. §287,
criminal false or fictitious claims, and then applying
those elements to the addition of false investigators.?

The Civil Liability of False Investigators

The origin of the False Claims Act (31 U.S.C. §3729)
dates back to the Civil War with the enactment of “An
Act to prevent and punish Frauds upon the Govern-
ment of the United States,” imposing civil liability
on people who present false claims to the govern-
ment for the purpose of obtaining payment.® The
FCA focuses on the recovery of claims for the U.S.
Government. This statute is the means by which the
government recovers money from grant fraud and
imposes civil penalties. As of 2018, the Act provides
for a civil penalty of not less than $11,181 and not
more than $22,363, plus 3 times the amount of dam-
ages suffered by the Government attributable to the
false claim." If found liable, the defendant may also
be liable for the U.S. Government’s cost of pursuing
civil action to recover the damages and levy penalties.
The elements that must be proven to establish liabil-
ity under the civil FCA are: 1) The defendant made a
false statement or engaged in a fraudulent course of
conduct; 2) Such statement or conduct was made or
carried out with the requisite scienter; 3) The state-
ment or conduct was material; and 4) The statement
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or conduct caused the government to pay out money
or forfeit money due.’? Each of these elements will be
analyzed.

False Statement or Fraudulent Conduct

In Universal Health Services v. United States ex rel.
Escobar, the court approved of two standards for what
constitutes an actionable falsehood under the FCA.®
The first is an actual specific false representation and
the second is an implied false certification. Including
an investigator who, in fact, performs no work, or has
performed no work, on a research grant, would fall
into the category of an actual false representation.
An example of a false implied certification would be
effort certifications made by a researcher, certifying a
researcher had spent research time on a funded proj-
ect, when in fact they had not.

Scienter

Scienter refers to a guilty state of mind, or necessary
level of intent in carrying out a wrongful act. In Uni-
versal Health Services v. United States ex rel. Escobar,
the court determined that this element can be proven
in three ways: 1) actual knowledge of falsehood; 2)
deliberate ignorance; and 3) for civil liability under
the FCA, reckless disregard for the truth is sufficient
to establish the knowledge requirement. The authors
would assert that if grantees submit a claim know-
ing there is a false investigator, this would be actual
knowledge. Similarly, purposefully avoiding such
knowledge also meets the requirement. For admin-
istrators, the most concerning means by which the
knowledge requirement can be met is reckless disre-
gard. This implies some level of a due diligence and a
lack of meaningful oversight by administrators rises to
the level of recklessness, particularity if the granting
agency, the grantee institution, or a particular admin-
istrator, is charged with meaningful oversight of the
grant application and funding process.

Materiality

Materiality deals with whether an action reasonably
might influence a governmental decision. The Escobar
case was largely about the requirement of materiality
and the fundamental question was whether payment
would have occurred if false or fraudulent conduct
was known.

Causation

The issue of causation is the extent to which the false
or fraudulent conduct results in the payment of a false
claim. In United v. Luce,** the court rejected a “but for”
test and adopted the broader proximate causation as
the standard by which FCA cases would be governed.

Therefore, if it is reasonably foreseeable that a defen-
dant’s falsehood was the cause of the government’s
harm, the requirement for causation is satisfied.

There is case law demonstrating that false investi-
gators meet these elements. For example, a jury deter-
mined that Cornell University Medical College was
in violation of the FCA by making false statements in
connection with grant applications.’> Renewal grant
applications to the NITH included “key personnel” who
later had no involvement in the grant (i.e., the grant
application included individuals who did not contrib-
ute to the research effort; false investigators). Cornell
argued that such false statements were not material;
that they did not influence the grant decision. How-
ever, the appeals court ruled against them because
the concern was whether the false statement, in this
instance the inclusion of “key personnel” (i.e., false
investigators), had the natural tendency or capability
of influencing the receipt of money, which in this case
was the NIH’s decision to grant the money to Cornell.

Universities have increasingly faced FCA litigation
and, in most instances, have settled rather than go to
trial. For example, in 2015 the University of Florida
reached a $20 million settlement regarding FCA alle-
gations revolving around improper charges to U.S.
Department of Health and Human Services, in 2014
Duke University Health System, Inc. reached a $1 mil-
lion FCA settlement regarding fraudulent Medicare,
Medicaid, and TRICARE billing, and in 2016 the
University of Missouri-Columbia paid a $2.2 million
settlement related to false Medicare claims. Although
these settlements do not relate to false investigators,
they show that universities are beginning to pay the
price for fraud and as knowledge of false investiga-
tors grows, so do the chances that universities will find
themselves in FCA litigation.

Civil false claims cases can be brought by anyone,
such as a disgruntled employee, support staff, someone
who has been fired, etc. They are called a relator. The
relator files a lawsuit under seal and notifies the gov-
ernment. The government then has to decide whether
to take over the litigation or allow the relator to pro-
ceed. If there is a recovery to the government, the rela-
tor is entitled to 15% to 30% of the amount recovered.
Grant awards can be for millions of dollars which cre-
ates a significant incentive for someone to blow the
whistle. In one such example, the Federal District
Court awarded damages equal to the full amount paid
on the grants, $1,657,455 and trebled that amount as
provided by the False Claims Act.'6 The Cornell case
was originally brought by a relator, Daniel Feldman,
with knowledge of the inclusion of false investigators
on grant applications to the NIH and, prior to appeal,
the total damages were $1,519,595.
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The Criminal Liability of False Investigators
Until the enactment of the FCA (31 U.S.C. §3729) in
1863, false and fraudulent claims were solely a crimi-
nal offense (18 U.S.C. §287). With the development
of the FCA, the U.S. Government could reclaim their
losses from fraud and monetarily penalize the respon-
sible party through civil prosecution using the FCA as
well as criminally penalize those responsible through
18 U.S.C. §287. False statements were one means by
which someone could be held liable for a false claim
under the FCA and 18 U.S.C. §287. In 1934, Congress
amended 18 U.S.C. §287, removing the requirement
that a false statement be for the purpose of financial
fraud and thus making false statements, whether
for financial fraud or not, illegal.”” Thus, if someone
makes a false statement to the U.S. Government for
any reason, that individual can be in violation of 18
U.S.C. §287. In 1948, Congress separated false state-
ments from false claims creating the False Statements
Act (18 U.S.C. §1001)."8 From this point forward, false
statements were criminally prosecuted under the False
Statements Act and false claims were criminally pros-
ecuted under 18 U.S.C. §287. Depending upon an indi-
vidual’s actions, they could be criminally prosecuted
for two crimes, false statements and false claims, but
criminal liability with regards to false investigators
begins with false statements in grant applications.

The False Statements Act (18 U.S.C. §1001)

Under the False Statements Act, whoever, in any mat-
ter within the jurisdiction of the executive, legislative,
or judicial branch of the U.S. Government, knowingly
and willfully — 1) falsifies, conceals, or covers up by
any trick, scheme, or device a material fact; 2) makes
any materially false, fictitious, or fraudulent statement
or representation; or 3) makes or uses any false writ-
ing or document knowing the same to contain any
materially false, fictitious, or fraudulent statement or
entry — shall be fined under this title, imprisoned not
more than 5 years.!?

Submission of a grant application with a false inves-
tigator is a materially false statement; recall, the court
has found that the inclusion of a false investigator is
material (could reasonably influence a grant decision)
in the Cornell case. Moreover, the precedent that false
statements in grant proposals are illegal are clear;
researchers have been convicted, fined, and impris-
oned for false statements including the addition of
false investigators in grant applications.2® For exam-
ple, in U.S v. Anghaie, Dr. Samim Anghaie and his
wife, Sousan Anghaie, were convicted of crimes under
both the FSA and 18 U.S.C. §287; making false state-
ments in grant applications and making false claims
with regard to the grant funds. One of the false state-
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ments, for which the Anghaies were convicted, was the
listing on grant applications a “Principal Investigator”
who performed no work on the contract (i.e., a false
investigator). Dr. Anghaie was sentenced to 6 months
imprisonment, his wife received a sentence of home
confinement, and each was ordered to pay $500,000
fines.

In addition to U.S. v. Anghaie there are other cases
involving prosecutions under the False Statements
Act based almost exclusively on the inclusion of false
investigators in a grant proposal. For example, in U.S.
v. Thomson, Scott Thompson applied for a $150,000
Small Business Technology Transfer grant from the
NSF on behalf of Isosceles, LLC.?! The grant proposal
specified that Dr. Jing Li would be hired by Isosceles
as the principal investigator. Dr. Li was never hired by
Isosceles. The Defendant, Thomson, none the less sub-
mitted claims for payment specifying that Dr. Li had
worked at least 160 hours on the project. The Defen-
dant was convicted of multiple counts of making false
claims, false statements, and wire fraud as well as one
count of receiving stolen government money.

U.S. v. Ding and Zotova®? is perhaps the strongest
case predicated on the inclusion of a false investiga-
tor as the basis for criminal prosecution. In Ding and
Zotova, the case is predicated on a representation in
the grant proposal that Yulia Zotova would be the
principal investigator and Lehigh University would be
a subcontractor. The facts of the case show that Dr.
Zotova was never involved in performing the funded
research. While the funded work was completed, it was
performed by Yujie Ding and graduate students using
resources at Lehigh where Dr. Ding was a prominent
professor, but Dr. Zotova did not participate. Dr. Ding
and Dr. Zotova were convicted on multiple counts of
wire fraud based on false certifications that Dr. Zotova
was the PI and had performed significant services.

If universities have administrators (e.g., Chairs,
Deans, and individuals in their Sponsored Programs
Office) sign fraudulent proposals then the question can
be raised, “did they know or should they have known?”
Although it is necessary that a defendant “know” the
statement is false for liability under the False State-
ments Act, case law provides that avoidance of knowl-
edge will not protect a defendant if the facts indicate
that this knowledge was purposely avoided. “Deliber-
ate Ignorance” is a substitute for actual knowledge. In
essence, if a Defendant is shown to have purposefully
avoided knowledge of a false statement or claim, the
government has met its burden of the falsity element
of the crime. Thus, administrators may not be able to
avoid liability by claiming they did not know that a
false investigator was included in a grant proposal or
on invoices for grant funds.
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There are cases where administrators were charged
with false statements using deliberate ignorance as
the burden for establishing knowledge. In U.S. v. Cal-
hoon, John Calhoon (the Defendant), a manager at an
organization dealing with Medicare reimbursement,
claimed that he had not noticed that non-reimburs-
able royalty fees were included in the Medicare cost
reports because he was a hands-off manager. The
jury convicted Calhoon of making false statements
in claiming Medicare reimbursement using deliber-
ate ignorance as a substitute for actual knowledge.??
Calhoon appealed the decision and argued that the
“deliberate ignorance” jury instruction should not
have been given, but the 11th Circuit Court of Appeals
determined the “deliberate ignorance” charge was
proper and not prejudicial.

In U.S. v. Delgado, Maria Delgado (the Defendant),
a billing administrator and self-professed medical
billing expert with 30 years of experience, submit-
ted ineligible Medicaid and Medicare reimbursement
requests for therapy sessions.2* The Defendant argued
she lacked the necessary knowledge to be guilty of
making false statements. The 5th Circuit held that
where a defendant: (1) was subjectively aware of a high
probability of the existence of illegal conduct; and (2)
the defendant purposely contrived to avoid learning
of the illegal conduct, a jury may be instructed that
“deliberate ignorance” is sufficient to show knowledge
on the part of the defendant.

It is also pertinent to note here that the recruitment
of others to make false statements also has criminal
liability consequences.?* Section 2, article b, of Title 18
of the U.S. Code (18 U.S.C. §2(b)) states that the will-
ful causing of an offense, which includes false state-
ments, against the United States, imposes liability as a
“principal” on that individual causing the offense even
if the offense was performed by another person.2¢ Fong
and Wilhite show that significant portion of the false
investigators were included because they were the lab
director or some other person of authority who “could
impact [the survey respondent’s] career.”?’ If the sur-
vey respondents felt pressure to include someone not
expected to contribute then those authority figures
may also be culpable.

Criminal False, Fictitious, or Fraudulent Claims (18
U.S.C. $287)

If funds are granted to a proposal that includes a false
investigator then spending those funds may constitute
a violation of 18 U.S.C. §287 (criminal false, fictitious,
or fraudulent claims). The elements of criminal false
claims are that the defendant: 1) made or presented
a false, fictitious, or fraudulent claim to a department
of the United States; 2) knew such claim was false, fic-

titious, or fraudulent; and 3) did so with the specific
intent to violate the law or with a consciousness that
what he was doing was wrong. Violations of the first
two elements occur when: 1) a statement was made;
2) it was false; 3) it was material, meaning it has the
potential to influence a decision; 4) it was made with
specific intent, meaning knowledge of the falsity; and
5) it was within the jurisdiction of the United States.28
The arguments below suggest that submitting a fraud-
ulent proposal to a federal granting agency, such as the
NSF, NIH, or Department of Defense, or any agency
that receives federal funds, meets each of these ele-
ments. The third element, knowing it is wrong, is a
fundamental pillar of scholarly research; intentional
falsification on proposed research is wrong. To be
clear, the submission of a fraudulent grant proposal,
in and of itself, is a criminal offense (a false state-
ment), thus even if a proposal is not funded, the False
Statements Act (18 U.S.C. §1001) has been violated.
But, the potential for a second criminal offense arises
if the grant is awarded because expenditures from
that grant are a claim based on a false statement and
they violate 18 U.S.C. §287. In essence, someone is in
violation of 18 U.S.C. §287 if they receive any funds
obtained with a false statement.

STATEMENT

A statement is any statement or representation, sworn
or unsworn, whether required by the government or
not, whether in writing or not.2? When researchers
submit a grant proposal, that proposal includes many
statements and some of those statements are about
who will be contributing to the research effort and
what their contributions will be.

FALSITY

A statement is false when there is a false representa-
tion or when there is concealment of a relevant fact.2°
The inclusion of a “false investigator” constitutes a
false statement because it is a false representation of
the persons who will be responsible for conducting the
funded research if the grant is awarded. Again, 20%
of 10,000 survey respondents said that they included
someone as an investigator even though they were not
expected to contribute.?!

MATERIALITY

A statement is material if it reasonably might influ-
ence a governmental decision.?> The U.S. Supreme
court has determined that materiality is an issue
for a jury to decide, so materiality turns on the abil-
ity to make a convincing case to a jury.?? Proposals
with false investigators are asking the government to
give research support to someone not involved in the
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research. That is a decision the government would not
make absent the individual’s inclusion on the grant,
thus, the false request influences the decision. Fur-
thermore, grant reviewers regularly consider the repu-
tation and past experience of applicants when evaluat-
ing proposals.?* In fact, the application guidelines of
the NSF direct investigators to provide examples of
their work, and other activities, related to the project
being proposed.?s Fong and Wilhite find that 60% of
those who admit to adding false investigators did so
because they believe the false investigator’s reputation
will impact the funding decision.?¢ Reputation often
matters when agencies distribute funds and it is that
potential influence that makes the proposal material.
There is precedence for this application of material-
ity; in U.S. ex rel. Daniel Feldman v. Wilfred van Gorp
and Cornell University Medical College, a jury deter-
mined that the inclusion of “key personnel” in a grant
proposal who are not really going to work on the grant
is material.?

INTENT

The intent requirement in the law is that a statement
is a “knowing and willful” false statement. The actor
does not have to intend to specifically deceive the
government or even know that the false statement is
illegal, they just have to willfully (intentionally) make
a statement they know is false.?® The inclusion of a
false investigator meets the intent standard. The grant
proposer knows that they are including someone as a
contributor to a grant proposal even though that indi-
vidual is not going to be part of the research process.
That is all that is required. Even if the participants
did not intend their false investigators to sway the
funding decision, intent is still satisfied. In Fong and
Wilhite, respondents provide a number of reasons for
the inclusion of false investigators (their reputation
might sway the decision, it was their department chair
or director of the lab, etc.),? but the specific reason
a researcher was added does not matter; since there
was a rationale for their inclusion, the inclusion was
intentional. Because NSF grant applications require
all investigators to sign proposals, both the grant pro-
poser and the false investigator have legal knowledge
of this false statement.

JURISDICTION

A statement must be within the jurisdiction of some
branch of the U.S. Government (executive, legisla-
tive, or judicial) for criminal liability to apply to a false
statement. Grant proposals are a signed request for
government funds, meeting the jurisdiction require-
ment. Moreover, the actor does not have to know it
is in the jurisdiction of the U.S. government and the
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statement does not have to be communicated directly
to the U.S. government to be in the U.S. Government’s
jurisdiction.*® This means that sending a grant to
a non-federal agency, such as a non-profit research
institute, that receives federal funds is covered by this
law. Furthermore, researchers do not have to have
prior knowledge that such an agency has federal funds
to be prosecuted. Courts have consistently ruled that
statements to state or local governments receiving
federal funds or are otherwise overseen by the U.S.
government are within the jurisdiction of the law.*
This opens the possibility that internal state university
grants are within the jurisdiction of this law.

Many universities receiving grant funding have
effort certification policies in an attempt to ensure
grant funds are not misused. Unfortunately, in the
case of false investigators, the effort certification pro-
cess occurs after the law has been broken. The false
statement violation happens when a grant is submit-
ted. Then, if such a grant is awarded, any claim made
on the funds violates the false claims act. Even if a
specific expenditure was completely appropriate in
the sense that it followed the grant’s approved bud-
get, the fact that the funds were awarded based on a
false statement makes that otherwise legitimate claim
a false claim. Thus, if a grant includes a false inves-
tigator, effort certification actually documents false
claims.

Because the falsification of a funding proposal is
typically determined after the award of the proposal,
violations of the FSA and 18 U.S.C. §287 are usually
prosecuted together.*2 In any case where a fraudulent
grant application is submitted, the grant is funded,
and funds are spent, applicants can be charged with
both crimes. Additionally, once these legal lines have
been crossed, there are additional crimes that can
potentially be charged in connection with the fraudu-
lent grant application; such as wire fraud, mail fraud,
and conspiracy. As discussed above, in U.S. v. Ding
and Zotova, Drs. Yujie Ding and Yulia Zotova were
convicted on multiple counts of wire fraud based on
false certifications that Dr. Zotova was the PI and had
performed significant services.*3

Conclusion

Researchers have identified a number of costs to soci-
ety as well as to individual academics when it comes
to research misconduct; for society it misleads read-
ers,** wastes resources,* and puts patients at risk*
and for the individual researcher it damages their
reputation and career.*” Sovacool argues that soci-
ety should raise the cost to individual researchers to
help reduce misconduct by explicitly making miscon-
duct illegal.*8 Other researchers point out that some
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research misconduct may already violate the law. For
example, Stegemann-Boehl suggests that the use of
falsified data in statements made to German fund-
ing agencies may be punishable as fraud.*® Another is
by Stern and Lemmens, who argue that publications
that include “guest” or “honorary” authorship, where
someone is given credit as an author even though
they did not fulfill authorship requirements, may
violate the False Claims Act if proof can be provided
that it led to a fraudulent claim to the government.°
This manuscript focuses on a newly observed form of
research misconduct, adding “false investigators” to
grant proposals. By presenting a legal argument that
the inclusion of false investigators in grant proposals
breaks federal laws, this manuscript is attempting to
make researchers aware that there are far reaching
consequences to misconduct. However, this manu-
script goes further, it points out that administrators
should be concerned about this form of misconduct
because they are signing these grant proposals and
thus are personally entangling themselves, and their
universities, in this legal process.

Fong and Wilhite provide evidence that the inclu-
sion of false investigators in grant proposals is perva-
sive.5! It may be pervasive because little research has
investigated the legality of this behavior and academ-
ics may unwittingly think it is acceptable. Academics
from all disciplines may be unintentionally exposing
themselves, their colleagues, and their institutions to
criminal and civil liability when they include a false
investigator because it violates the False Statements
Act and, if the grant is funded, the False Claims Act.

Liability is not limited to U.S. researchers. The NIH,
for example, funds research both in the U.S. and inter-
nationally, so academics from around the world can
face U.S. penalties. In addition, many countries pro-
vide state funded research and have laws similar to
those in the U.S. Stegemann-Boehl suggests there may
be consequences based on German law in relation to
fraudulent data submitted to German granting agen-
cies.? Other examples include the United Kingdom’s
(U.K.) Fraud Act 2006, Canada’s Criminal Code parts
361 and 380 on false pretense and fraud, and Article
K.3 of the Treaty on European Union (E.U.); all make
similar statements to the U.S. False Statements and
False Claims Acts regarding the protection of govern-
ment funds in relation to false statements and/or false
claims; researchers seeking funding in countries with
such laws who are adding false investigators to their
proposals may be unintentionally committing a crime.

Finally, administrators can be held both criminally
and civilly liable for the inclusion of false investigators
in grant proposals they sign. Thus, they face personal
risk and can damage the reputation of their institu-

tion. Administrators have been held criminally liable
in cases dealing with false statements and while it
would be unreasonable to suggest that administrators
should know every circumstance where a false inves-
tigator was included in a grant proposal, it would not
be surprising to find out that certain institutions have
cultures that encourage grant writers to include lab
directors, other administrators, or mentors who do
not actually play a role. That an administrator would
allow such cultures to persist and then continue to
sign grant documents knowing the potential for mis-
conduct puts that administrator in a precarious legal
position. They may be liable because of “deliberate
ignorance;” seen as purposefully avoiding knowl-
edge of a false statement. Their actions also put their
institutions at significant monetary risk through FCA
liability. It should also be reiterated that effort certifi-
cation is not a means of protecting administrators or
institutions from false claims, but instead documents
that fact that such claims were made. Effort certifica-
tion is not a means of protection for the type of mis-
conduct addressed in this manuscript.

There are policy changes that can help and they are
as follows:

* Universities and research institutions should
review their internal policies and specifically
address who should be and who should not be
included in grant proposals. Institutional cul-
tures that automatically include directors of labs,
department heads, or administrators should
be re-examined. In some situations, it may be
appropriate to include lab directors and the like
on some grants, but institutions should have
explicit policies that clearly delineate when those
inclusions are appropriate and when they are
not. In conjunction with this policy review, indi-
viduals who might be willing to expose abuses
should be extended safe harbor; whistleblowing
that keeps institutions out of a legal quagmire
benefits those institutions.

* Potential offenders may not be fully aware that
they are committing acts of academic misconduct
or that they are even breaking the law. Thus, all
researchers should be made aware of the conse-
quences through better responsible conduct of
research (RCR) training. Vasgird (2007: 835)
states “A broad and comprehensive RCR educa-
tion program can be invaluable in diminishing
any communication and knowledge gap that
might exist between institutional policy makers
and those whom the policies may affect.”s

It may be possible to reduce the perceived benefit
of adding false investigators. It seems that many
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granting agencies, and the reviewers for those
agencies, consider investigators’ publications,
experience, and skills important and thus why
identifying information is part of grant review.
However, the overwhelming reason false investi-
gators are added to proposals is that their reputa-
tion may sway reviewers; consequently, removing
the potential impact of reputation should help
cut back on the practice and thus any policy that
increases the anonymity of grant participants
should reduce the incentive to add false inves-
tigators. The most extreme policy would be to
institute double blind review; this serves to take
reputation completely out of the process.

To conclude, research teams that include extraneous
or false investigators appear to be violating criminal
and civil law. A large number of academics seem to
be unaware of these laws or ignore them. The purpose
of this manuscript is to raise awareness of the poten-
tial legal consequences to their actions; specifically,
violations of the FCA and FSA. While the practice of
adding false investigators may be the norm at some
universities that does not make it legal. For admin-
istrators, the appearance of condoning this behavior
may only aid potential prosecution. By turning a blind
eye to the inclusion of false investigators, adminis-
trators are practicing their own form of “intentional,
knowing, and reckless” behavior with regards to falsi-
fied, proposed research; they are failing with regard to
research integrity. If the recognition that they are not
meeting research integrity standards is not enough to
change their behavior, administrators may find the
fact that they and their universities can be held liable
strong motivating factors to take this, and hopefully
all research misconduct, seriously.

Note
Dr. Fong reports grants from Office of Research Integrity, during
the conduct of the study.
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