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The Ethics of Labor
Immigration Policy

Martin Ruhs and Ha-Joon Chang

Abstract This article examines the key ethical questions in the design of labor
immigration programsWe propose a two-dimensional matrix of ethical space that
isolates a number of different ethical frameworks on the basis of the degree of con-
sequentialism they allow and the moral standing they accord to noncitidnar-

gue for the rejection of extreme ethical frameworks and propose criteria that should
guide national policymakers in their choice and application of a framework within
the ethical subspace of moderate consequentialism and moderate moral standing for
noncitizens To translate these “ethical guidelines” for the design of labor immigra-
tion programs into policy practicgve advocate new types of temporary foreign worker
programsIn contrast to many existing and past guest worker poljdtes programs

that we propose would more actively promote the interests of migrant workers and
sending countries by more clearly definjramd more effectively enforcingertain

core rights of migrant workers

Recent estimates suggest thad of 2000 there were around 175 million people
living temporarily or permanently outside their home countrighich is about

3 percent of the world population and more than double the number in 839
percent of the world’s migrants currently reside in the more developed regions
(including 56 million in Europe and 41 million in North Americavhere almost

one in every ten persons is a migranuith the number of refugees and asylum
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seekers in 2000 standing at about 12 million and 1 milli@spectively the vast
majority of the world’s migrants are migrant workers and their families

While these estimates remain controvergegpecially because of the difficul-
ties associated with estimating the number of illegal migpaittss clear that vir-
tually all countries host at least some noncitizen residéritsre is also evidence
suggesting that the number of countries significantly affected by immigration has
risen over the past three decad&scording to United Nation§UN) estimatesin
1965 the forty-four countries with the largest number of international migrants
accounted for 90 percent of the global stock of migrérBy 200Q the number of
countries accounting for that share had increased to fifty-nine

Consequentlyimmigration policy—in addition to remaining important in coun-
tries with a relatively long history of hosting noncitizens—has recently also be-
come important in many countries that used to be net emigration countries and
had little immigration in the pagsuch as Irelandtaly, and Spain Much-publicized
examples of ongoing debates on labor immigration include the current discussions
about proposals for a new guest worker program for Mexican farm labor in the
United Statesthe recent discussions in the European UniBb)) about when to
grant citizens of the ten Accession Countries freedom of employment within the
enlarged EUrecent proposals to radically reform Germany'’s policies for both per-
manent and temporary immigratioand the controversies surrounding the admis-
sion and employment of high-technology workers in practically all high-income
countries

Despite (or perhaps because Jothe rising number of journalistic as well as
academic contributiongabor immigration debates remain particularly heatedd-
dled and confusedWhy is this?

The most important source of this problemwe argueis the distinct nature of
international labor migratigrwhich, in contrast to international trade and capital
flows, involves the cross-border movement of peopidio lay claim to certain
rights vis-a-vis the host state and their fellow residefitds means that labor im-
migration policymakers need to decide not only on the number and type of non-
citizens to be admittedbut also on the rights that noncitizens are to be granted
after admissionDespite the important and distinct role of rights as a policy pa-
rametey there is a general reluctance and apparent inability among the partici-
pants in the debate to explicitly stapestify, and critically discuss the ethical points
of view underlying their argument3his inability makes it impossible to conduct
a comprehensive and balanced debate

Given this state of affairghe primary objective of this article is to examine the
key ethical issues in the design of labor immigration programs and thereby pro-
vide a framework for the comprehensive discussion of such prograsscond-

2. United Nations High Commissioner for Refugees 2002
3. Zlotnik 1998
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ary objective is to explore the implications of this analysis of the ethical issues in
labor immigration policy for the design of labor immigration programs in practice

It should be noted that the present article specifically focuses on labor immigra-
tion policy, as opposed to “humanitarian” immigration policies that are concerned
with refugees and asylum seeke@f coursgwe need to add that the very distinc-
tion between these two categories is itself a key policy issue—as evidenced by the
frequently heard argument that we need to sort out “bogus asylum seekers” or
“disguised economic migrants” from “genuine refugées

The article is divided into five main sectignshich are as followsFirst, we
establish the important role of migrant workers’ rights as a key policy parameter
in the design of labor immigration progranWe then discuss the consequences of
international labor migration for the migrant-receiving couyttng migrant-sending
country and migrants themselveEhe third section proposes a two-dimensional
matrix of ethical spacewhich isolates a humber of different ethical frameworks
on the basis of the degree of consequentialism they allow and the moral standing
they accord to noncitizendNext, we explore the implications of some of these
frameworks for the design of labor immigration polidyinally, we discuss the
implications of our analysis for the ethical considerations necessary in the design
of labor immigration programs in practice

In addition to providing a framework for discussing labor immigration policies
in a structured and informed mannewur article argues for the rejection of ex-
treme ethical frameworks and proposes criteria that should guide national policy-
makers in their choice and application of a framework within the ethical subspace
of moderate consequentialism and moderate moral standing for noncitizens
translate these “ethical guidelines” for the design of labor immigration programs
into policy practice we advocate new types of temporary foreign worker pro-
grams In contrast to many existing and past guest worker poljdies programs
we propose would more actively promote the interests of migrant workers and
sending countries by more clearly definjrand more effectively enforcinger-
tain core rights of migrant workers

Migrants’ Bundles of Rights as a Policy Parameter

The first step toward a sensible discourse on any policy is to clearly and fully
identify all its policy parameterf\lthough this seems like an obvious statement
the existing discussion of labor immigration policy has often been hampered by a
conspicuous absence of the acknowledgmeefinition and consideration of all
relevant policy parameters

The great majority of contributions to the economic analysis of labor immigra-
tion assume that the cross-border movement of labor may be analyzed in the same
way in which one analyzes the flow of capital or gooBslicy recommendations
are accordingly formulated in terms of the quantity and the {ypainly the skill
level) of foreign workers as determined by their perceived impact on economic
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efficiency and equity in the host countkyhile analytically conveniensuch analy-
sis of labor immigration misses the critical point that cross-border movements of
people are accompanied by the granting of riglitiswever minimal to the new
entrants Therefore labor immigration policymakers need to decide not only on
the number and type of noncitizens to be admittedt also on the “bundles of
rights” that noncitizens are to be granted after admission

Even the most cursory review of citizens’ and noncitizens’ rights around the
world suggests that the various legal categories of each country’s residents—such
as illegal alien residentshort-term alien residentkng-term alien residentsnd
citizens—are entitled to distinct bundles of rightghich differ in the number and
scope of rights that they contaiRor examplean illegal migrant worker’s bundle
of rights usually includes only very minimal rightsuch as the most basic human
rights to life and emergency medical cakéost countries do not include the right
to free movement within the national labor market in a temporary worker’s bundle
of rights while permanent residents usually do not face such restricBerma-
nent residents generally do not have the right to yatiich is usually reserved
for citizens only And so on

Importantly available bundles of rights do not only differ between various groups
of residents within countriesut also between similar groups across countries
This is especially true for temporary foreign workdesr exampleunskilled tem-
porary foreign workers in Switzerland and the United States enjoy(¢badi-
tional) right to change their status to permanent residemisle guest workers in
Kuwait and Singapore do nofo give another examplén Singapore unskilled
temporary migrant workerso-called nonresident foreigneédo not have the right
to marry or cohabit with a Singaporean citizen or permanent resid&mimale
nonresident workers are also required to undergo mandatory pregnancy tests ev-
ery six monthswith the threat of immediate deportation in the case of a positive
test resultThese restrictions do not apply, teay unskilled temporary workers in
Ireland and the United Stateshere the birth of a child to an alien residgmnt-
cluding illegal residentsgives the child the right to citizenship

The examples could go omut the point we make here should be cleai-
grants’ bundles of rights differ both within and across countries and thus consti-
tute an empirically relevant policy paramet&ny analysis or discussion that fails
to explicitly consider migrants’ bundles of rights thus fails to address a core com-
ponent of labor immigration policyThere are at least two more reasons for ex-
plicitly including rights in the analysis of labor immigration—the potential conflict
between migrants’ rights and natives’ rightsn the one handand the issue of
national identity on the other

The impact of immigration on the conventional outcome parameters in eco-
nomic analysisnamely economic efficiency and equityitically depends on the
bundles of rights which migrant workers holgor examplewhether or not non-
citizen residents hold such rights as the right against discriminatory tax#tien
right to free access to public servicesich as public hospitals and schopthe
right to unemployment benefjtand the right to free movement in the labor mar-
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ket, is likely to significantly influence the impact of immigration on national in-
come the fiscal balangevage and employment outcomes for citizen workarsd
income distributionAny analysis of the impact of immigration on efficiency and
distribution in the host economy that fails to take migrant workers’ bundles of
rights into account isthereforg at best ambiguous and at worst misleading

One may take the argument a step further and suggest that a comprehensive
impact analysis should also consider the effects of extending rights to migrant
workers on the rights of citizen$n other words citizens’ bundles of rights be-
come an additional outcome parameter for labor immigration policymakbese
are in principle three different ways in which the extension of rights to nonciti-
zens may affect citizens’ rights

First, conferring certain rights on noncitizens may simply infringe upon the ex-
isting rights of citizensFor examplegranting noncitizens the right to free move-
ment within the labor market eliminates a citizen’s right to preferential access to
the national labor markgt

Second extending certain rights to noncitizens mgyositively or negatively
affect the value of thécorresponding or othgrights of citizens’ For exampleit
could be argued that granting noncitizens the right to vote reduces the value of the
corresponding right of a citizemvhose vote now makes less of a differengen-
ilarly, granting noncitizens the right to own certain types of propestgh as land
may adversely affect the corresponding right of a citjzgho then needs to com-
pete with noncitizens in the market for land and is thus likely to have to pay a
higher price For yet another examplextending the right to certain social secu-
rity benefits such as free public health carte noncitizens may adversely affect
the corresponding right of a citizemwho may then have to wait longer before
receiving medical treatment unless the capacity of the medical system is in-
creasedOn the other handt has been argued that when effective control of the
border is economically and politically too costlggalizing illegal foreign work-
ers is in the interest of the citizensecause migrant workers with more rights are
less likely to undercut citizens in terms of wages and working conditibrede
unions in ltaly Spain and France have thus recently undergone a turnaround in
their approach to illegal immigration and are now arguing in favorather than
against giving already-resident illegal foreign workers more rights

Finally, other rightssuch as the right to silent prayer or the right to privaongy
not have such featurgthat is an increase in the number of people with that right
does not affect the value ofr infringe uponthe corresponding right of citizeris

4. See for example the discussion in Weinstein 2001

5. For a discussion of the alleged “devaluation” of American citizenstge Schuck 199&ilso see
Jacobsen 1996

6. For a recent discussion of this isssee Watts 20Q0

7. One may arguehowevery that increasing the number of holders of the right to privacy may ad-
versely affect another righbamely the right to safetyThis issue has become especially relevant since
the 2001 terrorist attacks in the United States
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The second reason to explicitly incorporate rights into our analysis of labor im-
migration policy is that such policy is not only driven by considerations of eco-
nomic efficiency and distributigrbut also by a concern for what may be loosely
called “national identity which is understood as the shared set of beliefs and
values of a country’s residerftswhile the importance of national identity as a
determinant of immigration policy varies from one country to angttiere are a
number of countriegsuch as Japan and Kopea which the preservation of na-
tional identity(or more specificallycultural homogeneityhas been explicitly men-
tioned as a major factor determining immigration poliBgfore World War 1] the
United States preferred northern European Protestants to other groups for the same
reason Before 1972 Australia had the White Australia policy

As we will discuss later in this articJghe impact of immigration on national
identity is likely to be time- and country-specifitt is cleat howevey that the
determinants of this impact include not only the number and type of foreign work-
ers but also their potential for economisocial cultural and political integration
or assimilationThe latter is critically influenced by the bundles of rights that mi-
grant workers holdMigrant bundles that are similar to citizen bundles may en-
able foreign workergand their dependantso integrate more easily into the
community of resident citizen#\t the same timghowevey such bundles may
also empower foreigners to more strongly influence and change the nature and
structure of the citizen community

The degree to which such integration and empowerment of resident foreigners
are desirable depends on how citizens “see themsgltrest is, how citizens de-
fine and value the preservation of their present collective national ideRtity
example national communities with strong cultur@hcluding religious unity may
view foreigners with different cultural backgrounds as a threat to their cultural
homogeneitySimilarly, national communities with a strong preference for empha-
sis on individual autonomy and freedom may consider the presence of foreigners
with less tolerant attitudes a threat to these idealsch in their view define their
identity. Countries that strive to become more cosmopolitan or culturally diyerse
howevey may well view immigration as a means of achieving such a change of
national identity(as far as the immigrants accept such divejsity

In any casewhatever the conception of national identityis clear that it is an
important and empirically relevant outcome variable in immigration ppknd
that it is critically influenced by the specific rights that migrant workers hold

In this section we have shown why it is necessary to take explicit account of
rights in the analysis of labor immigratiohabor immigration programs may thus
be classified according to their mechanisms for regulatinghe number of mi-
grant workers admitted2) the selection of migrant workerand(3) the bundles

8. It also needs to be added that considerations of national identity are often conflated with issues
of public order and national security more generalgain, the latter have gained in importance since
the 2001 terrorist attacks
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of rights extended to migrant workers after admissiBarmulating a desirable
labor immigration policy then essentially involves finding desirable values for
these three policy parametérs

It should be noted that the underlying assumption of this perspective is that
countries are capable of controlling immigration and thus deciding on these pa-
rameters® We thus assume that the presence of illegal migrants indicates that the
host country hasat least to a certain exterthosen to tolerate their presence

What Are the Consequences of International
Labor Migration?

In order to identify desirable values for the three policy parameters discussed in
the previous sectigiabor immigration policymakers must first assess the impacts
of various (combinations of suchparameter values on a suitably defined social
objective function

One immediate problem is that there has been no agreement on how exactly the
various outcome parameters should enter a society’s social objective furidtien
existing literature on the consequences of international labor migration has thus
evolved into a patchwork of contributions on particular issusing various meth-
odologies rather than a coherent literature within a uniform framework of analy-
sis To organize and discuss some of the more important contribytiissuseful
to distinguish between studies that are concerned with the consequences of migra-
tion for nonimmigrants in the receiving countnonemigrants in the sending coun-
try, and migrants themselve3able 1 lists the relevant outcome parameters for
each groupand will inform the way we organize our discussion in the rest of the
section*!

Consequences for the Receiving Country

Despite the recent mushrooming of studies of labor immigratioa current un-
derstanding of the actual effects of immigration on economic efficiedisyribu-
tion, national identityand citizens’ bundles of rights remains rather limited

9. Of course the three policy parameters may some casesbe interdependent-or example

some countries may find the large-scale employment of foreign workers in their interest only if the
rights of the admitted foreign workers can be severely restridied employment of foreign workers
in the oil-rich Persian Gulf states is a good case in point

10. For persuasive rebuttals of the popular argument that Western host countries are losing control
over immigration see Freeman 199and Joppke 1998

11 Note that at this point we are not concerneénd do not make any assumpti@bout the re-
ceiving country’s social objective functiprvhich may include any subset of the ten parameters in
Table 1 The weighing of parameters is discussed in the following section
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TABLE 1. Outcome parameters in the analysis of the
consequences of international labor migration

RC SC M
Economic efficiency X X X
Distribution X X
National identity X X
RC citizen’s bundle of rights X
SC citizen’s bundle of rights X
Migrant’s bundle of rights X

Note:RC= Receiving CountrySC= Sending CountryM = Migrants

In terms of welfare analysjstudies based on the standapdrtial-equilibrium
welfare model suggest that immigration increasesl significantly redistributes
national income from citizen workers to capital owneBorjas’s back-of-the-
envelope calculations of the welfare effects of immigration on tt& EBconomy
as a whole(assuming a one-region aggregate labor markaggest that in the
mid-1990s the prevailing level of immigration increased gross domestic product
(GDP) by 0.1 percentraised capital income by 2 percent of GC#dd lowered
labor income by B percent of GDP? On the other handanalysis with general
equilibrium models suggests that the impact of immigratiom its current scaje
on citizen welfare and its distribution may be rather sohall

The general picture that emerges from empirical labor market studies is that the
impact of immigration on the labor market outcomes for citizens is only minor
given the present scale of immigrati&hlt has been recently pointed gutow-
ever that there is a general tendency in these empirical studies to treat particular
labor markets as closed and to ignore the potential immigration-induced out-
migration of citizenswhich would increase labor supplgnd thus affect the labor
market outcomes for nonmigrants other regionsThe immigration-migration
nexus may therefore transmit the effects of immigration away from the immigrant
destination to the final destinations of citizen out-migrdatExisting empirical
studies of this nexus have been relatively rechate been confined to the United
Statesand show conflicting resulf$

12. Borjas 1995In a more recent papenowevey Borjas argues that the efficiency gains from im-
migration are magnified when estimated in the context of an economy with regional differences in
marginal productrather than in the context of a one-region aggregate labor mé8ketBorjas 2001

13. See for example Trefler 1997

14. See for example Bean et al 1988 Card 1990 Hunt 1992 Pope and Withers 199&nd Roy
1997

15. Walker et al 1992

16. See for example Filer 1992 Walker et al 1992 Wright et al 1997 Borjas Freemanand Katz
1997 and Card 2001
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The findings of studies of the effects of immigration on the welfare state are
equally mixed For exampleaccording to a study by Fix and Passeimigrants
in America pay more taxes and generate more government revenue than they cre-
ate costs”’ In contrast Espenshade and King provide evidence that the positive
fiscal effects of immigration may be reversed at the local government.i&vel
their surveys of the relevant literatyitalket® and Weber and Straubh&&icon-
clude that no coherent picture emerges

Despite(or perhaps because Jothis state of the literaturghere appears to be
somewhat of a “consensus” that the economic impact of immigratiomisll
likelihood, only marginaJ and most likely marginally positive

To us this conclusion is premature and unwarrangaden what we know about
the methodological limitations and empirical gaps in the existing literattoe
example the critical relationship between immigration and technical chatiup
is, whether the supply of cheap immigrant labor retards labor-saving technologi-
cal progresshas so farto the best of our knowledgenot been the subject of
empirical study and thus remains obscukso, there is no reason to expect that
the assumptions of general equilibrium models are met in the real wartceven
in the long run Similarly, as illustrated by the recent “discovery” of the potential
transmission of local labor market impacts to the national labor mattkete is
also no reason to assume that existing studies have accounted forelen the
most importantchannels of impact!

We maintain that it would be surprising indeed if labor immigration had only a
marginal impact on the receiving econanystead provided that the number and
share of foreign workers in the national labor force are significdugt economic
consequences of immigration are more likely to be rather signifieamtecially
when the economy is clearly at a disequilibrium poFxr exampleit is clear that
foreign workers played a major role in fueling Europe’s post—World War 1l eco-
nomic growth by holding down wages and maintaining high rates of pro¥iést-
ment and growtt?? On the other handthere may also be circumstances under
which immigration in one way or anothehas significant adverse economic im-
pacts on(at least certain local economies)dhe receiving countryFor example
where migration is “fiscally” induced by differences in social entitlement pro-
grams mass immigration may have severely negative effects on the welfare recip-
ients in the receiving countsy

17. Fix and Passel 1994

18. Espenshade and King 1994

19. Stalker 1994

20. Weber and Straubhaar 1996

21. For another good exampla recent study by Davis and Weinstein considers the terms of trade
effects between the United States and the rest of the waithich had hitherto been largely excluded
from the analysis of labor immigratigrwithin a Ricardian framework to estimate that 1998 the
combination of labor immigration and net capital inflows cost the US $27 bjliwrD.8 percent of
GDR See Davis and Weinstein 2002

22. For a discussionsee Kindleberger 1967

23. For a discussion of this problersee Sykes 1995
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The consequences of immigration for national identity may be complex and de-
pendent on how citizens define their “imaginétitollective identity Jordens dis-
cusses howafter it had abandoned the “White Australia” politiie increase in
non-European immigration has been a main factor in Australia’s transformation
from a society that saw itself as essentially British in culture and ethnicity to one
that is beginning to define itself by its cultural and ethnic diver&ityn contrast
French scholars continue to debate why and how national cultural norms have
suppressed the emergence of diverse immigrant cultdesspite the significant
inflow of foreigners especially from Northern Afric&®

Finally, in light of the fact that there are very few empirical studies on this
matter it is difficult to say anything concrete on the impact of immigration on
citizens’ bundles of rightsbut we conjecture that it is likely to be much more
significant than what the meagre existing empirical research on this issue suggests

Consequences for the Sending Country

Although research on the consequences of international labor migration for send-
ing countries began earlier than that on consequences for receiving cogititeies
literature on sending countries is now much smaller than that on receiving coun-
tries Studies of the economic effects of emigration generally focus on the produc-
tion and employment effects of emigratjdhe effects of remittanceand the impact
on the fiscal balance

The empirical evidence on the output and employment effects of emigration is
mixed Nayyar concludes thamainly because of the small share of emigrants in
India’s total labor forcethe output and employment effects of both permanent
and temporary emigration from India have been negligibldowever India is a
special caseas it has an oversupply of highly skilledpecialist worker€The
emigration of skilled workerg“brain drain”) from other countries with a limited
supply of such workers can have serious adverse production impacts on the send-
ing countriegthat invested in their training and skilFor examplebetween 1960
and 1987 Sub-Saharan Africa alone is estimated to have lost about 30 percent of
its highly skilled manpowemainly to the European Communit§gC).2°

The effects of remittances have been found to be mixed—hboth in theory and
practice Remittances may benefit the sending country througler alia, an eas-
ing in foreign exchange constraints and through their role as a source of capital

24. On the notion of nations as “imagined communifieee Anderson 1983

25. Jordens 1997

26. See for example Noiriel 1996

27. Nayyar 1994

28 In 1987 India turned out 22000 graduates and postgraduates in scieengineering medi-
cing and agricultural scienceat a time when 2 million of its 3.8 million pool of scientifically trained
people were out of workSee Stalker 1994

29. Stalker 1994
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formation However they tend to be unpredictable and may be spent on luxury
consumer goodsvhich can increase demaridcrease inflationand push up wage
levels® The majority of empirical studies find that most remittances are spent on
imported consumer items and conspicuous consumption in gefiekahore re-
cent review by Taylgrhowevey paints a somewhat more positive pictucéting
a study which found thatecause of national multiplier effects on incaoneen-
ployment and productionfor every dollar sent or brought into Mexico by mi-
grants working abrogdviexico’s gross national produ¢ENP) increased by about
$2.69 to $317, depending on which household groups in Mexico received the
remittances?

Emigration also impacts the fiscal balance of the sending caqumgryeducing
its tax revenuesA recent study of the fiscal impact of Indian emigration to the
United States found that the net fiscal loss associated with tBelkdian-born
resident population ranged from2@ percent to %8 percent of Indian GDP in
20013

The overall economic effects of emigration on the sending country thus appear
to be ambiguousalthough the evidence may be interpreted to suggest that the
emigration of unskilled labor is likely to be benefici@s production and fiscal
effects are likely to be minor and the benefits from remittances may be signifi-
cany while that of skilled labor is often noThis conclusion is also supported by
many sending countries’ continued efforts to convince receiving countries to open
their borders to more unskilled workeighe best examples may be Mexican Pres-
ident Vincente Fox’s efforts to significantly liberalize migration flows from Mex-
ico to the United States and the developing countries’ efforts to include the issue
of international labor migration in the agenda of the World Trade Organiza-
tion (WTO)—in particular the General Agreement on Trade in ServiczATS).

Finally, there is little doubt that large-scale emigrati@uch as that from Mex-
ico and the Philippingshas an impact on national identity in sending couniries
mainly through imported consumer goods purchased with remittances and through
the return of emigrants who have acquired some of the receiving country’s values
and habitsIn some casesemigrants may also exert considerable influence on
national politics in their countries of origiras suggested by the fact that Los
Angeles was an official stop during President Fox’s presidential campaigis
easy to imagine that the political influence of emigrants abroad may also affect
the bundles of rights of nonemigrants in the sending countaikisough this has
to the best of our knowledg@aever been explicitly studied

30. For an extensive revievsee Russel 1986

31 For reviews see Chandavarkavar 1980d Taylor et al1996
32 Taylor 1999 citing Adelman and Taylor 1990

33. Desaj Kapur, and McHale 2001

34. For a discussion of these issusse Fitzgerald 2000
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Consequences for Migrants

By revealed preferencéhe consequences of voluntary migration are likely to be
positive for most labor migrant®Rational and fully informed migrants would not
migrate(or would return homg if there were ndmore net gains from moving to
(or staying in the receiving countryThe problem of course is that imperfect
information about employment and living conditions in the receiving countries is
the norm rather than the exception

It is well known that international labor migration frequently takes place within
an environment of exploitation and what is widely seen as the violation of mi-
grant workers’ basic human rightd Many migrant workersespecially unskilled
workers are accorded rights by the receiving country that are fewer and much
more narrowly defined than the rights they enjoyed in their home countries

It thus appears as though many migrant workers face a trade-off between eco-
nomic betterment and restrictions of their righfthe latter often contribute to what
are likely to be substantial psychological costs of migratessociated with leav-
ing one’s home and possibly alsemporarily separating from one’s family

What Consequences Should Policymakers Care
About, and for Whom?

Having discussed the consequences of international labor migrét®multitude
of outcome parameters in each gro(n@nimmigrants nonemigrantsmigrants
demands that one find a way to weigh the various parameters in the policymaker’s
social objective functiofi® To identify and disentangle the key ethical issues in
this inherently normative exerciséit is useful to think of the assignment of weights
to the outcome parameters in Table 1 as a process that involves twoFtepise
first step the policymaker needs to decide on the weights assigned to the outcome
parameters relevant to Hiser own(receiving country (that is the outcome pa-
rameters listed in the receiving country’s column in TableTb discuss the ethi-
cal bases for making this decisidhis necessary to address the more gengnadl
much discusse&dquestion of what degree of “consequentialism” should be em-
ployed in the evaluation of alternative policy designs

As the second stephe policymaker needs to assign weights to outcome param-
eters pertaining to the sending country and the migrants thems@lsdisted in
the respective columns in Tablg. IThe underlying ethical question concerns the

35. For a discussionsee Taran 2000

36. One could argue that the process of assigning weights to the various outcome parameters in
Table 1 defines the “national interésthis framework for defining the national interest would be in
line with Nye who suggests that “global interests can be incorporated into a broad and far-sighted
concept of the national interesSee Nye 2002236

37. For an overview of contemporary theories of political philosqm®g for example Kymlicka
2002
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£ (>0) Degree of consequentialism 1
Minimally Strictly
consequentialist consequentialist
(“rights-based”) (“consequentialist”)

FIGURE 1. Spectrum of consequentialism in moral theories

“moral standing” to be accorded to noncitize®y considering this second ethi-
cal questionwe firmly situate ourselves among those who allow for the possibil-
ity that ethics matter in a country’s dealings with foreignensd in the study of
international relations more generatfy

What Degree of Consequentialism?

An action(including policy) may be described by itsonsequence®r outcomesg
and by themeans(or processeshy which the consequences are generated
cordingly the ethical evaluation of an action may concern itself with either con-
sequences or processes with both

Different ethical theories disagree on the extent to which assessments of conse-
guences and processes should enter the overall ethical evaluation of anAstion
suggested by Figure, the underlying “degree of consequentialisrhat is, the
degree to which the ethical evaluation is made in terms of outcderas rather
than processeémneans$, may be used to locate moral theories along a spectrum
that is bound by a minimally consequentialist position at the lower@rahd a
strictly consequentialist position at the upper éhd

The theory that probably comes closest to being “minimally consequentialist”
is Robert Nozick’s version of libertarianisfh In Nozick's world rights are sim-
ply “side constraints” on the actions of individuals who may otherwise do as they
wish.*2 The policy imperative for the “minimal state” that Nozick advocates is
thus to protect individuals’ rights by protecting all its citizens against violgnce

38. For a discussion of the role of ethics in international relatieeg for example Nye 200Q and
Cohen 1984

39. This implies that we assume that even those arguments commonly known as “rights-based”
have some minimal concern for consequenées a discussion of this poinsee Chang and Rowthorn
1995

40. Note that the terms “rights-based” and “consequentialist” in this secaiot the terms “nation-
alism” and “cosmopolitanism” in the following sectipare simply used for linguistic convenience
indicating the underlying degree of consequentialisights-based versus consequentialésid moral
standing extended to noncitizefrmtionalism versus cosmopolitanism®ur usage of these terms does
not necessarily reflect or correspond with the meaning given to these concepts in the broader literature

41 Nozick 1974

42. Ibid. The idea of rights as side constraints holds that the rights of others determine the con-
straints upon an individual’s actioni® Nozick’s theory an individual's rights must not be violated for
the sake of protecting someone else’s rights or some greater social good
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theft, and fraud and to ensure the enforcement of contr&éti follows that pol-
icies are to be evaluated only in terms of their consequences for individuals;ights
with little or no regard for their consequences for individuals’ well-being or for
individuals’ collective interest as a communifyhe main difficulty with this ap-
proach is that there is no universal hierarchy among conflicting righish that
the policymaker needs to decide which rights should be given pritrity

At the other end of the spectryratrict consequentialism is defined as the ex-
treme proposition that an action is to be evaluated in terms of its consequences
alone and thereforgthat an action is permissible if there is no alternative with
“better” consequencedowever measuretf Classical utilitarianism is an exam-
ple of a strictly consequentialist positioim which the objective of a just society
is to achieve the greatest net balance of satisfaction summed over all its mem-
bers*” It is implied that the consequences justify the means of private action and
public policy.

To be sureif all ethical theories were to be situated along a one-dimensional
spectrum of consequentialismmost of them would be found somewhere in be-
tween the two extreme&or exampleit may be plausibly argued that of the two
Rawlsian principles of justicehe “priority of liberty principle” is a nonconse-
quentialist principlewhile the “difference principle” is consequentialist in nature
(as it makes the consequence for the distribution of welfare an ethically permissi-
ble standard for policy evaluati®A® Similarly, by considering freedom as the end
and primary means of developmeAimartya Sen advocates a partly consequen-
tialist theory that “can take note ainter alia, utilitarianism’s interest in human
well-being libertarianism’s involvement with processes of choice and the free-
dom to act and Rawlsian theory’s focus on individual liberty and on the resources
needed for substantive freedairf®

The desirable degree of consequentialism in the ethical evaluation of public pol-
icies (or moral judgment of private actigrhas of course been a much-debated

43. Ibid., 26.

44. To avoid confusionit is worth spelling out that a minimally consequentialist positisrton-
cerned with consequencdsut only with consequences for individuals’ righi@ss means of actiofs
and not so much with consequences for the outcofoesnds for individuals or communities

45. For a discussiansee Chang 2002

46. Compare Hausman and MacPherson 1998 course the operationalization of this principle
requires that consequences be defined #rnithere are potentially competing objectivesuch asin
some casesconomic efficiency and income distributjoisuitably weighted

47. See for example Sidgwick 1908

48. Rawls’s concept of “justice as fairness” is encapsulated in his two famous principles of justice
(1) Each person has an equal right to a fully adequate scheme of equal basic rights and,libities
scheme is compatible with a similar scheme for (&Rriority of Liberty Principle”; and(2) Social
and economic inequalities are to satisfy two conditidiirst, they must be attached to offices and
positions open to all under conditions of fair equality of opporturetyd secondthey must be to the
greatest benefit of the least advantaged members of satifference Principle’). See Rawls 1985
227.

49. Sen 199986.
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problem in moral philosoph3f It is not our intention to take a position in this
debate or to critically discuss some of the arguments in favor of or against any
particular degree of consequentialistile merely want to point out that the de-
sign of labor immigration policyor more generally any argument on labor immi-
gration is necessarily based—either explicitly es has been the case more often
implicity—on an underlying ethical framework that is characterized by a specific
degree of consequentialisras derived from a particular stance in the rights ver-
sus consequences debafbe implications of the various degrees of consequen-
tialism for the design of labor immigration policy are discussed in the fourth section
of this article However we must first discuss the second and equally important
notion of “moral standing

What Moral Standing for Noncitizens?

Having decided on the degree to which consequences should inform the design of
a labor immigration prograpthe policymaker needs to decide for whom conse-
guences should be taken into accountother wordsshould the policymaker only
consider the consequences of immigration for citizemsshould he or she also
consider the consequences for migrants and the nonemigrant citizens of the send-
ing country? Furthermoref the policymaker takes into account the consequences
for noncitizensshould the consequences for citizens and noncitizens be given equal
weights? If not what should determine the degree to which the policymaker lets
the consequences for noncitizens influence the design of the labor immigration
program?

The answers to these questions depend on the degree of “moral standing” that
the national policymaker accords to noncitizeM®st discussions of immigration
policy, and indeed most contributions to moral philosopagitly assume that the
national policymaker accords full moral standing to citizens oblgcussions of
the moral standing of noncitizens are scarce and frequently avoWlecargue
however that a comprehensive assessment of how consequences should affect la-
bor immigration policy must include an explicit discussion of the moral standing
of noncitizens

As a first step in that directignit is necessary to acknowledge thas with
degrees of consequentialism in moral theqgriesre is a spectrum of degrees of
moral standing that the national policymaker may extend to noncitiZéms spec-
trum is bound by small but positive epsilon at the lower ,eaod 1— ¢ at the
upper endas suggested by Figure 2

We exclude the cases of rior zerg moral standing and full moral standing for
noncitizens as unrealistic and untenable positidie former would imply that
the country does not treat noncitizens as human beingse the second makes
the concept of citizenship meaningless

50. See for example Scheffley ed 1998
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e (>0) ———  Moral standing of noncitizens (1-9
Minimal Almost full

moral standing moral standing
(“nationalism”) (“cosmopolitanism”)

FIGURE 2. Spectrum of moral standing of noncitizens

Advocates of a minimal moral standing for noncitizens frequently employ what
Caney calls the “negative arguments from anarcHyThis argument comes in
three versionssuggesting that due td) the absence of an international commu-
nity that defines and enforces rights and dytims(2) the lack of significant co-
operation among nation-states (3) the lack of international cooperation motivated
by cosmopolitan ideaJsnation-states are under no obligation to include ethical
considerations in their dealings with foreignefsmore positive argument for ac-
cording a low moral standing to noncitizens suggests that it is a moral duty for a
nation to follow the “national interesttharrowly understood as the promotion of
the interests of citizens onlyn its dealings with other natiorfé

In contrastthose who believe in maxim&hlmost ful) moral standing for non-
citizens believe that there is a set(@éry comprehensiyauniversal rights to which
everyone is entitledregardless of his or her citizenship stat@ne of the most
prominent examples of this “ethical cosmopolitanism” is the Universal Declara-
tion of Human Rightslt stipulates that human rights are univergdat is they
apply everywherg indivisible (that is political and civil rights cannot be sepa-
rated from social and cultural rightsand inalienabldthat is they cannot be de-
nied to any human being and should not be transferable or saleable

Advocates of ethical standpoints that lie between the described extremes of “na-
tionalism” and “cosmopolitanism” argue that just because certain moral principles
are not completely enforceable at the international lewelre not embraced by
other countriesa state cannot deny all ethical duties toward noncitiz&ingy
argue that a strict ethical cosmopolitanigfar example the Universal Declara-
tion of Human Rightsis equally problematic because it clashes with anticosmo-
politan institutionssuch as state the real worlcP® In other wordswhere nation-
states are the guarantors of cosmopolitan rightsre is a natural tendency toward
friction and conflict between the rights of citizens and noncitizés these and
many more reasongew people subscribe to any of the two extreme vidyusst
as few people advocate a strictly consequentialist or minimally consequentialist
position, but support a position of what may be called “moderate cosmopolitan-
ism,” which incorporates elements of both nationalism and cosmopolitaritsm
example Beitz suggests that a moderately strong cosmopolitan view would in-

51. Caney 199832
52. See for example Morgenthau 1951
53. O’Neill 2000.
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clude the duty to pursue cosmopolitan goals with an upper boundary on the asso-
ciated cost with the upper boundary defining the degree of priority that a
government accords to the interests of its citizéhs

Just as it is difficult to identify and ethically justify the appropriate degree of
consequentialismt is no easy task to justify a specific degree of moral standing
for noncitizens® Again, we do not want to argue in favor of a particular moral
standing but want to point out that the way in which consequentialism should
influence the design of a labor immigration program critically depends on what
degree of moral standing the policymaker extends to noncitizens

We conclude this section by summarizing the main arguments with the help of
Figure 3% The figure makes clear that the role of consequences in the design of
labor immigration policy depends on the degree of consequentialism and the de-
gree of moral standing extended to noncitizefagethey they constitute an “eth-
ical framework” for the evaluation of labor immigration policy

What Are the Implications for the Design of Labor
Immigration Programs?

This section discusses the implications of the four “most extreme” ethical stand-
points shown in Figure &rights-based nationalisnconsequentialist nationalism
rights-based cosmopolitanismand consequentialist cosmopolitanjsfar the de-

sign of labor immigration policyThe three key policy parameters to consider in
this exercise are the number of migrant workers to be admittedselection of
migrant workersand the bundle of rights extended to the admitted workers

Consequentialist Nationalism

Consequentialist nationalism suggests that the desirable values of the three policy
parameters be primarily determined by an assessment of their impéstiitably
weighted economic efficiencydistribution and national identity in the receiving
country

This means that the number of foreign workers admitted is essentially a cen-
trally planned variablgdetermined by solving a maximization problem—a proce-
dure widely known as “manpower plannifig he inherent problem in manpower

54. Beitz 1983

55. For discussionssee Beitz 1983Goodin 1988 Shue 1988Nussbaum et all996 Caney 1998
and O’Neill 2000

56. To avoid confusion between Table 1 and Figuret3s worth recalling that an ethical frame-
work serves to assign weights to the various outcome parameters in Tablere is however no
direct correspondence between the dimensions of Table 1 and Figaset!3e axes in Table 1 are not
meant to capture a spectrum of a single dimensgamin Figure 3 but are simply used to organize the
list of outcome parameters
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FIGURE 3. Examples of ethical frameworks (“ethical space”)

planning is of course the almost inevitable controversies and debates surround-
ing the policymaker’s impact studieBor examplesome have suggested that
many casesthe alleged “need” for foreign workers is really only a reflection of
employers’ preferences for cheap labor

With regard to the mechanism for the selection of foreign workeosintries
whose national identity is based on an ethnic concept of nationteamth as Ger-
many and Israglor that assign great importance to cultural homoger(sitgh as
Japan and Korgawill choose a selection mechanism that favors foreign workers
who share some ethnic or cultural characteristics with the citizen populdtente
the “laws of return” operative in Germany and Ispaén the other handvhere
economic efficiency and distribution are given significant weigatection is likely
to be based on criteria such as skill antbre generallyon the potential for mak-
ing a positive contribution to the receiving country’s economy without causing
too many costs for citizen worker practice most countries select foreign work-
ers based on a number of critenising—either explicitly or implicitly—a “points”
system For exampleCanada admits “skilled migrants” who score at least 70 out
of 100 points on a test that awards points based on@gmipation(to be carried
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out in Canadp educatioritraining arranged employmenivork experiencglan-
guage abilitya demographic factdias set by the Canadian governmeand the
existencelor otherwise of close relatives in Canada

Turning to the rights extended to the admitted foreign workensextreme ar-
gument based on consequentialist nationalism would be that because noncitizens
are accorded only a minimal degree of moral standihg receiving country has
no duty or mandate to recognize even their most basic rightgractice such
arrangements are not as uncommon as one may tbinkope, especially in the
case of foreign workers in domestic servi¢emids cooks gardenersand so on
For examplein Kuwait, foreign domestic workers are not subject to any labor
law and therefore enjoy little legal protectiohnother group of migrant workers
with generally small bundles of rights is illegal migrant workdnsportantly pub-
lic opinion often demands even fewer rights for these workers than policymakers
are willing to offer®’

The most difficult labor immigration policy questions based on consequentialist
nationalism concern the assignment of weight&he often negatively correlatgd
economic efficiengydistribution and national identityindeed many countries’
national immigration debates have evolved around the perceived negative correla-
tion between economic efficiendgommonly articulated as the “economic need
for migrant workersy and income distributioicommonly expressed as the “ad-
verse impact of immigration on competing native workerst is important to
recall that while an ethical framework of consequentialist nationalism requires pol-
icies to be derived from an analysis of the impact of labor immigration on eco-
nomic efficiency distribution and national identityit is silent on the actual
distribution of weights among these three outcome parameters

Rights-Based Nationalism

As discussed earlier in this articlehe main challenge of any rights-based ap-
proach is to decide which and whose rights should be given pridritys one
may identify at least two different kinds of rights-based nationalidepending
on whether priority is given to native workers’ rights to preferential access to the
national labor market‘worker-rights-based nationalismbr to native employers’
rights to freedom of contract with the employgé®th citizen and noncitizerof
their choice(“employer-rights-based nationalisin”

Under worker-rights-based nationalisthe number of foreign workers admit-
ted is likely to be smaller than that under consequentialist nationgéisrthe em-
ployment of foreign workers will be largely independent of economic efficiency

57. For examplein November 1994Californian voters passed Proposition 1@Fso known as the
“Save our State Initiative, which would have made undocumented immigrants ineligible for public
social servicespublic health servicegexcept for events defined as emergencies under federal law
and public education at elementasgcondaryand postsecondary levels 1998 a federal judge ruled
that most aspects of Proposition 187 were unconstitutional and it thus never came into effect
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and will only be tolerated if and only if it does not adversely affect the economic
security of individual native workersSimilarly, to minimize competition with na-
tive workers the type(for example the skill levelg of the admitted foreign work-
ers will be complementayand the employment-related righ®ich as the right to
minimum wage accorded to them will be similar to those of native workers

Under employer-rights-based nationalisthe numbertype, and rights ac-
corded to foreign workers are essentially determined by native empldyettss
case the number of admitted foreign workers is likely to be greater than those
admitted under both worker-rights-based nationalism and consequentialist nation-
alism The primary reason is that employer-rights-based nationalism entitles na-
tive employersin their employment decisionto pay only limited attention to the
consequences for the rights of individual native workarsl to largely ignore the
externalities or unintended consequences of their actions for the community as a
whole

It may be argued that a policy that protects citizen employers’ rights to employ
as many noncitizen workers as they want to is akin to surrendering the state’s
sovereignty of border control to the employe@n the face of itone may expect
this to happen very rarely in practicelowever the widely observed policy of
“benign neglect” over the issue of illegal immigration is effect based on an
ethical framework of employer-rights-based nationaliérmuch-discussed exam-
ple of such “benign indifference” is 3. policy toward undocumented workers in
agriculture where internal and border enforcement efforts have been systemati-
cally relaxed during periods of high labor demafid

Consequentialist Cosmopolitanism

Consequentialist cosmopolitanism requires labor immigration policies to be in-
formed by the outcomes fdrather than the rights gfmigrants and nonemigrant
citizens(of both sending and receiving countrielf these outcomes are positive
(for example providing significant income gains for migrantemittances for the
sending countryand so of and outweigh the potentially reduced net benefits for
citizens the number of admitted foreign workers under a cosmopolitan position is
likely to be higher than that under a position with a low degree of moral standing
for noncitizens In fact, it could be argued that if economic efficiency and distri-
bution were the only outcome parametamsnsequentialist cosmopolitanism would
require open bordersas the free flow of labor increases world welfare and de-
creases global inequalittamong workers and among capital owneisamilton

and Whalley calculate the magnitude of the global efficiency gain from free inter-
national labor migration and conclude thdepending on the prevailing elastici-
ties of substitutionthe potential gain exceeds worldwide GNP in most ca3es

58. Hanson and Spilimbergo 2001
59. Hamilton and Whalley 1984
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Global efficiency gains also constitute one of the main arguments used in Carens’s
well-known statement of the case for open bordérs

Regarding the selection of foreign workers under consequentialist cosmopoli-
tanism one could imagine a points system thiatcontrast to the system implied
by consequentialist nationalisimcludes criteria ensuring that the interests of both
migrants and nonemigrants are taken accounEof examplemigrants could be
selected based on “negdhat is, among all those satisfying all other criteranly
the poorest applicants are admittédternatively in countries that assign a lot of
weight to ethnic diversity or distribution and equality of opportunity among non-
citizen applicantsthe selection mechanism may involve a lottexy in the Amer-
ican “Diversity Immigrant Visa Lottery Prograih

Turning to the desirable bundle of rights for migrant workesnsequentialist
cosmopolitanism requires that the bundle benefits citizens of the receiving coun-
try and sending country alikas well as migrant workers themselvé&sthis con-
text, one of the trickiest but arguably most importéas well as sensitiyequestions
is: What bundle of rights is in the best interest of migrant workers? Consequen-
tialist cosmopolitanism draws attention to the importamit frequently over-
looked insight that more rights may not always be associated with “better”
outcomes for migrant workers

Considey for example the case of migrant workers who do not enjoy the same
employment-related rights as citizens in the receiving couBuppose that the
migrant workers’ wage is lower than what the citizens doing the same job receive
but is much higher than what they would earn in their country of origurther
suppose that the migrant workers would not be employed if the native employer
were somehow compelled to pay everyone equal pay for equal. wodontrast
to rights-based cosmopolitanisfsee beloy, consequentialist cosmopolitanism
would tolerate(or even recommendhe described arrangemeiitthe improve-
ment in the migrant workers’ welfare from their employment under the condition
of “unequal rights” is larger than that from a reduction of the “rights differential”
between citizens and migrant workdet the cost of reducing the chance of em-
ployment for the migranys Within this normative frameworkinsisting on grant-
ing certain rights to migrant worke(for example equal pay for equal wojkwvould
be unethicalas it makes migrant workers “worse off” in terms of their economic
situation(and possibly also in terms of their bundle of rights!

Rights-Based Cosmopolitanism

Under rights-based cosmopolitanisthe policy imperative is to protect the indi-
vidual rights of citizensnoncitizensand migrantsAgain, as in the case of rights-

60. Carens 1987
61 Of course a migrant worker with fewer rights than his or her native coworker may still enjoy
more rights than in his or her country of origin!
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based nationalispithe two critical questions concerfirst, the hierarchy between
potentially conflicting rightsand secongthe number and the scope of rights to be
recognized and protected by the stdt®wever because the right to freedom of
contract is likely to be included in any system of righésen in what Nozick calls
a “minimal state}], one may expect rights-based cosmopolitanism to result in a
greater number of admitted foreign workers than consequentialist cosmopolitan-
ism. In fact Carens argues—drawing on Nozick’s thedwhich, when applied
globally, qualifies as rights-based cosmopolitanjssathat restrictions on people’s
movement are only ethically permissible if contractually agreed §pon

Similarly, with regard to the desirable selection mechanismch depends on
the number and priority of certain rightSor examplerights-based cosmopolitan-
ism can suggest that citizen employers be allowed to employ foreign workers who
possess the qualities that they preferd that foreign as well as native workers be
given the opportunity to compete for jobs on a “level playing fielthe freedom
of movement and employment within the EU may be cited as a case in point

As interpreted and advocated by most nongovernmental organiz&tifs®©9
and international organizations concerned with workers’ righish as the Inter-
national Labour OrganizatiofiLO), rights-based cosmopolitanism can be seen to
imply that any arrangement allowing for discrimination in bundles of basic rights
across individuals is morally wron@ his common interpretation of rights-based
cosmopolitanism overlookbkowevey the fact that protecting migrant workers’ rights
also implies respecting their right to self-ownership and freedom of corzadt
thus their right to waivgtransfeysell their rights. In other words rights-based
cosmopolitanism not only requires that migrant workers be given as many rights
as the receiving country could possibly tolerdiat also that migrant workers be
given the right to determine their own fafe an environment of full informa-
tion). It thus appears as though rights-based cosmopolitanism pits the argument
for protection against the argument for self-ownership and alienability of rights
This, unfortunatelyis rarely acknowledged

What Ethical Guidelines for the Design of Labor
Immigration Policies?

The discussion in the previous section should be seen as a first attempt to apply
and work out the implications of some of the major ethical frameworks for the
design of labor immigration policyVhile some may not agree with the particular
way in which we have drawn implications for labor immigration policy from each
ethical frameworkwe hope that our discussion has at least shown that different
frameworks can lead to sometimes radically different policy implicatiBus given

the large set of different ethical frameworks in Figurev®at does our discussion

62. Carens 1987
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of the ethical issues tell us about the most desirable design of labor immigration
policy?

Our approach to answering this question involves three stéps, we make
the case for the adoption of a combination of “realistic” and “idealistic” ap-
proaches to the ethics of labor immigration politye argue that thisin turn,
implies the adoption of an ethical framework within the ethical subspace of mod-
erate consequentialism and moderate moral standing for noncitizéese “mod-
erate” indicates the rejection of extreme positions along the border of the “ethical
space” in Figure 3rather than a specification of the ethical framework located in
the perfect center of Figure).3Secondwe propose criteria that should guide na-
tional policymakers in their choice and application of a framework within that
space Finally, we briefly discuss some of the implications of the identified “ethi-
cal guidelines” for the design of labor immigration programs in practice

The Need for Moderate Consequentialism and
Moderate Moral Standing for Noncitizens

Our argument begins with the distinction between what Carens calls the “realis-
tic” and “idealistic” approaches to morali®y The “realistic approach” is firmly
based on existing realities and stresses the importance of avoiding too big of dis-
crepancies between the “ought” and the “¢adn the other hangdthe “idealistic
approach” is less constrained by considerations of practicality and focuses only
on what “ought to bg regardless of whether or not the implied policies are cur-
rently feasibleAs Carens suggesthere is no single most “correct” starting point
for theoretical reflection in the ethical discourse on immigraftbhlowever if
the objective of the ethical discourse is to yield practical policy implicati@ss
it is in this article, there is a strong argument to be made for adopting a combi-
nation of both approache®n the one handdealistic considerations are needed
to “break new ground” in thinking about ethics and public polici®s the other
hand if the discussion is to yield any practical policy implicatigtisere must be
a significant realistic componering makes the eminently sensible point along
this line that “to ask people to accept policies which threaten to lower their
own well-being sharply in the name of some abstract moral principle is clearly
impracticable’ 6°

A realistic approach suggests that a desirable ethical framework for labor immi-
gration policy needs to be much less cosmopojitard significantly more conse-
quentialist than currently suggested by the highly rights-based and cosmopolitan
ethical framework advocated by most international organizations and N&@s

63. Carens 1996
64. lbid.
65. King 1983 533
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for example the principles manifested in the ILO Migrant Worker Conventions or
in the UN Treaty on Migrant Workeys

This approach starts from the recognition thaith very few exceptiongsuch
as the EY whose member-states have collectively decided to grant each other’s
citizens freedom of movement within the EUabor immigration policy is being
made at the national levé? If one accepts that citizenship is a meaningful con-
cept in a world of sovereign and self-determining nation-statiésllows that one
needs to also accept that one cannot place unrealistic demands on national policy-
makers such as equal treatment of citizens and noncitiZerere “unrealistic” is
understood in the sense of being unachievable

Furthermorealthough we have not discussed the ethical framework underlying
any particular country’s labor immigration programs in any dgsomething that
is beyond the scope of this arti¢Jét may, neverthelessbe argued that many of
the existing national labor immigration programs are based on an ethical frame-
work that comes close to consequentialist nationalism—that i®latively low
moral standing for noncitizens and relatively high weights assigned to economic
efficiency distribution and national identityrather than citizens’ righisas policy
outcome parameters

This preference of national policymakers—for a high degree of consequential-
ism and a relatively low degree of moral standing for noncitizens—is reflected in
and the major explanation fothe low numbers of ratification of the two ILO
conventions and the UN treaty on migrant workexk of which are based on an
ethical framework of rights-based cosmopolitanigwa shown in Tables 2 and, 3
the numbers of ratification of these international legal instruments have been
disappointing—both in absolute ternfhat is considering the total number of
ILO and UN member-stat¢sind in relative termsgthat is compared to the num-
ber of ratifications of other major ILO conventions and UN human rights trgaties
Importantly the few countries that have ratified international migrant worker
conventions are predominantly migrant-sendinather than migrant-receiving
countries®”

In addition to being more realistic than the highly rights-based approach behind
the above-mentioned conventigsmore than minimally consequentialist ethical

66. Note that while there have been bilateral migration agreements—such as the Bracero program
between the United States and Mexid®42—-64 and theGastarbeiterprograms between Germany
and Italy Greece Spain Turkey, and the former Yugoslaviel955-73—the most important decisions
in the design and operation of these guest worker programs were still made by national policymakers
in the receiving countried=urthermorethe currently existing regional consultative processes on inter-
national labor migration are all informal and nonbindiigge Klekowski 2001

67. As of May 2003 the UN’s International Convention on the Protection of All Migrant Workers
and Members of Their Families has been ratified by Azerbdi®99, Belize (2002, Bolivia (2000,
Bosnia and Herzegovind 996), Cape Verd€1997), Colombia(1995, Ecuador(2002, Egypt(1993,
El Salvadorn2003, Ghana(2000, Guatemalg2003, Guinea(2000, Mexico (1999, Morocco(1993,
the Philippineg1995, Senegal1999, Seychelle$1994), Sri Lanka(1996), Tajikistan(2002, Uganda
(1995, and Uruguay(2009).
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TABLE 2. Ratifications of ILO fundamental conventions and migrant worker
conventions (as of May 2003)

Elimination of
Freedom of Elimination discrimination
association of forced in respect of

and and employment
collective compulsory and Abolition of Migrant
ILO conventions bargaining labor occupation  child labor workers

Convention number 87 98 29 105 100 111 138 182 97 143

(yeap (1948 (1949 (1930 (1957 (1951 (1958 (1973 (1999 (1949 (197H
Number of ratifications
by countries 142 152 161 159 161 158 124 137 42 18

Source See{www.ilo.org).

framework would also be necessary to facilitate the promotion of the overall in-
terest of migrant workerswvhich comprises both their rights and their economic
welfare (see Table L Given that the promotion of migrant workers’ rights and
economic betterment may be negatively correlaggdextreme rights-based ethi-
cal framework would imply that no level of improvement of foreign workers’ wel-
fare would justify the restriction of some of their rightSonsidering that many
migrant workers migrate for economic reasptige assignment of an only mini-
mal weight to their economic welfare seems unlikely to be in their overall inter-
est At the same timgit is equally obvious that policies based on too high a degree
of consequentialistrwith little or no regard for even the most basic human rights
of migrant workergsuch as the right to bodily integritywould be equally objec-

TABLE 3. Ratifications of principal international human rights treaties
(as of May 2003)

UN human rights treaties CERD CCPR CESCR CEDAW  CAT CRC MwC
(year) (1965) (1966)  (1966) (1979)  (1984) (1989) (1990)

Number of ratifications
by state parties 166 149 146 172 132 191 21

Note: CERD = International Convention on the Elimination of All Forms of Racial DiscriminatiG€PR= Inter-
national Covenant on Civil and Political RighGESCR= International Covenant on Economi8ocial and Cultural
Rights CEDAW = Convention on the Elimination of All Forms of Discrimination Against Wom&aAT = Conven-
tion Against Torture and Other Cryghhuman or Degrading Treatment or Punishmeé2RC = Convention on the
Rights of the Child MWC =International Convention on the Protection of All Migrant Workers and Members of
their Families

Source See{www.unhchrch).
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tionable within an ethical framework that purports to be concerned with the over-
all interest of migrant workers

A realistic approach suggests at least two further reasons for national policy-
makers to protect and promote the interests of migrant workers in their countries
First, migrants who achieve better overall outconfesterms of both their eco-
nomic welfare and righjsare less likely to be associated with crime and other
“bad consequences” for the native population of the receiving cougggond
most if not all, countries are both receivers and senders of migrant workézarly
the effective protection and promotion of their citizens abroad will only be possi-
ble if receiving countries themselves offer a degree of protection to noncitizen
migrant workers that is similafat least in relative termgo that which they ex-
pect to be accorded to their citizens abroad

In addition to the above-mentioned reasons for protecting the interest of mi-
grant workers based on a realistic apprgaah idealistic approach requires na-
tional policymakers to give more than the minimum consideration in their policy
decisions to the interests of noncitizebased on the recognition that the employ-
ment of foreign workers is by its nature a national and international .iS&uis
stems from the fact thatinlike the case of international trade and capital flows
the process of international labor migration creates a distinct group of individuals—
namely the migrant workers—who face an inherent risk of enjoying fewer rights
and a lower degree of protection of their interests more generally than the rest of
the world’s populationThis is because the sending country generally does not
have any legal jurisdiction outside its territonyhile the host country is often
reluctant to assume full responsibility unless migrant workers are permanent res-
idents or become citizens

We therefore conclude thagiven the need to adopt a combination of realistic
and idealistic approaches to promote new policy ideas that have a chance of suc-
cess in real lifethe ethical space for the desirable design of labor immigration
policy is limited to those ethical frameworks characterized by moderate degrees
of consequentialism and moderate degrees of moral standing for noncitsens
Figure 3. This implies that there are no “easy choices” in labor immigration pol-
icy: whatever the substance of the policyational policymakers need to balance
the consequences of the employment of foreign workers for the broadly-defined
interests of citizens with those for the interests of migrant workers and the send-
ing country

Consistency Criteria for the Desirable Design of Labor
Immigration Policy

Having eliminated the extreme ethical frameworks in Figurev8 are still left

with a large(in fact infinitely large set of potentially desirable ethical frame-
works (within the space of moderate consequentialism and moderate moral stand-
ing for noncitizeng This section explores whether we can say anything more
concrete about the desirable design of labor immigration policy
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We begin by recognizing the significant contextual differences that exist be-
tween different countriesThese differences are manifestédr example in dif-
ferences in the level of economic developmenidture international relations with
the migrant-sending countries and the world community as a wliinderole and
power of the judiciaryand perhaps most importantiyhe actual capacity of the
state to act and implement certain polictés

Given the sovereignty and self-determination of nation-stdbese contextual
differences suggest that there is unlikely to be a single ethical framework and cor-
responding labor immigration policy that can be identified as the most desirable
one for all countriesThis implies thatrather than looking for a “one-size-fits-all”
ethical framework and labor immigration poliaye can only aim to formulate cri-
teria that guide national policymakers in the choice of an ethical framework and in
the application of the chosen framework in formulating labor immigration policy

The criteria that we propose are based on the idea that a desirable labor immi-
gration policy needs to be logically derivedriterion of “consistency in appli-
cation”) from an internally consistent ethical framewofgsriterion of “internal
consistencyy.

The criterion ofconsistency in applicatiorequires three thing§irst, there needs
to be a comprehensive discussion of the consequences of international labor mi-
gration for all parties concernet@hese discussions would need to go significantly
beyond existing debates in most countriespecially outside the United States
and the EU where most of the research has been carried. dditich more re-
search and discussion would be particularly required in areas that have so far re-
ceived only little attentiorisee the discussion above in the second section

Seconga country’s labor immigration policies must be logically derived from
the underlying ethical frameworkEor example if the country’s chosen ethical
framework was highly cosmopolitan and egalitarianpolicy of giving migrant
workers with certain nationalities preferential treatment over workers with other
nationalities would be inconsistent with the underlying ethical framework and thus
inadmissible

Third, at any given point in timethe decisions on the three policy parameters
(number selection and rights of migrant workejsneed to be consistently based
on one and the same ethical standpoiiiis excludesfor example a policy com-
bination of severely restricting the rights of migrant workers based on an ethical
framework that is highly consequentialist and nationalistic on the one, kanitk
at the same time allowing a relatively free inflow and employment of foreign work-
ers justified by an underlying ethical framework that is highly consequentialist
and cosmopolitaron the other hané®

68. For a discussion of the ethical obligations of weak stateg for example O’Neill 2000 and
2002

69. It is important to notehowever that such a combination of policy parameters is not necessarily
an ethically impermissible or undesirable poli@ut it is certainly s if the decisions on the two
parametergnumber and rights of migrant workgrare based on two different ethical framewarks
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The criterion ofinternal consistencyf the chosen ethical framework requires
that the reasons for deciding on a certain degree of consequentialism must not be
in conflict with the reasons for deciding on the degree of moral standing accorded
to noncitizens

For exampledecisions on the degrees of consequentialism and moral standing
for noncitizens may be based on a specific stance in the now long-standing debate
between “individualists” and “communitariafi€® An individualistic standpoint—
that is a belief in the priority of the rights of an individual over the “common
good” of the community—generally implies a minimally consequentialist posi-
tion, while a communitarian view would suggest a high degree of consequential-
ism. At the same timgindividualism has been interpreted to suggest that ethical
principles are universally generalizal§fethical universalismf—that is that they
are independent of the community of which the individual is a.dartontrasta
communitarian point of view may be interpreted as advocating “ethical relativ-
ism,” which implies that morality critically depends pand varies withthe com-
munity under consideratioft may thus be argued that an individualistic standpoint
would suggest a relatively low degree of consequentialism and a high degree of
moral standing for noncitizengvhile a communitarian view may be interpreted to
imply a higher degree of consequentialism with a lower degree of moral standing
for individuals outside the communitipeciding on other combinations of conse-
quentialism and moral standing for noncitizens—for examtble combination of
a high degree of consequentialism and a high degree of moral standing for non-
citizens—would violate the criterion of internal consisterdythe reasons for
making these decisions stem from a stance in the individualism versus communi-
tarianism debate

Policy Implications

In order to translate the ethical guidelines for labor immigration policy identified
in the previous two subsections into policy practioee propose to design new
types of temporary foreign worker programs that differ in at least two major ways
from most of the major past and existing temporary foreign worker progfams
and from the policies implied by some of the existing international migrant worker
conventions

First, rather than primarily benefiting a relatively small group of citizéiist
is, employers of foreign workefswithin the migrant-receiving countryas has
been the case with many past and existing temporary foreign worker programs

70. See for example Avineri and de-Shalit 1992and Mulhall and Swift 1992

71 For discussions of the potential problems and alleged “failure” of past progss@gor exam-
ple, Martin and Teitelbaum 20Qland Martin 2000 For the counterargument and a preliminary at-
tempt to formulate basic principles for making temporary foreign worker programs, week Ruhs
2003
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the programs that we propose are designed to more actively promote the interests
of migrants and sending countrjess well as those of all citizens of the receiving
country Second rather than insisting on a very comprehensive set of rights for
migrant workergas does the UN Treaty on Migrant Workgrthe programs that
we have in mind would focus on a list of core rights for migrant workeisich
are transparenimonitored and effectively enforcedh related point is thatas long
as the underlying ethical framework remains within the ethical subspace of mod-
erate consequentialism and moderate moral standing for noncititendetailed
design of such programs could be highly country-specific

For examplethe necessary safeguards against the potential exploitation of for-
eign workers must include policies that avoid a situation where migrant workers
are tied and thus effectively sold to employers who assume almost full control
over their purchased “propertyrhis may be achieved by giving foreign workers
at least some freedom of employment within specific sectors or occupations of the
host country’s labor markedtvhich are likely to vary by country and time peripd
Similarly, foreign workers need to be offered protection with regard to employ-
ment conditionsespecially those pertaining to working hours and safety at work
This would also ensure that foreign workers do not compete with native workers
in terms of non—wage-related employment conditiagh as accepting overtime
without pay and lower safety standards at work

One particular area of concern to national policymakers should be to ensure
that foreign workers join temporary foreign worker programs based on a well-
informed assessment of the consequences of this decision for their welfare and
rights Among other thingsthis necessitates transparency in the operation of the
program and “truth in advertisiggwhich entails strict enforcement against em-
ployers or recruitment agents who recruit and employ foreign workers based on
the provision of misleading information about employment and living conditions
in the receiving country

It should also be recognized at the stage of policy design that some admitted
foreign workers may seek permission to remain in the host country on a perma-
nent basis and to bring their families into their country of employm@nthat
right has not already been granted under the temporary foreign worker program
This means that the implementation of any temporary foreign worker program must
also include mechanisms and rules for transfer into different and “better” pro-
grams that grant foreign workers permanent residence g@tdspossibly citizen-
ship) and the right to family reuniarPossibly depending gmter alia, the share
of foreign workers in the total populatipthese rules for transfer are likely to
differ both between different countries and across time periods within a single
country

At the same timgtemporary foreign worker programs that are based on an
ethical framework characterized by moderate degrees of consequentialism and
moral standing for noncitizens would need to deny migrant workers some of the
rights that are generally granted to citizens and permanent residents of the host
country
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Examples of migrant workers’ rights that would need to be restricted include
the right to free choice of employment in the host country’s labor market and
more obviouslythe right to remain employed in the host country following the
expiration of the work permifThe restriction of these rights is necessary to make
the program beneficial to the host country in the first placefdryexample pro-
tecting the employment of citizens in certain sectansd by facilitating the vol-
untary or forced return home of foreign workers whose work permits have expired
and who have failed to upgrade into differemtore permanent immigration
programs

Some restrictions of the rights of foreign workers may also be necessary to make
sure that the sending country benefits from such progr&msexampleto avoid
the effective permanence of what is supposed to be temporary emigfatidrthe
associated potential decay of remittanceasd to facilitate the transfer of the skills
potentially acquired by migrant workers in the host country back to the sending
country it may be necessary to issue work permitsas that are strictly limited
in time and that may not be renewed an unlimited number of tifneess the
status of the migrant worker is upgraded into higher categories such as permanent
residency or citizenshjpThe restriction of foreign workers’ maximum period of
employment abroad is also likely to benefit workers who still work in their home
countries but seek to migrate and work abroas longer stays of the workers
currently abroad naturally make it more difficult for outsiders to gain access to a
given foreign labor market

If implemented successfullfemporary foreign worker programs that are de-
signed along the lines described above would generate more tangible and sustain-
able benefits for migrant workers and sending countries than current and past
programs have donét the same timgthey would offer host countries consider-
able room for maximizing the positive consequences of labor immigrdsooh
as the alleviation of labor shortages in times of rapid economic growth and tight
labor markets and for protecting the interests and rights of all of their citizens
(such as a citizen worker’s rights to preferential access to the national labor mar-
ket and the right to share in the economic benefits created by the progbarm
may therefore reasonably expect that the advocacy and implementation of such
programs may significantly raise the global number of international migrant work-
ers Given that the current degree of international labor market integration is sig-
nificantly lower than that of the integration of international markets for capital
and commoditiesthe potential economic benefits from liberalizing international
labor flows(through as we suggeshew and expanded temporary foreign worker
programs significantly exceed those from further liberalizing international trade
and capital flowg?

72. Rodrik 2002
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Conclusion

Because of the general reluctance and apparent inability among the participants in
labor immigration debates to explicitly stajastify, and critically discuss the eth-

ical underpinnings of their argumentabor immigration debates have been largely
carried out in a very confused waks a result people frequently talk at cross-
purposes without any hope of appreciating and critically discussing competing
points of view

In an effort to help better organize the general discussion on international labor
migration this article has tried to identify and disentangle the fundamental ethical
guestions relevant to the evaluation and design of labor immigration policy

We suggest that participants in labor immigration debates need to first acknowl-
edge the role of migrant workers’ rights as a key policy parameter in international
labor migration and then engage in three distinct and separate discussions about
(1) the consequences of international labor migration for the receiving country
sending countryand migrants (2) the degree of consequentialism employed in
policy design and the moral standing accorded to noncitizend (3) the impli-
cations of the resulting “ethical framework” for the design of labor immigration
policy.

Our discussion of the potential ethical guidelines for the design of labor immi-
gration policy concludes thaif one accepts the need for adopting a combina-
tion of realistic and idealistic approaches to advance new policy ideas that have a
chance of succesthere is a case to be made for the rejection of extreme ethical
frameworks within the ethical space of consequentialism and moral standing for
noncitizens

We further argue that the sovereignty and significant contextual differences that
exist between different nation-states suggest that there is unlikely to be a “one-
size-fits-all” ethical framework and labor immigration polidye thus propose cri-
teria that should guide national policymakers in the process of choosing and
applying a framework within the ethical subspace of moderate consequentialism
and moderate moral standing for noncitizeRse criteria that we propose are based
on the idea that a desirable labor immigration policy needs to be logically derived
(criterion of “consistency in application”from an internally consistent ethical
framework(criterion of “internal consistency’

Finally, based on the “ethical guidelines” for the design of labor immigration
programs identified in our analysiwe make the “ethical case” for new types of
temporary foreign worker programs that are designed to more actively promote
the interests of migrant workers and sending countries than most current and past
guest worker policies have doné/e argue that such new programs need to more
clearly defineand more effectively enforceertain core rights of migrant workers

To be surethe ethical questions that we ask in this article are exceedingly dif-
ficult to answerThese questions are politically sensitive apdrhaps more im-
portantly require the participants in labor immigration debates to question the
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(sometimes very personatthical values and convictions underlying their argu-
ments However without a more honest discussion that does not shy away from
ethical questionsthe issue of international labor migration will remain the “soft
underbelly” of globalization
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