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Abstract: Despite repeated calls for retrospective regulatory review by every President
since the 1970s, progress on implementing such reviews has been slow. We argue that
part of the explanation for the slow progress to date stems from misalignment between
the goals of regulatory review and the institutional framework used for the review. We
define three distinct goals of regulatory review — the rule relevance goal, the rule
improvement goal, and the regulatory learning goal. We then examine the text of the
Presidential Executive Orders and major Congressional legislation addressing retro-
spective review, and document which goals were targeted and which institutions were
used to conduct the reviews. We find that the U.S. federal government has almost
always sought review of one rule at a time, conducted by the agency that issued or
promulgated the rule and that these reviews tend to focus on rule relevance and costs.
This institutional framework for retrospective review — one rule, assessed by the
promulgating agency, focused on relevance and cost — is only well-suited to a narrow
interpretation of the rule improvement goal. We then review alternative institutional
structures that could better meet the rule improvement goal and the broader regulatory
learning goal across multiple rules and agencies, and we offer recommendations for
developing new guidance and institutions to promote multiagency regulatory learning.
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gram evaluation; administrative procedures; regulatory learning
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1 Introduction

The U.S. federal government and other governments around the world have devel-
oped significant systems of prospective ex ante impact assessment, seeking to foresee
the environmental, economic, and other impacts of new policies and projects (Craik,
2008; Wiener, 2013; Wiener & Ribeiro, 20164, b; OECD, 2018). But ex ante impact
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assessments are inevitably imperfect, and policies may perform differently over time
than had been foreseen (Harrington et al., 2000; Harrington, 2006; Greenstone, 2009;
Morgenstern, 2015). So, in addition to ex ante impact assessment, there have been
calls for ex post retrospective impact assessment by numerous scholars (Greenstone,
2009; Coglianese, 2012, 2013; Dudley, 2013; Aldy, 2014; Sunstein, 2014; Wiener &
Ribeiro, 2016a; Cropper et al., 2017), and, as we detail below, by virtually every
U.S. President, in both political parties, since the 1970s, as well as occasionally by
Congress. Ex post impact assessment seeks to evaluate how well existing policies
have performed, and to inform potential policy revisions.

Despite these longstanding and bipartisan calls to ramp up retrospective regulatory
analysis, the results have been limited so far (Coglianese, 2013; Dudley, 2013; Lutter,
2013; Aldy, 2014; Sunstein, 2014; Wiener & Ribeiro, 2016b; Cropper et al., 2017,
OECD, 2018). Given the robust adoption and implementation of ex ante impact
analysis, over several decades and across different political parties, the much less
vigorous adoption and implementation of ex post analysis presents a puzzle. The
answer to this puzzle is surely multidimensional — many different factors combine to
hinder the widespread implementation of ex post impact analysis, including lack of
political demand for reviews, lack of guidance and expertise for reviews, a reluctance to
criticize prior actions, among many others. In this article, we focus on two further
factors that may be holding back successful retrospective analysis: a narrow set of goals
and tasks, and a narrow institutional framework. We argue that a more comprehensive
vision of goals and tasks, a wider array of institutional designs, and better matching of
goals/tasks to institutions, would lead to more effective retrospective reviews.

We begin with a theoretical articulation of three broad kinds of goals for retro-
spective analysis and eight different tasks involved in retrospective reviews. We then
examine the text of the Presidential Executive Orders and major Congressional
legislation addressing retrospective review, and document which goals were targeted
and which institutions were used to conduct the reviews. We find that the U.S. federal
government has almost always sought review of one rule at a time, conducted by the
agency that issued or promulgated the rule. And such single-rule, single-agency
review has typically focused primarily (often exclusively) on two goals:
(i) assessing whether the rule is still relevant or is obsolete, and (ii) assessing the
costs of the rule and how those costs may be reduced. We argue that this institutional
framework for retrospective review — one rule, assessed by the promulgating agency,
focused on relevance and cost —is only well-suited to meet a subset of the full goals of
retrospective review. In particular, this narrow institutional framework cannot
address several other goals of retrospective review, elements of broader “regulatory
learning,” including: (iii) analyzing the cumulative impacts of multiple rules on an
industry; (iv) evaluating not only costs but also benefits, and ancillary impacts
(countervailing harms and co-benefits); (v) learning to improve the validity and
accuracy of methodologies for ex ante forecasting of regulatory impacts, including
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on the benefits side of the ledger; (vi) learning about impacts, methodologies, and
policy designs that span beyond the domain of a single regulatory agency; and more.

To move beyond the conventionally narrow approach, we suggest consideration
of a broader set of institutional options for retrospective regulatory analysis, notably
some form of multigroup agency or commission to pursue retrospective analysis of
multiple rules and impact assessments, in order to match the broader goals of
retrospective analysis with the institutional framework. This choice among institu-
tions involves matching goals and tasks with capabilities and incentives (Breyer,
1982). It is an exercise in learning about institutional design in order to enhance
regulatory learning (Farber, 1993; Greenstone, 2009; Gubler, 2014; Pidot, 2015;
Dunlop & Radaelli, 2018; Bennear & Wiener, 20190).

2 Goals and tasks of retrospective
regulatory review

The institutional options for retrospective review may have received insufficient atten-
tion and clarification in the past because the goals of retrospective review have been
narrow or unclear. Retrospective review, or similar mechanisms called ex post regulatory
impact assessment, post-implementation policy evaluation, and others, may serve a
variety of goals. Given a single goal, retrospective review is often viewed as a single
analytic task, while in reality there are multiple tasks associated with the multiple goals of
retrospective review. This section articulates the goals and tasks of retrospective review.

2.1 Goals of retrospective review

Sometimes the goal of retrospective review is to “clean up the books” by identifying
rules that are outdated, redundant, or obsolete — no longer applicable, or lacking
statutory authority — and removing them. We refer to this goal as the rule relevance goal.

Another frequent goal of retrospective review is to improve the outcomes of
regulation — in particular, to revise each rule, taken one at a time, to improve its
performance. We refer to this goal as the rule improvement goal. In practice, this has
often meant identifying specific past rules that have turned out to pose high costs and
seeking to reduce those costs through revisions.

When pursuing the rule improvement goal, there are choices as to which out-
comes to analyze and the scope of impacts to assess. Retrospective regulatory
analyses can in principle assess the performance of a rule against several outcome
criteria, potentially including: costs, benefits, rule effectiveness, cost-effectiveness,
ancillary impacts, social well-being, and distributional equity.
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Broadening the scope of analysis to cover more impacts will likely raise the costs
of data collection and analysis, but will often also raise the value of the information
for decision making and thus result in greater improvements in social outcomes from
the review (Wiener, 1998).

The above objectives focus on evaluation and revision of single rules. A different
objective of retrospective analyses may be to learn from multiple past rules and
analyses, in order to improve future rules and analyses. We refer to this goal as the
regulatory learning goal. Retrospective review can contribute to broader learning
about regulation in several ways.

First, retrospective review can improve our understanding of the performance of
alternative policy designs or instruments, to evaluate how well they actually work in
practice compared to predictions in theory. For example, retrospective review has
enabled better understanding of the relative performance of technology standards,
performance standards, information disclosure, taxes, tradable permits, and other
policy instruments.

Second, retrospective review could help improve the accuracy of methods used to
conduct ex ante regulatory impact analyses (RIAs). Retrospective reviews can be used
to compare regulatory forecasts and counterfactual scenarios with actual outcomes
over time, and this information could then be used to improve forecasting methods.

Finally, retrospective review could lead to improved understanding of the inter-
action effects of multiple regulations. For example, retrospective review could assess
the cumulative impacts of multiple rules on an industry. And retrospective review
could be used to understand a broad range of interaction effects among rules.

Such efforts at regulatory learning could involve not just one lookback exercise to
conduct retrospective review and improve the rule, but an ongoing and planned process
of monitoring, data collection, periodic reviews and adaptive updating (McCray et al.,
2010; Bennear & Wiener, 20194). And — whether or not they are repeated in an
ongoing planned adaptive process — such efforts at regulatory learning would involve
retrospectively assessing not only one rule at a time, but larger representative samples
of multiple rules and their ex post RIAs, compared to their ex ante RIAs, with variation
across policy designs in order to test their comparative performance, and/or with
variation across forecasting methodologies in order to test and improve the accuracy
of the methodologies (Greenstone, 2009; Office of Information and Regulatory
Affairs, 2016, p. 6; Wiener & Ribeiro, 20164)." Such a broader multi-rule learning
process may go beyond the domain of each individual agency, to include multi-agency

1 OIRA has espoused the goal of using retrospective RIA to enhance the accuracy of prospective RIA:

“Prospective analysis may overestimate or underestimate both benefits and costs; retrospective analysis
can be important as a corrective mechanism.[9] Executive Orders 13563 and 13610 specifically call for
such analysis, with the goal of improving relevant regulations through modification, streamlining,
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comparisons. It amplifies the tradeoff of greater costs of information versus greater
value of information for policy improvement. The more a regulatory system relies on
ex ante RIA to design and approve new rules, the more it can gain from ex post RIA to
improve the design of those rules and the accuracy of forecasting their impacts
(Coglianese, 2012, p. 65; Aldy, 2014, pp. 22-26). Adam White argues that “retro-
spective review’s greatest virtue actually has nothing to do with repealing regulations.
Rather, retrospective review’s greatest value is forward-looking ... to confront how
accurate or inaccurate the agencies’ own projections were in forecasting the rules’
impacts in the first place” (White, 2016).

While retrospective review has benefits, it also has costs (Bennear & Wiener,
2021). Agencies must spend time and resources engaging in reviews. In addition to the
direct resources costs of these reviews there is an opportunity cost in staff and resources
not being allocated to other activities. Agencies may appear reluctant to review prior
decisions as there may be reputational costs associated with revising prior rules — in
essence it may be viewed as agency error which weakens credibility with stakeholders.
While revising rules may not represent error in the original rulemaking — circumstances
can and do change — these reputation costs may still be real (Bull, 2015; Wiener &
Ribeiro, 2016a; Bennear & Wiener, 2021). Retrospective review may also impose
costs on society. Conventional wisdom may be that regulated actors would want to see
rules changed if they prove overly costly, and certainly that can be true. But it can also
be true that having spent the money to comply with a regulation, industry does not
benefit from revisiting it, and repeated changes to rules can yield instability that is
costly both to regulated actors and to those benefitting from regulatory protections,
when they rely on the stability of past rules (Bennear & Wiener, 20195).

There may also appear to be tradeoffs among different types of regulatory analysis,
for example, whether agencies should spend more time and effort on improving
prospective analysis or on improving retrospective analysis. This tradeoff may be
illusory as the two types of analysis can be complements. As articulated, the regulatory
learning goal uses retrospective analysis in large part to improve future prospective
analyses and rulemakings. But for more typical retrospective analyses that focus on
rule relevance or rule improvement, there may well be tradeoffs between time spent on
retrospective analysis and time spent improving prospective analysis.

Recognizing both the benefits and costs of retrospective review, we argue that
reviews should be targeted where the net benefits of review are the highest. For the

expansion, or repeal. The aim of retrospective analysis is to improve understanding of the accuracy of
prospective analysis and to provide a basis for potentially modifying rules as a result of ex post evaluations.
Rules should be written and designed to facilitate retrospective analysis of their effects, including
consideration of the data that will be needed for future evaluation of the rules’ ex post costs and benefits”
(Office of Information and Regulatory Affairs, 2016, p. 6).
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rule relevance and rule improvement goals, these are likely to be rules applying to
industries, technologies, or scientific understanding that are changing more quickly.
For those cases, the static rulemaking process may result in rules that grow increas-
ingly mismatched to circumstances over time (Bennear & Wiener, 20194, b). For the
regulatory learning goal this is likely to involve rulemakings that raise methodolog-
ical issues or policy choices that apply to many rules and many agencies and are likely
to result in significant improvements in future rulemakings.

2.2 Tasks of retrospective review

Retrospective review is often discussed as single analytic process. But in reality,
retrospective review consists of at least eight tasks, described below, and one could
imagine different institutions having different roles in each task.

(1) Issue instructions to do retrospective analysis. This instruction could come
from within the promulgating agency itself or it could come from an outside
institution such as Congress, the White House, or the Courts. Historically
this task has been handled by the President (through executive orders) or by
Congress. However, this instruction has been fairly broad, with discretion
left to the promulgating agency, perhaps with input from stakeholders or
OIRA, to determine which rules will be selected for review.

(ii) Implement selection criteria for which rules to review. Examples of criteria may
include: (i) rules with high opportunity to reduce cost, (ii) rules with high
opportunity to increase net benefits, or (iii) rules with high opportunity to learn
(variation across rules, RIA methodologies). Ideally, these selection criteria are
directly related to the goals of the retrospective review. If the goal is to determine
if rules remain relevant, the rules that should be selected are those at risk of
irrelevance. If the goal is to reduce costs (or increase net benefits), then rules
should be selected that have high potential for cost reduction (or increasing net
benefits). If the goal is to learn, then samples of multiple rules and RIAs should
be selected that offer variation across observations in order to gain insights into
policy designs, forecasting methodologies, or other features.

(iii) Set the scope of analysis. In theory, every review could examine the full set
of criteria outlined in the prior section — relevance, costs, benefits, cost-
effectiveness, ancillary impacts, social well-being, and distributional equity.
In practice, some of these criteria may not be relevant for particular rules and,
hence, analysis of those criteria is not a worthwhile expenditure of effort and
resources. More generally, a key task in the review process is to balance the
decision costs of doing retrospective analysis against the value of
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information for policy improvement, and determine which aspects should be
examined (Wiener, 1998). This calls for a scoping analysis, looking at all the
criteria, with a process for selecting criteria and evidence for more detailed
analysis based on the results of this scoping process. A further scoping task
concerns the determination of the counterfactual — what would have hap-
pened in the absence of the rule(s) (Cropper et al., 2017). This may also
include decisions about what the relevant set of policy alternatives could
have been.

(iv) Acquire data for analysis. 1deally, the need for these data would have been
anticipated during the initial rulemaking and the data would already be
collected. However, this is not always the case, and data acquisition and
cleaning often consume large amounts of time and resources during a
review.

(v) Conduct the analysis. Someone must use the data to analyze the chosen rules
given the scope selected.

(vi) Outside review of the analysis. The analysis should be reviewed by a body
other than the one conducting the review. In current practice, this role is
frequently fulfilled by OIRA.

(vii)) Make recommended policy changes. Based on the review, there may be
changes deemed needed to revise the past regulation. Actually revising the
rule is a task that probably has to be done by the regulatory agency with the
statutory authority (hence the agency that promulgated the initial rule), or by
Congress.

(viii) Publish and archive all aspects of review. There needs to be publication and
archiving of the retrospective reviews for the purposes of transparency and
learning. Prior analysis of retrospective reviews in the USA found that of the
retrospective reviews that have been conducted, much of that analysis is not
published, recorded or archived in ways that the public and scholars can find
(Wiener & Ribeiro, 2016b).

The next section explains our methodology for examining institutions for retro-
spective review in light of the goals and tasks framework we just established.

3 Text analysis of prior federal efforts at
retrospective review

3.1 Methods and data

We conducted text analysis of all Presidential Executive Orders (EOs) that pertain to
regulatory review since President Gerald Ford (more detail on these presidential
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efforts can be found in Wiener & Ribeiro, 2016a), as well as major relevant legis-
lation enacted by Congress. While some U.S. States and other countries, notably the
EU, have also undertaken efforts at retrospective review (Golberg, 2018; Radaelli,
2020), we focus here on efforts at the U.S. federal level. The list of prior efforts that
were analyzed with a brief summary can be found in Table 1.

We examined each EO and statute along two dimensions. First, we determined
which of the three goals — rule relevance, rule improvement, and regulatory
learning — were addressed by the EO/Statute. Note that a single EO/statute may target
more than one of these goals. Second, we identified what institutional mechanism was
required for the review and grouped those mechanisms into two broad categories —
within the same agency that promulgated the review, or across multiple agencies.

3.2 Findings

Table 2 summarizes the past executive branch efforts at retrospective review. Each
executive action was categorized based up on which goal(s) were targeted and within
goals which specific criteria were required to be analyzed. Each action was further
categorized based on what institution was required to conduct the retrospective
review. “Within Agency” means that the agency that had promulgated the initial
rule was required to conduct the review. “Across Agencies” means the executive
order assigned or established an institution that spans regulatory agencies that was
tasked with (at least part) of the regulatory review. Detailed text-based justification of
our categorization of each EO/Statute is available in the Supplementary Material.

Table 2 highlights several common features of prior executive action on retro-
spective review:

(1) Actions have largely focused on the regulatory relevance and rule improve-
ment goals. No executive order has specifically required that reviews address
the regulatory learning goal. (EO 12291, section 6(a)(5), addressed “dupli-
cative, overlapping and conflicting rules.” EO 12866, section 5(c), authorized
the Vice President to call for review of “groups of regulations of more than
one agency.” EO 13563, section 3, called for “coordination across agencies”
to address “redundant, inconsistent, or overlapping” rules. But none of these
called for retrospective review of multiple rules or RIAs in order to learn to
improve policy design or accuracy in forecasting methods.)

(i) Within the rule improvement goal, past efforts have mainly focused on the
criterion of reducing the costs of each regulation, with less attention to the
other criteria noted above, such as benefits, ancillary impacts, social well-
being, and distribution.
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Table 1 Summary of prior efforts at retrospective review.

Name

Type

President and
year

Major features

Executive Order 12044: Improving Government
Regulations

Executive Order 12498: Regulatory Planning Process

Executive Order 12866: Regulatory Planning and
Review

Executive Order 13450: Improving Government
Program Performance

Executive Order 13563: Improving Regulation and
Regulatory Review

Executive Order 13579: Regulation and Independent
Regulatory Agencies

Executive Order 13610: Identifying and Reducing
Regulatory Burdens

Presidential
Executive Order

Presidential
Executive Order

Presidential
Executive Order

Presidential
Executive Order

Presidential
Executive Order
Presidential
Executive Order
Presidential
Executive Order

Carter 1978

Reagan 1985

Clinton 1993

Bush 2007

Obama 2011
Obama 2011

Obama 2012

First EO to require retrospective review. Established procedures,
methods, communications, and participation requirements.
Established criteria for selecting rules. Required agencies publish
regulations selected for review in their annual plans. Required plan
for evaluation of new rules

Required reviews of existing rules. Did not require plan for
evaluation of new rules and omitted selection criteria. Gave OMB
the authority to select existing rules for review and establish the
schedules of those reviews

Required agencies to publish programs to periodically review
existing significant regulations and identify regulations selected
for review in their annual plans. Gave the Vice President power to
select rules for review and instruct agencies to conduct reviews
Required agencies to establish both annual and long-term goals for
each program and to measure progress toward those goals. Gave
OMB authority to develop guidance for implementation.
Established a Performance Improvement Council consisting of the
Director of Management of OMB and the Performance
Improvement Officers from each agency to exchange information
on performance and evaluation across agencies

Required agencies to submit to OIRA a plan for periodic
retrospective review of rules

Extends the requirements from EO 13563 to the independent
regulatory agencies.

Established requirements for public participation and reporting of
agency retrospective reviews. Established factors agencies should
consider in selecting rules for review. OIRA developed guidance
for implementation

(Continued)
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Table 1 (Continued)

President and

Name Type year Major features

Executive Order 13771: Reducing Regulation and Presidential Trump 2017 Established a regulatory cap, requiring for each new rule

Controlling Regulatory Costs Executive Order promulgated that agencies eliminate two existing rules or that the
costs of any new regulation be offset by reduction in equivalent
costs from at least two regulations

Executive Order 13777: Enforcing the Regulatory Presidential Trump 2017 Required each agency name a Regulatory Reform Officer and

Reform Agenda Executive Order establish a Regulatory Reform Task Force with goals of
identifying opportunities to reduce regulatory burdens

Administrative Conference of the United States, ACUS 1995 Recommended agencies develop a process for systematic

Recommendation 95-3, Review of Existing Agency =~ Recommendation regulatory review. Provided recommendations on setting

Regulations priorities, public participation, and agency implementation

Administrative Conference of the United States, ACUS 2014 Recommended incorporating planning for retrospective review

Recommendation 2014-5, Retrospective Review of Recommendation during rule promulgation. Provided recommendations on

Agency Rules prioritizing rules for review, methods for review, interagency
coordination, and the need for adequate resources

Administrative Conference of the United States, ACUS 2017 Recommended methods for review and data availability and

Recommendation 2017-6, Learning From Recommendation collection

Regulatory Experience

Administrative Conference of the United States, ACUS 2021 Recommends criteria and guidelines for repeated periodic review

Recommendation 2021-22, Periodic Retrospective Recommendation of selected existing regulations

Review

Regulatory Flexibility Act Congressional 1980, with Requires agencies to review those regulations that have “a

Statute subsequent significant economic impact upon a substantial number of small
amendments entities” within 10 years of the regulation having been issued
Paperwork Reduction Act Congressional 2000 Authorized review of government data and information collection
Statute requests which could lead to changes in these requirements by

OMB or the agency. Also required that information collection

(Continued)
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Table 1 (Continued)

President and

Name Type year Major features
requests get reviewed periodically (every 3 years) and gave OMB
the authority to deny renewal of the request based on the outcome
of the review
Clean Air Act Congressional 1972, with Required the so-called “Section 812" study of the retrospective as
Statute subsequent well as prospective benefits and costs of the Clean Air Act (CAA).
amendments Specific sections require periodic retrospective review of
regulations issued pursuant to the CAA, including the reviews
every 5 years of national ambient air quality standards (NAAQS)
Safe Drinking Water Act Congressional 1974, with Requires review drinking water quality standards every 6 years
Statute subsequent
amendments
Frank R. Lautenberg Chemical Safety for the 21st Congressional 2016 Requires review of policies for toxic chemicals every 5 years
Century Act of 2016, Amending the Toxic Statute
Substances Control Act (TSCA)
Telecommunications Act Congressional 1996 Requires review of FCC policies every 2 years
Statute
Government Performance Results Act (GPRA) Congressional 1993 Each agency was required to develop an Annual Performance Plan
Statute and Report which required, among other things that agencies
“provide a basis for comparing actual program results with the
established performance goals”
GPRA Modernization Act Congressional 2010 Extended the requirements for Federal Agencies to develop
Statute performance plans and demonstrate effectiveness of their activities
Treasury, Postal Services and General Government Congressional 1997 Congress required OMB issue an annual report on the costs and

Appropriations Act of 1997

Statute

benefits of regulatory programs and that this report include
“recommendations from the Director ... to reform or eliminate any
Federal regulatory program or program element that is inefficient,
ineffective, or is not a sound use of the Nations’ resources”

(Continued)
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Table 1 (Continued)

President and

Name Type year Major features
Treasury and General Government Appropriations Congressional 2001 Codified the requirements of the General Government
Act of 2001 Statute Appropriations Act of 1997 into the Regulatory
Right-to-Know Act
Consolidated Appropriations Act of 2012 Congressional 2012 Required that OMB include in its annual report on regulatory costs
Statute and benefits, information on agency implementation of EO 13563;
in particular, it requires OMB to identify “existing regulations that
have been reviewed and determined to be outmoded, ineffective,
and excessively burdensome”
Foundations for Evidence-Based Policymaking Act Congressional 2019 Requires each agency to develop a systematic plan for evidence-
Statute based policy that includes a list of policy questions and the

evidence required to answer those questions (labeled “learning
agendas” in OMB guidance). Each agency must name an
Evaluation Officer and a Statistical Officer. OMB must establish
an advisory committee consisting of members from the agencies
including, potentially, the Evaluation Officers, among others
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Table 2 Analysis of past federal efforts at regulatory review.

Call for retrospective review

Within agency

Across agencies

Rule relevance goal

Rule improvement goal

Cost criterion (has the rule imposed
high costs or burdens, and could
they be eased)

Benefits and effectiveness criterion
(has the regulation accomplished its
intended goals or achieved its
intended benefits)

Cost-effectiveness criterion (has the
regulation accomplished its
intended benefits at least cost)
Ancillary impacts criterion (has the
regulation yielded unintended
consequences or side effects, such as
ancillary benefits [cobenefits] or
ancillary harms [countervailing
risks])

Social well-being criterion (has the
regulation maximized net benefits
[benefits minus costs, including
ancillary impacts] or could they be
increased)

Distributional equity criterion (has
the regulation achieved the goals for
which it was designed in a manner
that provided [in]equitable
distribution of net benefits or could

Carter 12044, 4(d), (e), ()

Reagan 12498

Clinton 12866, 5(a), (b)

Obama 13563, 6(a)

Obama 13579, 2(a)

Obama 13610, 1

RFA s. 610(b)(1)-(3), (5);

TSCA, 15 U.S.C. 2625(1)(2)(B);
Telecomm Act, 47 U.S.C. 161(a)(2);
Consolidated Appropriations Act of
2012, s. 202(c)

Carter 12044, 4(c)

Reagan 12498

Clinton 12866, 1(a), 5(a), (b)
Bush, GW 13450, 3(b)2, 3(c)
Obama 13563, 1(a) and (b), 6(a)
Obama 13579, 2(a)

Obama 13610, 3

Trump 13771, 1

RFA, 5 U.S.C. 610(a)

PRA, 44 U.S.C. 3507 (g), (h)(1)
Carter 12044, 4(a)

Bush, GW 13450, 3(b)2, 3(c)
Obama 13563, 1(a), 6

SDWA, 42 U.S.C. 300g-1(b)(9);
TSCA, 15 U.S.C. 2625(D)(2)(A);
Telecomm Act, 47 U.S.C. 161(a)(2);
Clinton 12866, 5(a)

Bush, GW 13450, 3(b)2, 3(c)
Obama 13563, 1(a)

Reagan 12291, 2(a)

Obama 13610

Trump 13771

RFA s. 610(a)

CAA, s. 812

Reagan 12291, 2(b)-(d)
Clinton 12866, 1(a)
Obama 13563, 1(b)

Clinton 12866, 1(a), 5
Obama 13563, 1(c)

Clinton 12866, 5(c)

Clinton 12866, 5(c)
Bush, GW 13450, 6

Clinton 12866, 5(c)

Bush, GW 13450, 6

Clinton 12866, 5(c)
Bush, GW 13450, 6

Reagan 12291, 6(a)(5)
Clinton 12866, 5(c)
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Table 2 (Continued)

Call for retrospective review Within agency Across agencies

the same level of net benefits be
provided with improved distribution
of those net gains)

Regulatory learning goal

Interactive and cumulative effects Clinton 12866, 5 Clinton 12866, 5(c)
criterion (improving the Obama 13610, 3 Bush, GW 13450, 6
understanding of the interaction RFA s. 610(b)(4

effects of multiple regulations and in

the aggregate)

Policy design criterion (improving GPRA, 31 U.S.C. 1115(b)(7)
understanding of policy alternatives

to evaluate how they actually work

in practice compared to predictions

in theory)

Methods accuracy criterion

(improving the forecasting methods

used to conduct ex ante RIAs)

(iii) Past efforts have focused on the agency that issued the rule, asking that agency
to undertake the retrospective analysis, rather than exploring other institu-
tional options.

So far, efforts at retrospective review have been mostly through episodic look-
backs, or occasional agency efforts to update rules (Wagner et al., 2017), with few
instances of advance planning in initial rules themselves to collect data over time and
then conduct a planned retrospective analysis at a future date.”

4 The role of institutional frameworks

Despite the broad and longstanding support for retrospective review, government
measures to require retrospective review have yielded only limited results, with only
occasional episodes of effort to analyze past policies (Coglianese, 2013; Dudley,

2 Scholars have advocated such prospective plans for retrospective analysis. See Cropper et al. (2017),
p. 1376) calling for planned data collection to facilitate retrospective analyses. See also Dudley and
Mannix (2018). But this appears to be rare in practice: one study of 22 rules promulgated in 2014 found that
very few included plans for future retrospective review (Miller, 2015). A bill titled the Setting Manageable
Analysis Requirements in Text (SMART) Act (S. 1420, May 2019), co-sponsored by Senators Kyrsten
Sinema (D-AZ) and James Lankford (R-OK), would require agencies to set metrics for how a rule will be
measured for success in the future, to collect relevant data, and to use those metrics to review the rule within
10 years. Two former OIRA administrators have endorsed this bill (Dudley & Katzen, 2019).
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2013; Lutter, 2013; Aldy, 2014; Wiener & Ribeiro, 20160). There are several
potential explanations for why retrospective review has not achieved greater uptake
and there are almost certainly multiple factors at play, but we argue that the limited
institutional framework for retrospective review captured in Table 2 is at least
partially responsible for the dearth of success in this area.

There are several reasons why ad hoc lookbacks conducted rule-by-rule by the
promulgating agency is unlikely to yield desired results. While the agency that issued
the original rule may have the data, expertise, and legal authority to revise the rule, it
likely faces time and resource constraints in conducting retrospective reviews, and
inhibitions in critiquing its own past work. Moreover, in contrast to ex ante analyses
of proposed new regulations, there may be less pressure on the agency to conduct
retrospective analyses of past regulations, to the extent that ex ante analysis is
necessary for the agency to obtain approval for a new rule to go forward, whereas
ex post analysis may not be necessary for the agency to advance its mission (and may
be perceived as diverting resources from its mission-critical work).?

Political leadership of the agency is often interested in getting new things done,
consistent with the current administration’s goals. Spending time and money on
retrospective review of prior rules may distract from that unless, as we saw in the
Trump administration, repealing prior rules is, itself, consistent with the current
administration’s goals. Finally, the paperwork reduction act limits the ability of
agencies to collect data from regulated entities that may be necessary to conduct
retrospective review (Paperwork Reduction Act of 1995, n.d.).

The regulated entities themselves may not be particularly interested in revising
prior rules as they have already made investments to comply with the existing rule.
The controversy within the automobile manufacturing industry regarding the poten-
tial revision of the fuel economy standards is illustrative of this tension (Davenport,
2019; Davenport & Tabuchi, 2019).

4.1 Alternative institutional options

While prior efforts have largely placed responsibility for retrospective review with
the agency that issued the initial regulation, there are actually numerous alternative
institutional options for retrospective analyses. Some of these options currently exist

3 Agencies may sometimes attempt to avoid presidential calls for ex ante RIA and centralized oversight of
their analyses, but the repeat relationship between the agency and OIRA may over time foster a mutual
understanding and monitoring of compliance (Mendelson & Wiener, 2014). One tactic that might motivate
agencies to do more retrospective ex post RIAs may be to require cost reductions in past rules as a condition
for issuing new rules (Renda, 2017; Trnka & Thuerer, 2019). But such reviews may focus too narrowly on
cost (neglecting other impacts).
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and have been previously used, albeit sparingly, while others would be new institu-
tions requiring executive (or legislative) action to create.

To overcome the obstacles to retrospective review within an agency, it is often
proposed that retrospective regulatory analyses be conducted or at least overseen by a
central administrative body. Examples given for this institutional structure include
the Office of Information and Regulatory Affairs (OIRA) in the USA, and the
Regulatory Scrutiny Board (RSB) in the EU. Indeed, in the USA, OIRA does have
oversight responsibility for retrospective reviews.* This responsibility could be
extended to include development of detailed methodological guidelines for agency
review (Aldy, 2014). An advantage of this hybrid institutional approach is that the
expertise in review methodology is likely to be stronger at OIRA, but the topical
expertise and data on each rule are likely to be stronger at the promulgating agency.
So providing detailed methodological guidance centrally, while continuing to rely on
agencies to conduct the review, may overcome one of the downsides to the agency-
only approach. However, this approach still relies on the promulgating agency to
conduct the analysis, and does not overcome the restriction of that approach with
respect to comparative analysis or analysis of cumulative impacts. A further exten-
sion of responsibility could have OIRA conduct the analyses itself, at least in some
cases such as where its ability to compare rules across agencies would be helpful. But
OIRA currently does not have the budget and staff to take on this task (indeed OIRA’s
staff has declined in size over the past several decades), and would require executive
and legislative action to increase its staffing and analytic capabilities.

There are several additional institutional options that could try to overcome the
major obstacles to the promulgating agency conducting retrospective analyses — such
as a lack of resources or expertise in evaluation methods, an inability to compare
multiple rules or across agencies, and inhibitions to criticizing the agency’s own
activities.

(1) Other expert government agencies (outside of OIRA). There are other public
agencies that already conduct regulatory reviews, including the Government
Accountability Office (GAO). While this institution currently conducts some
retrospective reviews, the GAO does not have the broader authority to select
regulations to be reviewed and conduct those reviews. In theory, GAO could
be given such authority although the enabling mechanism for such authority
would likely require Congressional action. While an advantage of these
potential institutions is that they can convene necessary expertise and they

4 The EU, in addition to oversight of impact assessments by the RSB, has sought to invigorate ex post
evaluation of past policies through measures such as the “evaluate first” principle, the REFIT Platform, and
its successor the Fit for the Future (FAF) Platform (Golberg, 2018; Radaelli, 2020).
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can examine rules across multiple agencies, a downside is that if regulatory
changes are recommended, these institutions cannot actually adopt those
changes. If the promulgating agencies or Congress do not agree, these rec-
ommendations may not be implemented.

(i1) Outside experts from academia, nonprofits, or think tanks. Instead of
relying on existing government agencies, retrospective review could be
conducted by private entities, presumably under contract with the govern-
ment. For example, the National Academies of Science (NAS) is a private
nonprofit organization that is frequently asked to conduct reviews of gov-
ernment regulatory processes by convening panels of experts. Academics
and think tanks frequently engage in regulatory analysis, occasionally
under contract and sometimes for other reasons (e.g., intellectual interest).
An advantage of this institutional framework is the ability to draw on
expertise outside of government. This institutional framework might be
particularly well-suited to more difficult types of retrospective review
including those that focus on cumulative impacts and interactive effects.
However, this institution would encounter the same potential limitation that
any recommendations would have to be enacted by the promulgating
agency or legislature.

(iii) One-time commission of inquiry. This is a slight variant on the outside expert
institutional framework in which, rather than relying on nonprofit contracts,
the government establishes the authority internally to call an expert panel to
conduct regulatory review, as needed. The commission of inquiry is widely
used to investigate disasters and can be commissioned either by Congress or
by the President (Balleisen ez al., 2017). A similar framework could be used to
establish a panel of experts for particular regulatory reviews.

(iv) New standing commission or review board. Another concept borrowed
from the institutions for disaster review is the standing review board,
modeled after the National Transportation Safety Board (NTSB). The
advantage of a permanent review board (as opposed to one-time commis-
sion of inquiry) is the ability of the board to develop deep expertise in
review methods that span policy domains (Balleisen et al., 2017). This
option shares the concern about agency buy-in with the three previous
options. Going further, some observers have proposed creation of a new
standing commission (a “regulatory improvement commission,” RIC) to
review the stock of existing regulations and their cumulative impacts,
which could be advisory to the promulgating agencies or to Congress, or
which could potentially be imbued by Congress with the authority to adopt
its own revisions to agencies’ past rules, or to propose groups of legislative
changes to past rules that Congress would then vote up or down as a slate
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(Mandel & Carew, 2013).> A standing commission would be particularly
well-suited to identify issues that come up repeatedly in multiple rules
across multiple agencies.

(v) Interagency working group. An alternative to the completely independent
review institutions discussed above would be to establish an interagency
working group tasked with conducting regulatory review. The working group
could have representatives from each of the major regulatory agencies as well
as representatives from government organizations focused on review meth-
odology (e.g., OIRA or RSB). This working group would preserve the ben-
efits of having a specialized group focused on evaluations that is at least
partially removed from the promulgating agency (and hence can be more
critical), but because each agency has representation on the working group
there is the possibility that the working group will have more data, expertise
and buy-in from the issuing agencies and this may lead to higher uptake of the
working group’s recommendations. One concern about this approach might
be that members of the commission engage in logrolling — exchanging pos-
itive reviews of one another’s rules.

In discussing the above institutions, we have focused on the analyses themselves.
Whichever institution is selected, there needs to be a well-defined role for soliciting
stakeholder and public input into the review process. This may include the ability to
nominate rules for review either through a formal comment process or by way of
citizen suits (Bull, 2015, p. 96), supply relevant data and expertise for review, and
comment on reviews and recommendations. Congress, as representatives of these
various stakeholder and public groups, may also play a role by requesting reviews or
mandating them, potentially through the use of so-called “sunset provisions”
whereby statuatory authority for a rule expires if the rule is not reviewed in a
particular amount of time (Ranchordés, 2015).

4.2 Mapping objectives and tasks to institutional options

The objectives of retrospective analysis may influence the choice of institutional
approach. Government retrospective review has often aimed at individual regulatory
policies, with a view to revising those specific policies, often to reduce their costs
(Aldy, 2014). Broader retrospective analysis would assess the full scope of important
impacts of each regulation (not only costs, but also benefits and ancillary impacts, with
a view not only to reducing costs, but to increasing net benefits). But this may take too

5 See also “Regulatory Improvement Act S708” 114 Congress, introduced by Senator Angus King.
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much time for any one agency’s staff and/or require expertise from multiple agencies.
Similarly, a learning focus may require input from multiple agencies as well as deep
expertise in analytic methods that may be better found outside the original rule-
promulgating agency. In both of these cases, the reliance on the promulgating agency
to conduct the rule is likely to limit the ability of the analysis to meet the objectives.

Further, the different tasks for retrospective review need not all be done by the
same institution. Some tasks may be best performed by the promulgating agency, at
least for rules with certain objectives, while others may be better performed by an
alternative institution. Just as one example, the USA has focused on asking the
agency that issued the rule to select rules for review and to conduct the retrospective
analysis. That agency may have the most data and expertise, and the authority to
revise the rule. But it may also face high opportunity costs in staff time diverted from
other priorities. Whereas agencies may be motivated to submit ex ante RIAs in order
to have their new rules pass OMB/OIRA review and be promulgated, there may not
be as strong a motivation for agencies to conduct ex post RIAs when the retrospective
review does not have practical rewards or only threatens to change the agency’s past
work. And the issuing agency may face inhibitions from publishing a candid retro-
spective analysis that criticizes its own past rule or analysis (Wiener & Ribeiro,
2016b).

Table 3 shows the range of tasks and objectives in the rows and the set of
institutional options in the columns, and offers some examples of the mapping from
objectives and tasks to institutional options. Institutional relationships between
objectives and tasks that currently exist are shown in bold, while those that we are
suggesting may be better in the future are in italics.

Under past EOs, OMB/OIRA has asked each agency to select the rules to be
reviewed. The main selection criterion seems to have been cost — the opportunity to
reduce the costs of each rule. A suggested complement is to invite stakeholders to
nominate rules to be selected for review, such as through public comments in
response to an OMB/OIRA or agency call for nominations (as occurred in several
administrations), or through a petition process to each agency (Bull, 2015), or
through a public input process to a commission (Mandel & Carew, 2013, pp. 14—
19). That may draw on the practical experience of stakeholders, but may also tend to
focus on the parochial interests of those stakeholders. The agency could still have the
final choice of whether to select the nominated rules. Another approach would be to
have a broader selection process examine many candidates and select which rules
deserve review — such as by an interagency working group, an expert board, or a
commission established for this purpose (Mandel & Carew, 2013). This broader
selection exercise could be better able to identify the rules most in need of review,
especially if the agency faces inhibitions, or if the criteria include broader impacts
(beyond cost and target benefits, to include ancillary impacts).

https://doi.org/10.1017/bca.2021.10 Published online by Cambridge University Press


https://doi.org/10.1017/bca.2021.10

ssald AussaAun aBpuquied Ag auluo paysiiand 01°1z0Z"e30//101°01/610°10p//:sdny

Table 3 Mapping objectives and tasks to institutions.

Commission or expert
board - which could be
postcrisis (e.g., 9/11 or
BP Inquiry), or a
standing body (e.g.,

Agency that NTSB, GAO,ACUS,or a
promulgated Multiagency Center of new Regulatory Researchers — universities, Stakeholders
or issued the working government (e.g., Improvement think tanks (including via - NGOs,
rule group US OMB/OIRA)  Commission) NAS panels) industry
Selection of which Ex ante EIA Can flag rules for ~ Could select sets of rules Can select rules for academic  Litigation
rules to analyze (NEPA) ex ante or ex post  and RIAs for comparative  research challenging ex
Ex ante RIA RIA evaluation ante EIA
Ex post RIA (NEPA)
Suggestions
(or petitions)
for ex post RIA
Impact assessment: Ex ante EIA, Guidance on Could issue guidance on Can conduct ex ante and ex
— Costs RIA methods (e.g., methods for ex post post analyses — under
— Benefits Ex post RIA OMB Circular A- contract to agencies, or as
— Ancillary impacts (USA agencies) 4; CEQ regs) academic research
— Net benefits (has focused on Could add for ex
— Distribution cost) post
Assess multiple rules  If multiple Could do so Could oversee Could do so — perhaps best ~ Could do so — perhaps best
to test policy rules within equipped equipped
designs, and same agency
cumulative impacts
Assess multiple rules  If multiple Could do so Could oversee Could do so — perhaps best ~ Could do so — perhaps best

to test accuracy of ex
ante RIA methods
Oversight and
review of analysis

rules within
same agency

Ex ante RIA
Ex post RIA

equipped

Could do so

equipped

Can review agency EIAs,
RIAs

sisA[eue A103e[n3a1 9A1309dS01I JOJ S[EOS pue $9[01 [RUONMIISU]

S8y


https://doi.org/10.1017/bca.2021.10

486 Lori S. Bennear and Jonathan B. Wiener

The analysis itself could be undertaken by the agency and historically this is what
happens in most cases. Presumably it has the best data and expertise on the topic and
understands the complex operation of the rule. But it may be that agencies have not
been collecting data on their rules — hence the interest in requiring a plan for such data
collection from the time the rule is proposed and adopted (Miller, 2015; Cropper
et al., 2017; Dudley & Katzen, 2019).° Further, the agency may face opportunity
costs and inhibitions. Thus it may also be useful in some contexts to have the
retrospective analysis undertaken by another institution, such as an interagency
working group, an expert board, or a commission (Dudley & Mannix, 2018,
pp- 16—17). Researchers at universities and think tanks often are the ones who
undertake such retrospective analyses, either on their own or as contractors to
agencies.

Whether the agency or another institution undertakes the analysis, it is most
likely only the agency that has the legal authority to promulgate revisions to the rule,
through the steps of proposed rule, notice and comment, and final rule, as provided
under the Administrative Procedure Act. OMB/OIRA would ordinarily exercise
oversight of such revisions.

A commission could be established to assess multiple rules, including the
combined and interacting effects of accumulated multiple rules (Mandel & Carew,
2013). It could be created as a one-time exercise (perhaps lasting several years) to
take stock of the accumulated body of regulation and recommend revisions. This
could reflect the experience of the Defense Base Closure Commission, which iden-
tified military bases for closing or repurposing, somewhat insulated from the politics
of Congress (Mandel & Carew, 2013). And it would be analogous to the one-time
commissions of inquiry created after major disasters such as the 9/11 terrorist attacks
in 2001 and the BP Deepwater Horizon oil spill in 2010.

Butrather than a one-time exercise, there are also advantages to establishing such
a commission as a standing body, similar to the NTSB, which would have a greater
depth of experience and expert staff to inform its ongoing analyses (Balleisen et al.,
2017). Establishing a standing board allows for the collection of expertise in eval-
uation methods that can be applied to multiple rules (or collections of rules) over
time. It also separates the review activity from the direct regulatory responsibility.
This level of independence enables more candid reviews of potential errors or mis-
steps in the regulatory process. One concern about the use of a nonregulatory body to
conduct reviews is that the independent reviews may lead to recommendations that

6 See also the Setting Manageable Analysis Requirements in Text (SMART) Act (May 2019), co-
sponsored by Senators Kyrsten Sinema (D-AZ) and James Lankford (R-OK), which would require
agencies to set metrics for how a rule will be measured for success in the future, to collect relevant data,
and to use those metrics to review the rule within 10 years.
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then the implementing agency must take seriously and promulgate, and the imple-
menting agency may not have much incentive to do so. While this is a possibility,
analysis of the recommendations made by the NTSB (which has no authority to
implement recommendations made to regulatory agencies and Congress) suggests
that the vast majority of these recommendations are eventually adopted (Balleisen
etal, 2017, p.507; National Transportation Safety Board, 2017). The respect for the
quality of the analysis and the objectivity of the NTSB has proven to be effective at
persuading the regulatory agencies and Congress to take recommendations seriously.

The objectives and tasks of learning from multiple rules — to test the actual
performance of policy designs (in light of predictions), and to test and improve the
accuracy of ex ante forecasting methods — seems to go beyond what one agency could
undertake, unless the agency were analyzing multiple rules within its own portfolio
(as it might to test performance of differing policy designs in one sector). The broader
learning objectives, especially to test and improve on variation in ex ante forecasting
methods, might be best served by an interagency working group, or an expert board, or
a commission, with the breadth and staff expertise to compare across multiple rules.

The influence of retrospective reviews on regulatory rules could be advisory, or
could have more legal authority. The outputs of analyses of individual rules, or of
broader multirule and multimethods analyses, could be presented to the relevant
agencies as recommendations for agency action, and to OMB/OIRA as recommen-
dations for new guidance on methods of ex ante and ex post impact assessment. Or
they could be presented to Congress as recommendations for legislative enactment.
Greater authority could be conferred if Congress were to enact legislation creating a
commission and delegating to that commission some authority to adopt rules changes
itself, but such an approach could sacrifice the value of agency expertise and could
potentially be in conflict with principles of administrative law. One proposal is to
have Congress create a regulatory review commission which would then propose a
set of numerous changes to Congress which Congress would vote up or down as a
package without amendments (Mandel & Carew, 2013, p. 14).

In the past, retrospective review has often been seen as a one-time follow-up
evaluation — a second look back (after ex ante RIA). Achieving more regular and
effective application of retrospective analysis would be an important advance. Going
further, some rules or agency programs may warrant not just one look back, but
ongoing multiple periodic reviews (e.g., every 2, 5, or 10 years), toward a continuous
process of adaptive updating (McCray et al., 2010; Ribeiro, 2018; Bennear &
Wiener, 20195). Some current laws call for such periodic reviews, such as the
reviews every 5 years of the National Ambient Air Quality Standards (NAAQS)
under the Clean Air Act, and of policies under the Lautenberg Chemical Safety for the
21st Century Act.
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5 Conclusions and recommendations

Despite extensive use of prospective regulatory impact assessment, and a long
history of calls for retrospective regulatory review from Presidents, Congress, and
others, there has been limited implementation of systematic retrospective reviews of
regulation. There are many factors that collectively contribute to this pattern; this
article highlights the role of institutions. Prior efforts have primarily called for
retrospective reviews to be conducted by the promulgating agency, one rule at a
time. We argue that retrospective review has at least three different goals — rule
relevance, rule improvement, and regulatory learning — and several different tasks.
We show that most retrospective reviews to date have focused on the rule relevance
goal and to some extent on the rule improvement goal, but with a narrow focus on
costs. And we argue that the regulatory learning goal could be better advanced by
assessing a broader set of impacts, and by employing broader institutional options to
examine multiple rules and RIAs across multiple agencies.

Efforts at retrospective analysis of regulation could be strengthened by matching
the different goals and tasks of retrospective review to different policy institutions.
Not all retrospective analysis needs to take place at the promulgating agency. Our
specific recommendations for how to improve this institutional match include:

Recommendation 1: Consistent guidance on retrospective reviews should be issued
by the Office of Management and Budget/Office for Information and Regulatory
Affairs.

Note, that similar to ex ante RIAs, some agencies have developed their own
guidance for conducting retrospective analysis. For example, the U.S. Department of
Health and Human Services included a chapter on retrospective analysis in its 2016
Guidance on Regulatory Impact analysis (Office of the Assistant Secretary for
Planning and Evaluation, U.S. Department of Health and Human Services, 2016).
The HHS guidance focus on evaluation of policy effectiveness, one of the potential
criteria under the Rule Improvement Goal. Rule relevance, other criteria for Rule
Improvement, and Regulatory Learning are not addressed in this guidance.

To assist agencies and to ensure comparability across their analyses, consistent
criteria for retrospective reviews applicable to all federal agencies should be devel-
oped by OMB/OIRA. OMB/OIRA has issued this type of unifying guidance for
prospective RIAs in its “Circular A-4.” A counterpart to this Circular should be
developed to help agencies, commissions, or other analysts conduct retrospective
reviews. Key issues to cover in this unifying guidance include: rule selection, estab-
lishing baselines and counterfactuals, scope of impacts to assess, appropriate
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statistical and other methods of inference, data collection and archival requirements,
and so forth (Cropper et al., 2017, p. 1376).

Recommendation 2: Selection of rules for review should be transparent and focused
on potential to improve net benefits. There should be a role for stakeholders in
selecting rules for review. Additional funding should be provided for conducting
such reviews.

Several prior efforts have required agencies to develop multiyear plans for
retrospective review. Most recently, pursuant to the Foundations for Evidence-Based
Policy Making Act of 2018, agencies must develop plans for evidence collection to
help answer their identified policy questions. These efforts are laudable, but better
guidelines are needed for developing these plans. In developing plans for retrospec-
tive analyses of their own rules, agencies should be directed to: (i) select rules not
only for their high costs, but for their expected opportunity to improve net benefits;
(ii) establish invitations for public input on the selection and analysis of rules, with
the determination by the agency of which rules to review (Bull, 2015)7; and
(iii) evenhandedly assess not only costs but also the full portfolio of relevant impacts
including benefits, ancillary impacts (cobenefits and countervailing risks), net ben-
efits, and distributional equity. A preliminary screening or scoping stage could
initially take a broad view of impacts and thereby identify which specific impacts
are of most importance for the analysis and improvement of each rule.

Furthermore, most past efforts have required agencies to engage in this activity
without any additional funding. This creates a disincentives for agencies to conduct
retrospective reviews, facing the opportunity cost of shifting resources from other
priorities. It is unrealistic to expect high quality reviews that lead to significant
regulatory improvements without allocating additional funds to facilitate retrospec-
tive analyses.

Recommendation 3: Agencies’ prospective plans for retrospective review should
include details for data collection and monitoring and include plans for periodic
reviews at specified time intervals.

Agencies should include in each major new rule a plan for prospective data
collection (monitoring) of relevant impacts and scheduled retrospective analysis at a
future time (Miller, 2015; Cropper et al., 2017; Dudley & Katzen, 2019). Planning for
these data in advance can overcome some of the challenges presented by the Paper-
work Reduction Act in limiting agencies from collecting additional data after the

7 See also https://ec.europa.eu/info/law/law-making-process/evaluating-and-improving-existing-laws/
refit-making-eu-law-simpler-and-less-costly_en.
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regulation is promulgated. In order to plan ahead for retrospective review of policy
designs and their performance, in appropriate cases (which may not be possible in all
rules), agency rules could include control groups or alternative treatment groups,
such as stages of early and later implementation over time, or variation in policy
parameters across states or regions or actors (Cropper et al., 2017, p. 1376).8
Where appropriate, agencies should develop Planned Adaptive Regulation
(PAR) with regular data collection and ongoing periodic reviews, at time intervals
(e.g., 2 years, 5 years, 10 years) that balance the expected gains from learning (value
of new information for improved policy) with the expected costs of review (moni-
toring, analysis, adjustment) (McCray et al., 2010; Bennear & Wiener, 20190).

Recommendation 4: An interagency working group or commission should be formed
and tasked with identifying areas of regulatory learning that would improve out-
comes across agencies and conducting cross-agency reviews.

An interagency working group, commission or board — for example, GAO,
ACUS, an NAS panel, an NTSB-like board, or a new RIC (Mandel & Carew,
2013; Dudley & Mannix, 2018, p. 16) — should select and assess sets of multiple
rules (from multiple agencies), in order to (i) compare and learn from variation in
policy designs, (ii) learn from cumulative and interactive impacts, and (iii) test and
improve the accuracy of ex ante RIA methods. Such a body would likely need data
from the relevant agencies. It would need expert staff and funding. It would offer its
findings and recommendations, at least as advisory inputs to subsequent agency
actions, but it may not have the legal authority to implement changes to regulatory
policies. (Nonetheless, an independent standing expert analysis body may be influ-
ential in such an advisory role, assisting agencies and oversight bodies with timely
analyses and recommendations, and overcoming some of the inhibitions faced by
agencies regarding staffing, time, and self-criticism [Balleisen er al., 2017].) The
required advisory committee under the Foundations for Evidence-Based Policymak-
ing Act of 2019 is a good start toward developing such a working group. To succeed,
such a body must have expert membership, meaningful authority to identify cross-
cutting issues, access to key data, and the capacity to evaluate regulatory performance
across rules and agencies, to evaluate forecasting accuracy across methodologies, to
make recommendations, and to follow-up on recommendation implementation.
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