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Abstract
This article develops an account of the nature and limits of the state’s
legislative authority that closely attends to the challenge of harmonizing
Kant’s ethical and juridical theories. It clarifies some key Kantian concepts
and terms, then explains the way in which the state’s three interlocking
authorities – legislative, executive, and judicial – are metaphysically distinct
andmutually dependent. It describes the emergence of the Kantian state and
identifies the preconditions of its authority. Then it offers a metaphysical
model of the Kantian state and uses it to argue that the activity of juridical
lawgiving is an act of the omnilateral will itself. Legislative authority is lim-
ited in the sense that it does not include the capacity to create juridical laws
that are conceptually incompatible with the idea of universal external free-
dom. I argue that my proposed account of the legislative authority is
wholly consistent with that authority’s exclusive lawgiving capacity and
does not threaten the possibility of ‘distributive justice’ – the legal finality
that is the sine qua non of a civil condition.

Keywords: Kant, Metaphysics of Morals, Doctrine of Right, state
authority, positive law, legal obligation, juridical duties, rightful
honour, legal finality, distributive justice

Kant’s Metaphysics of Morals is perhaps the most ambitious project in
the history of normative philosophy: a unitary moral architecture that
purports to accommodate and render fully consistent all of our duties,
both of justice and of ethics. A theory of this kind that succeeded would
be a roadmap for something singularly valuable: a life of integrity. The
unity of Kant’s theory depends on deep structural similarities between
ethics and law, which are faithfully preserved by his use of many identical
basic concepts – such as those of moral law, duty, and obligation – across
domains. These concepts are the common foundation upon which he
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builds. In the Doctrine of Right, however, the unconditionality of Kant’s
moral concepts often seems to threaten repugnant conclusions, incoher-
ence, or both. It is therefore tempting to read Kant as though he were
building with different basic materials in the domain of justice, but the
unity of Kant’s system is too high a price to pay for a shortcut to a more
intuitively congenial or easily understood legal and political philosophy.

This article strives to develop a plausible and appealing account of the
nature and limits of the legislative authority that is faithfully and explicitly
built upon the conceptual bedrock of Kant’s unitary moral architecture.
Section  clarifies some keyKantian concepts and terms. Section  explains
theway inwhich the state’s three interlocking authorities – legislative, exec-
utive, and judicial – are metaphysically distinct and mutually dependent.
Section  describes the emergence of the Kantian state and identifies the
preconditions of its authority. Section  offers a metaphysical model of
the Kantian state and uses it to argue that the activity of juridical lawgiving
is an act of the omnilateral will itself. Section  argues that the legislative
authority is limited in the sense that it does not include the capacity to cre-
ate juridical laws that are conceptually incompatible with the idea of uni-
versal external freedom. Section  argues that my proposed account of the
legislative authority is wholly consistent with that authority’s exclusive
lawgiving capacity and does not threaten the possibility of ‘distributive
justice’ – the legal finality that is the sine qua non of a civil condition.

1. Key Kantian Concepts and Terminology
I understand ‘moral laws’ to be, by definition, ‘unconditional practical
laws’ (MM, : ). A law is ‘practical’ insofar as ‘it makes certain
actions duties’ (MM, : ). A practical law is ‘unconditional’ in the
sense that it obligates all rational beings regardless of their sensible incli-
nations (G, : ). For imperfectly rational beings like us, whomay have
sensible inclinations to the contrary, ‘moral laws are imperatives (com-
mands or prohibitions) and indeed categorical (unconditional) impera-
tives’ (MM, : ). To summarize, ‘a morally practical law’ is a
‘categorical imperative, because it asserts an obligation with respect to
certain actions’ (MM, : –). Kant also sometimes refers to moral
laws as ‘obligatory laws’ (verbindenden Gesetze) (MM, : ).

There are two types of moral law: ethical and juridical (MM, : ).
‘Ethical’ laws are those moral laws that command us to set ends for our-
selves, and they can therefore only be given internally: legislated by the
individual agent herself (MM, : , ). By contrast, ‘juridical’ laws
are those moral laws ‘for which there can be external lawgiving’ because
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they command us only with respect to our external (physical) conduct
(MM, : , ). All juridical laws are either ‘natural laws’, which
‘can be recognized as obligatory a priori by reason even without external
lawgiving’, or ‘positive laws’, which ‘do not bind without external law-
giving (and so without it would not be laws)’ (MM, : ).

Unfortunately, Kant is not perfectly consistent in his use of the term ‘law’

(Gesetz) and its permutations in his legal and political writing. At times, he
is clearly using the term to refer to a juridical law as described above – a
typeofmoral law. For example, Kantwrites: ‘[a]ny transgression of the law
(desGesetzes) can andmust be explained only as arising from themaximof
the criminal (to make such a crime his rule)’ (MM, :  footnote).
Elsewhere, however, Kant has used the same terminology to refer to legis-
lative enactments that – he seems to be claiming – do not obligate us. For
example, he writes, ‘My external (rightful) freedom is, instead, to be
defined as follows: it is a warrant to obey no other external laws than those
to which I could have given my consent’ (TPP, :  footnote). Difficult
interpretive questions sometimes arise when Kant refers to a ‘law’ in the
absence of context that unambiguously indicates the presence of absence
of an obligation to obey.To forestall confusion, Iwill avoid this ambiguous
usagemyself. Instead, I will use the term ‘legislative enactment’ to refer sim-
ply to the concept of a procedurally adequate enactment by the legislative
body of a state that holds the legislative, executive and judicial authorities.

The terms ‘duty’, ‘obligation’ and ‘ground of obligation’ also warrant
brief clarification. According to Kant, both ‘duty and obligation are con-
cepts that express the objective practical necessity of certain actions’
(MM, : ). Duty, Kant writes, ‘is that action to which someone is
bound. It is therefore the matter of obligation’ (MM, : ).
Obligation, in turn, is ‘the necessity of a free action under a categorical
imperative of reason’ (MM, : ). Following Jens Timmermann, I use
the term ‘duties’ to refer to ‘general prescriptive laws or rules that provide
the matter of what ought to be done’, and I use the term ‘obligations’ to
refer to individual ‘token’ actions that specific agents are under a duty to
perform (Timmermann : ). I understand juridical laws to give rise
to obligations directly (CPrR, : ). This is possible because our juridi-
cal duties are ‘perfect’ (i.e. ‘narrow’) duties: unconditional duties to
undertake token actions (MM, : , ). By contrast, ‘ground of obli-
gation’ refers to an ethical law that puts us under a duty to adopt a
morally good end but does not directly yield any external obligations.
Instead, our ethical duties to advance our obligatory ends are ‘condi-
tional’ in the sense that they cannot be fulfilled by any action that violates
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a juridical duty (Timmermann : ). Our juridical duties are thus
lexically prior to our ethical duties.

2. The Three Authorities
Kant writes that the state’s three authorities (Gewalten) – legislative, exec-
utive, and judicial – are ‘the three relations of the united will of the people,
which is derived a priori from reason’ (MM, : ). I take Kant to mean
that these three authorities (i.e. rightful capacities) are the subject matter of
the idea of the original contract (MM, : ). These authorities make pos-
sible our external freedom – understood as ‘independence from being con-
strained by another’s choice’ – by eliminating the state of nature’s three
defects (MM, : , ). Because we cannot unilaterally impose obliga-
tions on others not to interfere with our projects, we need a source of uni-
versally binding laws that enable our acquisition and enjoyment of
property, contract and status rights (MM, : ). The capacity to generate
these laws is the legislative authority. Becausewe are not independent of the
choices of others if they are free to violate our rights, we require assurance
that those subject to the law will obey it (MM, : ). The capacity to
rightfully coerce all subjects to obey the law is the executive authority.
Because we as individuals have no objective way of deciding who is right
when disputes arise about the indefinite boundaries of rights, we require an
independent source of judgements in specific cases (MM, : ). The
capacity to rightfully issue such judgements is the judicial authority.

Kant describes the three authorities as ‘coordinated’ in that ‘each comple-
ments the others to complete the constitution of the state’ (MM, : ).
Simultaneously, each authority is also ‘subordinate’ to the others in that
‘one of them, in assisting the other, cannot also usurp its function; instead,
each has its own principle, that is, it indeed commands in its capacity as a
particular person, but still under the condition of the will of a superior’
(MM, : ). I understand Kant to be referring to the omnilateral will
as the ‘will of a superior’ in the text above, the contents of which are
the three authorities considered as a unity. Kant is thus saying that any
one authority can be exercised only on the condition that all three exist.
As I will show, each authority provides logically necessary preconditions
for the exercise of the others. Kant is also claiming that no authority can
‘usurp’ any other authority. I will demonstrate that the metaphysically dis-
tinct natures of the authorities preclude any such usurpation.

First, consider theways inwhich each authority creates the necessary con-
ditions for the exercise of the others. The exercise of the executive author-
ity, for example, depends on the existence of both the legislative authority
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and the judicial authority. The legislative authority is the authority to cre-
ate juridical laws, including the laws that determine which empirical
agent holds the state’s executive authority. In the absence of such a
law, the executive authority cannot be exercised by anyone. Moreover,
because laws are indefinite in their application to particular individuals
and events in the world, the executive cannot coerce us in accordance
with them unless they are previously made definite through an act of
judgement, which requires the exercise of the judicial authority. The judi-
cial authority similarly cannot be exercised in the absence of the legisla-
tive authority: it is not possible to apply laws to specific individuals and
events without any laws to apply.

The legislative authority, in turn, cannot be exercised in the absence of the
executive authority, because the latter is presupposed by every act of juridi-
cal lawgiving. All lawgiving has a two-part structure: ‘first, a law, which
represents an action that is to be done as objectively necessary, that is,
which makes the action a duty; and second, an incentive, which connects
a ground for determining choice to this action subjectively with the repre-
sentation of the law’ (MM, : ). In a juridical lawgiving, the incentive
provided must be ‘pathological’ and thus physical in nature (MM, : ).
An incentive is a required part of any juridical lawgiving because our right-
ful honour prevents us from seeing ourselves as obligated to obey the law in
the absence of independent assurance that others are similarly constrained
(MM,:–;Newhouse:). Because only the executive authority
can threaten to coerce us in accordancewith law, its existence is a necessary
condition for any exercise of the legislative authority.

This insight can make sense of an otherwise puzzling textual detail: Kant
reliably names the executive authority before (rather than after) the judi-
cial authority when he lists the three authorities (MM, : , , ).
This ordering can seem counterintuitive because the application of the
law to the empirical world seems to logically precede its coercive enforce-
ment. Kant’s comparison of the three authorities to the propositions in a
practical syllogism provides an important clue to the puzzle (Williams
: ). The legislative, executive and judicial authorities correspond
to, respectively:

the major premise, which contains the law of that will; the minor
premise, which contains the command to behave in accordance
with the law, that is, the principle of subsumption under the law;
and the conclusion, which contains the verdict (sentence), what
is laid down as right in the case at hand. (MM, : )
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Whilst the legislative authority is the capacity to generate a law, it is the
executive authority that ‘contains the command to behave in accordance’
with any such law. A juridical lawgiving thus relies upon the existence of
executive authority to supply the normativity of a law. In the absence of
an external incentive, a legislative enactment is ‘a merely theoretical cog-
nition of a possible determination of choice, that is, of practical rules’
(MM, : ).

There is an important sense in which the legislative authority is the first
among equals in this tripartite group: the legislative authority includes the
capacity to make constitutional laws that allocate the authorities among
institutions within the empirical state, and to appoint delegates to occupy
state offices (MM, : ). An empirical agent who exercises the legisla-
tive authority of a state is thus the ‘sovereign’ (MM, : ). By contrast,
the highest executive officer in a state (the ‘ruler’) is subject to the laws
promulgated by the sovereign and is charged with administering them
as ‘the agent of the state’ (MM, : ). The sovereign can replace an
executive officer in his role and can even reform the constitution to alter
the institution that exercises the executive authority (MM, : ).
However, the sovereign lacks the capacity to alienate the legislative
authority itself by means of legislation (MM, : –).

No authority can ‘usurp’ the function of any other because they function in
differentmetaphysical domains.As Iwill explain in section, the legislative
authority is a noumenal capacity: the capacity to give laws. The executive
authority, by contrast, is a physical and therefore phenomenal capacity.
The judicial authority functions in the distinctive space between the nou-
menal and phenomenal worlds that is bridged by means of the exercise of
judgement. A noumenal capacity cannot in principle be exerted in the phe-
nomenal domain or vice versa, and neither the legislative nor the executive
authority can be exercised in the interstices of their domains, where
judgement holds dominion. For example, Kant writes: ‘a people’s sover-
eign (legislator) cannot also be its ruler, since the ruler is subject to the
law and so put under an obligation through the law by another, namely
the sovereign’ (MM, : ). Kant is here referring to the roles of sovereign
and ruler. A single natural person can in principle occupy both roles (MM,
: ). However, the roles themselves must be undertaken independently,
at least in the minds of those who attempt to exercise the authorities. A
person who attempted make and enforce law as a single, undifferentiated
actwould not be successfully exercising either authority. This iswhy autoc-
racy, which concentrates the three authorities in a single natural person, ‘is
conducive to despotism’ (i.e. lawless coercion by the state) (MM, : ).
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Because each authority occupies its ownmetaphysical domain, eachmust
have the final word within its sphere in order to make distributive justice
possible: ‘the will of the legislator (legislatoris) with regard to what is
externally mine or yours is irreproachable : : : the executive power of
the supreme ruler (summi rectoris) is irresistible; [and] the verdict of
the highest judge (supremi iudicis) is irreversible (cannot be appealed)’
(MM, : ). As subjects, we are obligated to respect the finality of each
authority, because the three together constitute the ‘supreme means for
maintaining the right of human beings’ (RPR, : ; MM, : ).

3. How States Emerge
In order to know what our legal obligations are, we must know which (if
any) individuals or institutions hold the three authorities. Because it is
impossible to make legally binding contracts in a state of nature, this will
depend on whether an empirical agent with the capacity to exercise all
three authorities has achieved a critical threshold of de facto coercive
power in the relevant territory:

Unconditional submission of the people’s will (which in itself
is not united and is therefore without law) to a sovereign will
(uniting all by means of one law) is a deed that can begin only
by seizing supreme power and so first establishing public right.
(MM, : )

Any empirical agent that gains the de facto power to exercise all three of
the authorities within a territory will thus ‘find himself in possession of
supreme commanding and legislative authority over a people’ (MM, :
; RPR, : ). Note that the deed of ‘seizing supreme power’ does
not merely attract the endorsement of a pre-existing omnilateral will
(RPR, : ). Rather, a deed of this type constitutes the omnilateral
will: its juridical effect is to unite the wills of individuals present within
the controlled territory. The sovereign who represents the omnilateral
will must therefore exist prior to and as a precondition of the omnilateral
will itself.

To illustrate, suppose that an order of wealthy but housebound nuns in a
hilltop abbey decided to legislate. They established parliamentary proce-
dures and began voting on bills. Meanwhile, a gang of foreign pirates
who could not speak the local language terrorized surrounding villages,
seizing valuables and killing objectors. Neither group has any state
authority on its own, because they each lack the ability to exercise all
three of the authorities. The nuns cannot travel into the villages to
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adjudicate disputes or enforce their laws. The pirates cannot communi-
cate legal rules or understand the testimony necessary to make legal
judgements. Suppose, however, that the nuns hired the pirates to execute
their laws (the nuns speak both relevant languages) and appointed local
schoolteachers as judges. The nuns would thus become a sovereign: their
deedwould unite the several wills of the local inhabitants, and theywould
thereby gain the authority necessary to maintain a civil condition.

Kant’s remarks about the relationship between the omnilateral will and
the people and institutions that constitute the empirical state are brief but
illuminating. He describes three basic forms of sovereignty: autocratic,
aristocratic and democratic (MM, : ; TP, : ). In an autocratic
state, a single natural person holds all of the state’s authority. In an aris-
tocratic state (like the one the nunsmight have formed) the ‘nobility’must
be united into a group agent, which then gains sovereignty. In a democ-
racy the united will of ‘citizens’ (i.e. those among the people who have the
right to vote) forms a commonwealth, which holds the state’s authority
(MM, : ).

In each case, sovereignty is initially held by the natural person or group
agent who came to power – the nuns, in the example above. Such sover-
eigns may empower delegates, such as the pirates and schoolteachers, to
carry out state business on their behalf, but so long as they are sovereign,
they retain the authority to ‘nullify all institutions by their absolute
choice’ (MM, : ). For this reason, a civil condition cannot be fully
rightful as long as a specific individual or group directly holds sovereignty
(MM, : ). Such a sovereign therefore has a duty to establish a form of
government – a self-sustaining system of laws governing the exercise of
state authority by officials – that promotes mutual independence and
proper coordination in the exercise of the three authorities (MM, : ).

Such legal arrangements should approximate a republic: a form of gov-
ernment characterized by the separation of the institutions within it that
exercise the legislative, executive and judicial authorities (MM, : ;
TP, : ). To illustrate, the sovereign nuns in the example above might
pass constitutional legislation establishing internal governance proce-
dures for the executive and judicial branches of the new government, a
set of laws governing the appointment of officials to those positions, a
legal mechanism by which the nuns could replenish their own member-
ship when vacancies arose, a set of checks and balances to preserve the
independence of the branches of government and a process by which
these constitutional arrangements can be amended.
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Kant characterizes ‘any true republic’ as a representative system of the
people: ‘ein repräsentatives System des Volks’ (MM, : ). Kant then
ambiguously claims that ‘as soon as the person who is head of state [the
sovereign] also lets itself be represented, then the united people (das
vereinigteVolk) does notmerely represent the sovereign: it is the sovereign
itself’ (MM, : ). In most Kantian contexts, ‘the united people’would
refer to the omnilateral will simpliciter. However, on that interpretation
this sentence would incoherently suggest that it is possible for the omni-
lateral will to represent a sovereign as such. On the other hand, if ‘the
united people’ is a reference to the previously mentioned representative
system of the people, then Kant is making a play on words: the represen-
tative system (i.e. the constitutional order) does not merely represent the
[former] sovereign; it is the [current] sovereign itself. In other words, the
self-sustaining constitutional order itself becomes the sovereign of the
state and thus represents the omnilateral will (into which the particular
will of the former sovereign has been incorporated). I take this to be the
way in which ‘law itself rules and depends on no particular person’ (MM,
: ).

Kant’s references to ‘a true republic’ as ‘the final end of all public right’
might suggest that the transfer of sovereignty described is merely an
aspirational ideal. However, Kant undermines that inference in the next
sentence by offering a real-world example of such a transfer: Louis XIV’s
abdication of authority to the French National Assembly, upon which
‘the monarch’s sovereignty wholly disappeared (it was not merely sus-
pended) and passed to the people, to whose legislative will the belongings
of every subject became subjected’ (MM, : ). In the analysis that fol-
lows, I will suppose that at least some of our familiar current constitu-
tional democracies have likewise replaced flesh-and-blood sovereigns
with self-sustaining constitutional orders that directly represent the omni-
lateral will.

4. Juridical Lawgiving
In section , I claimed that the legislative authority is (unlike the other
authorities) a noumenal capacity: the capacity to give us laws, which
are noumenal objects. This claim has textual support in many passages
in which Kant characterizes juridical lawgiving as an act of the omnilat-
eral will: ‘a public law that determines for everyone what is to be right-
fully permitted for forbidden is the act of a public will’ (TP, : ). In a
nearby footnote, he mentions in passing that ‘the sovereign, which gives
laws is, as it were invisible; it is the personified law itself, not its agent’
(TP, :  footnote). I understand Kant to be referring to the omnilateral
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will as the invisible lawgiving sovereign, in this passage, and to a legisla-
tive body as the sovereign’s ‘agent’. In his Reflections, Kant similarly
characterizes the juridical law as ‘ex voluntante communi {proceeding
from the common will}’ (RPR, : ). In the Metaphysics of
Morals, Kant suggests that only the omnilateral will can give juridi-
cal laws:

For a unilateral will (and a bilateral but still particularwill is also
unilateral) cannot put everyone under an obligation that is itself
contingent; this requires a will that is omnilateral, that is united
not contingently but a priori and therefore necessarily, and
because of this is the only will that is lawgiving. (MM, : )

He similarly writes in Theory and Practice that ‘no particular will can be
legislative for the commonwealth’ (TP, : ).

This account of juridical lawgiving as an act of the omnilateral will can
make sense of another, otherwise puzzling passage:

A (morally practical) law is a proposition that contains a cat-
egorical imperative (command). One who commands through
the law is the lawgiver (legislator). He is the author (autor) of
the obligation in accordance with the law, but not always the
author of the law. In the latter case the law would be a positive
(contingent) and chosen law. (MM, : )

With respect to positive laws, I understand Kant to be referring to the
omnilateral will as the ‘lawgiver’ in this passage, while the ‘author of
the law’ in such cases is a legislative body. Legislative bodies of existing
states thus generate the contents (i.e. matter) of positive laws, but only the
omnilateral will ‘gives’ those laws to us by making them obligatory.

This is another example of the deep symmetry between internal and exter-
nal law in Kant’s normative system. Kantian autonomy implies self-legis-
lation of the moral law (G, : –). In the ethical domain, our
individual lawgivingwill performs this act, whilst in the juridical domain,
it is the omnilateral will that does so. Kant cannot, of course, mean that
the omnilateral will – a noumenal entity – is a physical cause of state
action in the phenomenal world, any more than our individual wills
can be physical causes of the actions of our own bodies. Instead, it makes
sense to say that the omnilateral will has given us a positive law just in
case a legislative enactment can be imputed to it.
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In section , I offered an account of the Kantian state according to which
it is comprised of three layers of agency connected by relations of super-
venience.Aswe have seen above, the constitution itself is the sovereign in
a mature constitutional order. That constitution supervenes on state offi-
cials, all of whom are merely ‘delegates’ (Abgeordneten) of the state and
carry out constitutionally assigned functions (MM, : ). The omnilat-
eral will, in turn, supervenes on the constitution. Our existing states have
this vertical structure. Within the middle layer, our modern constitutions
often establish complex sets of nested institutions that exercise the state’s
authorities in different contexts, as well as complex systems of checks and
balances between them. These constitutions may be conducive to despo-
tism if they confer multiple authorities on single institutional agents, but
that wrinkle does not bear on the account of juridical lawgiving that I am
developing here. Therefore, Figure  illustrates the state’s metaphysical
structure by depicting an unrealistically simple empirical constitution
for the fictional state of Republica. It establishes only three state institu-
tions – the Legislature, the Ruler and the Court – each of which is the
highest authority within its sphere, and which are coordinate and mutu-
ally subordinate as described in section .

Supervenience is a unidirectional dependence relation: A supervenes on B
just in case there can be no change in Awithout a change in B. To see how
these relationships operate, suppose that every member of Republica’s

Figure 1. The Metaphysical Structure of Republica
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Legislature converged on the headquarters of the Republica Tribune (a
daily newspaper) and burnt it to the ground. If they coordinated their
actions sufficiently, we might be able to say that some sort of empirical
group agent – a criminal gang that happens to be composed of all law-
makers – burned down the building. But we could not with technical
accuracy say that the Legislature had done so, because the Legislature
is constituted by its legal procedures, and informally agreeing to burn
down a newspaper office (let us assume) does not amount to a use of those
procedures. On the other hand, suppose that the Legislature followed its
procedures to enact the Real News Act:

The Real News Act

§1 The Republica Tribune, and each of its owners and employees,
must cease publication immediately.

§2 All current owners and employees of the Republica Tribune are
permanently prohibited from publishing any expressive content,
alone or under the auspices of any other organization, in any
medium, including but not limited to print, radio, broadcast tele-
vision, or the Internet.

§3 Violations of this act are punishable by imprisonment for
five years.

It would make sense to say that the Legislature acted in this case. Whether
or not theReal NewsAct can be imputed toRepublica’s omnilateral will as
a juridical lawgiving is – in principle – a further question. The omnilateral
will that supervenes onRepublica’s constitutional order is its sole source of
legislative authority (MM, : ;RPR, : ). The nature of the super-
venience relation does not entail that every Act passed by the Legislature
can be imputed to the omnilateral will, any more than it entails that every-
thing that lawmakers do can be imputed to the Legislature.

This claim is not incompatible with the legitimacy of the state of
Republica or its institutions. The Legislature holds Republica’s legislative
authority at all relevant times: it alone has the capacity to author the con-
tents of positive laws. Korsgaard draws a helpful distinction between an
agent’s ‘capacity for action’ and her ‘success in action’ that can clarify this
point (Korsgaard : ). To hold the three authorities (i.e. for the
supervenience relation to obtain) an empirical state must have the ability
to exercise them. In a constitutional state, the constitution may allocate
the different authorities to different institutions (e.g. Republica’s
Legislature or Court). Because their exercise must be ‘coordinate’, these
institutions must themselves be united by constitutional laws that regulate
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their relations. The constitution must also supervene on adequate human
and physical resources. It is only under these conditions that the omnilat-
eral will comes into existence and therefore has the ‘capacity to act’.

Whether the omnilateral will has achieved ‘success in action’ through the
Real News Act will depend on the constitutive features of the legislative
authority itself. In Kant’s words, ‘the social contract is the condition of
legislative power’ (RPR, : ). Korsgaard argues that human beings
have the capacity to act in the phenomenal world if they supervene on
human animals, but they achieve ‘success in action’ only insofar as the
human animals on which they supervene adopt maxims that are consis-
tent with the Categorical Imperative (Korsgaard : ). When a
human animal acts on a defective maxim, the person that supervenes
on her has failed to act. Though I have reason to believe Korsgaard thinks
otherwise, I will try to show in section  that an analogous dynamic oper-
ates in the context of state action (cf. Korsgaard : –).
Republica’s Legislature can act so long as it follows its procedures, but
a legislative enactment cannot be imputed to the omnilateral will as
the contents of a juridical lawgiving unless that enactment is within
the limits of the legislative authority.

5. The Limits of the Legislative Authority
The legislative authority is the capacity that the state must in principle
have in order to eliminate a specific problem in the state of nature: indi-
viduals’ inability to unilaterally create new external obligations for others
without infringing on their external freedom (MM, : ). It is thus the
capacity to give juridical laws, which by definition establish universal
external obligations omnilaterally (MM, : –). The concepts of
all three authorities are derived a priori: ‘they arise necessarily from
the idea of the state as such’ (MM, : ). The nature and limits of
the legislative authority will therefore be identical regardless of the fea-
tures of the empirical sovereign on which it supervenes (Walla :
). A despotic sovereign enjoys no more and no less legislative authority
than an ideal republic.

I argued in section  that a legislative enactment is only a juridical law if
its contents can be imputed to the omnilateral will. Kant explainswhy this
must be the case:

The legislative authority can belong only to the united will of the
people. For since all right is to proceed from it, it cannot do any-
one wrong by its law. Now when someone makes arrangements
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about another, it is always possible for him to do the other
wrong; but he can never do wrong in what he decides upon with
regard to himself (for volenti non fit iniuria). Therefore only the
concurring and unitedwill of all, insofar as each decides the same
thing for all and all for each, and so only the general united will
of the people, can be legislative. (MM, : –)

This claim – that only the omnilateral will can give us juridical laws
because it cannot wrong us – makes sense when you consider that it is
conceptually impossible for a juridical law to wrong us. Recall that a
juridical law is a type of moral law: an unconditional rational require-
ment (MM, : ). It is therefore ‘inconceivable’ (conceptually impos-
sible) for any juridical law to conflict with our duty of rightful
honour, which obligates us not to surrender our external freedom
(MM, : , ).

The legislative authority thus does not include the capacity to create
juridical laws that are conceptually incompatible with our external free-
dom, and thus with its logical possibility. As Kant writes, ‘What a people
cannot decree for itself, a legislator also cannot decree for a people’ and
‘What a people (the entire mass of subjects) cannot decide with regard to
itself and its fellows, the sovereign can also not decide with regard to it’
(TP, : ;MM, : ). This is a different standard than that of whether
the peoplewould agree to enact some positive law (i.e. ‘hypothetical’ con-
sent). Kant is clear that we are bound by positive laws to which we would
refuse our consent if consulted (TP, : ).

Our hypothetical consent cannot be a condition for lawgiving because the
legislative authority cannot secure our freedom in the absence of empiri-
cal judgements about the arrangements that will ensure the well-being of
the state. Onmatters of judgement, it is impossible in principle for a single
conclusion to be solely objectively correct, which is why the sovereign,
acting through its delegates, must have the final word (TP, : –
). Thus, ‘A head of state must be authorized to judge for himself
and alone whether such laws [promoting prosperity or population
increase] pertain to the commonwealth’s flourishing which is required
to secure its strength and stability’ (TP, : ).

Legislatures therefore have many opportunities to make laws that
diminish our happiness – and even endanger our freedom – by impru-
dently frittering away blood and treasure (TP, : ). For example,
lawmakers may establish a knightly order by statute if they believe it
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will enhance the security of the state, and that statute can be repealed if
they decide that it has outlived its usefulness, regardless of the sound-
ness of either judgement (MM, : ). They can establish international
trade barriers if they think that doing so will promote prosperity (TP, :
 footnote). Legislation can authorize a war if it is judged – rightly or
wrongly – to be necessary to the preservation of the state, and it can
draft soldiers to serve in that war (MM, : ; FL, : ). Kant
elaborates:

If, e.g., a war tax were imposed on all subjects, they could not,
because they found it oppressive, say that it was unjust because
in their opinion the war may be unnecessary; for they are not
entitled to appraise this but instead, because it is still always pos-
sible that the war is unavoidable and the tax indispensable, the
tax must hold in a subject’s judgement as in conformity with
right. (TP, :  footnote)

Indeed, we must regard the state’s judgements as authoritative even when
lawmakers are biased by personal motives, such as ‘a lively interest in
positions for themselves and their families, in the army, the navy, and
the civil service, that depend on the minister’ (MM, : -). In such
cases, lawmakers’ actions are morally bad (i.e. they exhibit a lack of
virtue), but they do not wrong us.

When it comes to questions of conceptual compatibility, however, the
distinctive faculty of judgement (exercised when principles are applied
to particulars) is not called upon – there cannot be two different but
equally formally correct answers to a question about the presence or
absence of such a conflict. A legislative enactment that is inconsistentwith
the concept of our external freedom – and thus with its mere logical pos-
sibility – therefore cannot be the subject matter of a juridical lawgiving.
This is the sense in which ‘the statutory laws obtaining in [a civil] condi-
tion cannot infringe upon natural right, (i.e. that right which can be
derived from a priori principles for a civil constitution)’ (MM, : ).
On my proposed account, Kant is saying that such laws are impossible,
not merely that legislative bodies should not enact them.

I will refer to such enactments as Logically Incoherent Enactments
(LIEs). Kant provides many examples of LIEs throughout his normative
philosophical writings, several of which concern a state’s constitutional
arrangements. For example, a provision that authorized the people to
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overthrow the empirical legislature of a state is inconsistent with the pos-
sibility of legal finality, and thuswith a civil condition (MM, : ;RPR,
: ). For the same reason, a provision that purports to authorize any-
one to coerce the person or institution who holds the state’s highest exec-
utive authoritywould be a LIE (MM, : ). The empirical sovereign of a
state can reallocate the state’s executive authority to a different person or
institution by law, but an enactment that purported to alienate the legis-
lative authority itself to another person or institution would be a LIE
(MM, : –, ).

Other LIEs purport to limit the rights of individual subjects in ways that
are inconsistent with the logical possibility of their external freedom. For
example, the state has no authority to prohibit subjects from acquiring
property under the lex permissiva (MM, : ). Also, a statute prohib-
iting emigration would be a LIE, since ‘the state could not hold [a subject]
back as its property’ (MM, : ). Most famously, Kant insisted that
the legislative authority does not include the capacity to regulate religious
worship: ‘Religion (in appearance) : : : can neither be imposed upon a
people nor taken away from them by any civil authority’ (MM, :
, ; RPR, : , , ; FL, : ). A law requiring wit-
nesses to affirm the existence of God before testifying in legal proceedings
is also a LIE (MM, : –).

A further set of LIEs violate the principle of equality inherent in the idea of
external freedom under laws – the principle that one cannot be bound by
obligations not applicable to others – by making baseless distinctions
when allocating legal benefits or burdens (MM, : –). For example,
creating a hereditary nobility is beyond the capacity of the legislative
authority even if it might advance a state’s prudential interests (MM,
: ; TP, : ). A statute that prevented passive citizens (i.e. those
who lack the right to vote) from ‘working their way up’ to the status
of active citizenswould also be a LIE (MM, : ). In both cases, subjects
could not possibly will their permanent subordination to rulers they have
no prospect of joining. Legislation that removed individuals from public
office arbitrarily, rather than for cause, would also be a LIE, as would
legislation that denied public offices to practitioners of a disfavoured reli-
gion (MM, : , ).

Similarly, an enactment may be a LIE if it speciously imposes unequal tax
burdens. For example, a war tax imposed only on a disfavoured group is
a LIE, since ‘a whole people could not agree to a law of this kind’ (TP, :
 footnote). Similarly, ‘A law can thus not possibly be just if a despot
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places taxes on merchants but exempts his favorites from them. It is not
necessary that he judges whether the people in this case would have made
such a law but whether they could have made such a law’ (FL, : ).
Such legislation could not possibly be willed by disfavoured subjects,
and therefore it cannot be the subject of a juridical lawgiving by the omni-
lateral will, which by definition includes the wills of ‘the entire mass of
subjects’ (MM, : ; TP, : ).

I have argued that a LIE – a legislative enactment that is conceptually
incompatible with the idea of our external freedom – is outside the limits
of the legislative authority and therefore cannot supply the contents of a
juridical lawgiving. In practice, this amounts to a legal disability (i.e. an
incapacity) for legislative bodies that is analogous to certain legal disabil-
ities that individuals have in private law. For example, a contract purport-
ing to sell the signer into slavery is a legal nullity because it is inconsistent
with the signer’s rightful honour (MM, : ; RPR, : ). In
Korsgaard’s parlance, the human animal has acted in such a case: she
has signed her name on a piece of paper that purports to throw away
her freedom (Korsgaard : ). However, the human being has
not achieved success in action, which is why such contracts have no
juridical effect (TP, : ). Analogously, when a legislative body enacts
a LIE, the omnilateral will has not achieved success in action. Kant anal-
ogizes between individual and state action explicitly when discussing a
LIE establishing hereditary nobility: ‘Since we cannot admit that any
human being would throw away his freedom, it is impossible for the gen-
eral will of the people to assent to such a groundless prerogative, and
therefore for the sovereign to validate it’ (MM, : ).

The legislative authority nonetheless remains supreme in its sphere: ‘the
will of the legislator (legislatoris) with regard to what is mine and yours is
irreproachable’ (MM, : ). Not all legislative enactments can supply
the contents of juridical lawgivings, but no competing empirical agent
can ever do so. As Kant writes, ‘the authority which already exists, under
which you live, is already in possession of legislative authority, and
though you can indeed reason publicly about its legislation, you cannot
set yourself up as an opposing legislator’ (MM, : ).

6. Legal Finality
I have argued that LIEs cannot serve as the subject matter of juridical
lawgivings. It follows that individuals have no juridical (and thus perfect)
duty to obey the terms of LIEs. This conclusion may give rise to grave
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concerns about the structural integrity of Kant’s system of right: can the
system provide legal finality in the absence of such a duty? Kant refers to
legal finality as ‘distributive justice’: an authoritative judgement about
rights in a particular case (MM, : ). The possibility of such final
judgements is the sine qua non of a civil condition (MM, : ). I hope
to show that my account of the nature and limits of the legislative author-
ity poses no threat to the possibility of legal finality, because legal finality
is not achieved bymeans of the legislative authority alone. Indeed, it is the
ultimately the executive authority that makes legal finality possible.

The executive authority ‘is the supreme capacity to exercise coercion in
conformity with the law’ (MM, :). Unlike the sovereign, the individ-
ual or group agent holding the state’s executive authority (whom I will
refer to as the ‘ruler’) can wrong the people by ‘proceed[ing] contrary
to law’ (MM, : ; RPR, : ). Kant’s examples of such abuse
include discriminatory taxation and recruitment practices and a decision
not to punish a convicted criminal (MM, : , ). More saliently, the
ruler may ‘proceed quite violently (tyrannically)’ (TP, : –).When
the ruler acts lawlessly, ‘subjectsmay indeed oppose this injustice by com-
plaints (gravamina) but not by resistance’ (MM, : ). Kant specifies
that the resistance forbidden to us by the idea of the original contract
is ‘active resistance’, understood as coercion of the government (MM,
: ; TP, : ). The very nature of the executive authority as the
supreme capacity to exercise lawful coercion entails that no one can have
the lawful capacity to coerce the ruler.

The executive authority must have this feature, because the administra-
tion of the law necessarily requires the exercise of judgement: the appli-
cation of the law to events and agents in the world. Questions that require
the exercise of judgement can by definition have multiple different but
equally correct answers. For this reason, legal finality requires that
‘the people’s judgment to determine how the constitution should be
administered is no longer valid’, nor can any other state institution usurp
the ruler’s administrative judgements (TP, : ). If it were otherwise,
then a violent conflict between two rival executives could arise to which
there could not in principle be a definitive legal resolution (TP, : ,
). Even ‘unbearable’ abuses of the executive authority thus have only
one possible remedy: the legislature’s removal of the ruler from office in
favour of a replacement (MM, : , ).

I will use the example of the Real News Act to illustrate the compatibil-
ity of my account with the requirement of legal finality. When the
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journalists of the Republica Tribune learn that the Act has passed, they
must initially decide whether or not to comply with its terms, which
would require them to stop publishing the Tribune, and indeed to stop
publishing their views anywhere. Suppose that a handful of journalists
quit because they believe that they are obligated to obey the Act. The
remaining group concludes that the Act is conceptually incompatible
with the concept of their external freedom, because the Act’s terms
are inconsistent with their innate right to communicate their thoughts
to others, making it formally defective even if it were universally binding
(MM, : ). Moreover, they conclude that the Act violates the prin-
ciple of equality by depriving only the owners and employees of the
Tribune of their right to communicate freely (MM, : ). Some of
these journalists quit anyway in order to avoid the possibility of impris-
onment, but others resolve to continue publishing the Tribune on the
grounds that the Real News Act cannot be the subject matter of a juridi-
cal law.

The Ruler of Republica must then decide whether or not to arrest the
remaining Tribune journalists, and let us suppose that she does so.
Since we have stipulated that the Act is a LIE, the Ruler has wronged
the journalists (MM, : ; RPR, : ). The journalists are nonethe-
less absolutely forbidden from resisting arrest by the idea of the original
contract itself, which invests the current Ruler with Republica’s supreme
coercive authority (MM, : , ). The Court would then decide
whether or not to convict the journalists (MM, : ; RPR, : ).
Since there is no dispute about the facts, the Court need only determine
whether the journalists have acted unlawfully. To determine the content
of Republica’s laws, the Court will need to decide whether the Act is a
law, and the proper method for answering this question is – as I have
argued – logical reasoning. But after the Court has made that determina-
tion, it will have to apply the law of Republica (as a unity) to the conduct
of the journalists order to convict or acquit them. In other words, the
actual disposition of the case will require the exercise of judgement,
and the constitutional imperative of legal finality makes the verdict of
the highest judge irreversible. If the journalists are convicted by the
Court, let us suppose that they are imprisoned by the Ruler for the dura-
tion of their sentence. Because the Ruler is the supreme coercive authority
in Republica, the journalists are, in Kant’s words, permitted to ‘oppose
this injustice by complaints (gravamina) but not by resistance’ (MM, :
). This is the sense in which, as Kant writes, the ‘freedom of the pen
: : : is the sole palladium of the people’s rights’ (TP, : ). The people’s
rights do not require a palladium if the terms of a LIE are never enforced.
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8. Conclusion
I have argued that the legislative authority of the state is limited by its very
omnilateral nature to the set of laws that are consistent with the logical
possibility of our external freedom. If I am correct, then LIEs enacted by
legislative bodies cannot supply the contents of juridical laws and thus do
not obligate us to obey their terms. These conclusions do not undermine
the possibility of legal finality, because legal finality is ultimately secured
by means of the executive authority, not by means of the legislative
authority. Our duty to endure rather than resist the state’s coercive power
– 'passive obedience’ – is all that legal finality requires in the context of
injustice (RPR, : ). Our duty not to violently resist or revolt should
not be misunderstood as a duty to affirmatively comply with the terms
of LIEs.

These insights reflect an appreciation of the distinctive metaphysical
nature of the legislative authority: a noumenal capacity that the united
people has to self-legislate omnilaterally. In the case of positive laws,
the contents of these self-legislated juridical laws are supplied by a legis-
lative body. There is a sense in which self-contradictory concepts – like
the idea of a Logically Incoherent Enactment as a law – disappear. A neg-
ation can only be a legal nullity. The legislative authority’s incapacity to
wrong the people does not render it unable to maintain a civil condition,
however. The legislative authority includes the authority to make obliga-
tory the myriad policy judgements of the empirical legislative bodies who
‘author’ the positive laws, including the appointment of the ruler, whose
supreme coercive authority makes legal finality possible.

These conclusions have practical implications for private citizens. Most
importantly, we are each entitled to ignore the terms of LIEs, since no
juridical law can obligate us to obey them. Ordinary people around
the world have every right to worship freely, to speak truth to power
and to ignore enactments that prohibit equal participation by minority
group members in civic and commercial life. Nor do we even owe our
governments a public accounting of our actions, since we are doing noth-
ingwrong. Kant is often accused of sidingwith state repression. In light of
the foregoing analysis, I believe that any such judgement would overlook
the practical significance of widespread disregard for LIEs. There are sel-
dom enough police officers in a repressive state to stamp out the peaceful
exercise of fundamental liberties by people who know that they are enti-
tled to them. Such peaceful activities are an embarrassment to a repressive
regime, and a lesson for it.
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My account of the nature and limits of the legislative authority has impli-
cations for the duties state officials thatmust await exploration in a future
project. For example, it seems likely that executive officials who enforce
the terms of LIEs are acting wrongly. They cannot shift blame for their
conduct onto lawmakers by claiming that they are legally required to
act as they do.My accountmay also yield insights into the responsibilities
of judges. Specifically, it might establish the basis for a Kantian justifica-
tion of the practice of judicial review.

Notes
 Parenthetical references to Kant’s writings give the volume and page number(s) of the

Royal Prussian Academy edition (Kants gesammelte Schriften), which are included in
the margins of the translations. English translations are from the Cambridge Edition
of the Works of Immanuel Kant. I use the following abbreviations: G = Groundwork
of the Metaphysics of Morals (in Kant : -); CPrR = Critique of Practical
Reason (in Kant : -); TP = ‘On the Common Saying: That May Be
Correct in Theory, But it is of No Use in Practice’ (in Kant : –); TPP =
Toward Perpetual Peace (in Kant : –); MM = The Metaphysics of Morals
(in Kant : –); RPR = Reflections on The Philosophy of Right (in Kant
: –); FL = ‘Natural Right Course Lecture Notes by Feyerabend’ (in Kant
: –).

 Kant clearly believed that a threatened punishment was an essential component of any
obligatory external lawgiving, but it is less obviouswhy he thought so. I have previously
argued that juridical laws can be categorical imperatives for us only if the state threatens
a punishment that is inconsistent with our duty of rightful honour (Newhouse : ).
No claim in ‘The Legislative Authority’ depends on that account, but the two form a
coherent larger picture, such that reading one is likely to make the argument of the other
easier to follow.

 Kant’s remarks elsewhere plausibly reflect this account, for example: ‘before the general
will exists the people possess no coercive right at all against its commander’ (TP, : ).
Similarly, after a constitution has been ‘torn up by the people’ but before the people are
organized again into a new commonwealth, they cannot act as a commonwealth but only
as a ‘mob’ because their wills are not united (TP, :  footnote). On this reading, when
Kantwrites that ‘the presently existing legislative authority ought to be obeyed, whatever
its origin’, he is referring to the omnilateral will, which was newly constituted by the new
sovereign’s consolidation of de facto power in the relevant territory (MM, : ).

 I am grateful to Sean Newhouse for suggesting this reading. It is less likely to draw the
attention of scholars who consult only the Gregor translation, which converts ein
repräsentatives System des Volks to ‘a system representing the people’ instead of ‘a rep-
resentative system of the people’.

 Kant explains, ‘Imputation (imputatio) in the moral sense is the judgment by which
someone is regarded as the author of an action, which is then called a deed (factum)
and stands under laws’ (MM, : ).

 I am grateful to Christine Korsgaard for her helpful comparison of the metaphysical
structure of a Kantian state to that of an individual agent, which inspired this model
(Korsgaard : –).

 Korsgaard helpfully illuminates this distinction (Korsgaard : ).
 I understand Jacob Weinrib to be identifying this same set of enactments when he refers

in passing to ‘barbaric’ norms, and I understand him to agree with me that we cannot be
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obligated to obey the terms of this set of enactments (Weinrib : ). I believe that
there is a stronger textual case for using the term ‘unjust’ to refer to enactments that are
conceptually incompatible with the idea of our external freedom and thus with its logical
possibility (MM, : ; TP, : ; RPR, : ; FL, : ). However, I prefer to
avoid any confusion that might arise from the semantic disagreement.

 The text of this particular passage is unfriendly to my thesis. Kant writes, ‘the legislative
authority acts in a way that is fundamentally wrong in conferring authorization to
[require oaths] on the judicial authority’ (MM, : –). In the surrounding discussion,
Kant seems to entertain the possibility that the oath requirement is excusable and there-
fore lawful because it is the indispensable means to the proper function of the judicial
authority. I cannot see a valid Kantian argument for this proposition, and I find it more
plausible that Kant is reporting on the faulty rationalizations of state actors rather than
adopting them. If so, I must take Kant to be referring to the empirical legislature in the
quoted passage rather than to the omnilateral will, and to be suggesting that legislators
have acted in a way that is either morally objectionable or mistaken by purporting to so
authorize the judiciary. A reader who embraces the plain meaning of this passage must
explain away at least six of Kant’s statements elsewhere that the legislative authority can-
not wrong the people (MM, : ,  footnote; TP, : ; RPR, : , , ).
Between these two options, I believe that my account hews closer to Kant’s texts.

 Contracts to commit crimes are presumably legal nullities for the same reason.
 I currently understand one of the more perplexing passages in theMetaphysics ofMorals

to refer to our duty to regard the administrative judgements of state officials as those of
the omnilateral will: ‘Obey the authority that has power over you (in whatever does not
conflict with inner morality)’ (MM, : ). Since I am committed to the view that LIEs
cannot be exercises of the legislative authority, I cannot take this passage to refer to the
legislative authority itself issuing commands that conflict with morality. However, it is
plausible that direct orders from the holder of the state’s executive authority must be
obeyed unless doing sowould transform the obedient subject into an instrument of injus-
tice. This possibility requires further exploration in a future project.

 I am grateful to Robert Alexy, Sorin Baiasu, Sophie Møller, Thomas Mertens, Sean
Newhouse, Ben Pontin, Arthur Ripstein, Peter Sutch, Christopher Taggart, Alice
Pinheiro Walla, HowardWilliams, HuwWilliams, and many others for valuable advice
and feedback at various stages of this project. All errors are my own.
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